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Brown  v.  Brown L.  R.  (1  P.  &  D.)  46 479 

Brown  v.  Wallace 2  Bland  585,  601 72 

Brown's  Trust L.  R.  (16  Q.  B.)  239 64 

Bucklin  v.  Bucklin 1  Abb.  App.  Dec.  242 173 

Bunnell  v.  Collinsville  Sav.  Soc 38  Conn.  203 167 

Burk  V.  Marshall 6  How.  284 510 

Burlingname  v.  Burlingname 7  Cow.  92 833 

Burrell  v.  Dollar  Sav.  Bank 166 

Burton  v.  Gore  Dist.  M.  F.  I.  Co 12  Grant's  Ch.  156 517 

Burwell  v.  Mandeville 2  How.  (U.  S.)  572 796 

Byard  V.  Holmes 5  Vr.  296 410 

C. 

C V.  C 28  E.  L.  &  E.  603 479 

Campbell  v.  Dewick 5  C.  E.  Gr.  186 389,  677 

Campbell  V.  Gardner 3  Stock.  423 680 

Cannon  v.  Cannon 11  C.  E.  Gr.  319 261 

Carlisle  v.  Cooper 3  C.  E.  Gr.  247 685 

Chamberlain  v.  Agar 2  Ves.  &  B.  259 137 

Chambers  V.  Goldwin 11  Ves.  1 246 

Chambers's  Case 1  Russ.  &  Myl.  577 246 
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Chandler  v.  Herrick 3  Stock.  497 154,  789 

Charitable  Association  v.  Baldwin...  1  Mete.  (Mass.)  359 238 

Cheeseborough  v.  Millard 1  Johns.  Ch.  413  242 


j  1  Gr.  Ch.  448 


Chetwood  v.  Brittan <  3  Gr.  Ch.  336 y   235 

(1  Hal.  Ch.  628 j 

Christie  V.  Bishop 1  Barb.  Ch.  105 831 

Chubb  V.  Peckham 2  Beas.  207 235 

Church  V.  Ruland : 64  Pa.  St.  432 137,  737 

Ciocci  V.  Ciocci 26  E.  L.  &  E.  604,  611 479 

CitizensCoachCo.v.CamdenH.R.R.  2  Stew.  Eq.  299 767 

Clapp  V.  Ely 3  Dutch.  555 657 

Clark  V.  Butler 1  Mer.  304... 396 

aark  V.  Condit 6  C.  E.  Gr.  322 670 

Clark  V.  Smith Sax.  121 801 

Claris  Ex'rs  v.  Van  Remsdyke 9  Cranch  153 831 

Clavering  v.  Clavering 2  P.  Wms.  388 101 

Clement  v.  Kaighn 2  McCart.  47 659 

Clement's  Appeal IOC.  E.Gr.  508 287 

Ciough  V.  Wynn 2  Madd.  188 597 

Ciouston  V.  Shearer 99  Mass.  213 590 

Coe  V.  N.  J.  Midland  R.  R 4  Stew.  Eq.  105,  136 135 

Coite  V.  Society  for  Savings 32  Conn.  173 166 

Coleman  v.  Barklew 3  Dutch.  357 66 

Collier  v.  Whipple 13  Wend.  224 298 

CoUins  V.  Hope 20  Ohio  492 737 

Com.  V.  Briggs 16  Pick.  203 753 

Comfort  V.  Mather 2  Watts.  &  S.  450 80 

Commonwealth  v.  Mass.  Ins.  Co 119  Mass.  51 824 

Conover  V.  Hobart 9  C.  E.  Gr.  120 536 

Conover's  Ex'r  v.  Conover Sax.  403 72 

Conron  v.  Conron ; 7  H.  of  L.  Cas.  168 396 

Cook  V.  Black 1  Hare  390 516 

Cook  V.  Stearns 11  Mass.  537 253 

Copper  V.  Wells Sax.  10 308 

Cornish  v.  Cornish 8  C.  E.  Gr.  208 232 

Corwine  V.  Corwine 9  C.  E.  Gr.  579 393 

Coryell  v.  Holcombe 1  Stock.  650 326,  7T0 

Coster  v.  Monroe  Mfg.  Co 1  Gr.  Ch.  467 535 

Coursen  v.  Canfield 6  C.  E.  Gr.  92 534 

Couse  v.  Boyle 3  Gr.  Ch.  212 535,  574 

Craft  V.  Snook 2  Beas.  121 596 

Craig  V.  Watson 8  Beav.  427 526 

Crane  V.  Freese 1  Harr.305 687 

Crane  v.  Hearn 11  C.  E.  Gr.  378 624 

Crawford  V.  Bertholf. Sax.  467 261 

Creasor  V.  Robinson 14  Beav.  589 521 


xvi  CASES   CITED.  [82  Eq. 


Crocker  V.  Whitney 71  N.  Y.  161 808 

Cross  V.  Bedingfield 11  Sim.  35 831 

Crowell  V.  Hospital  of  St.  Barnabas..  12  C.  E.  Gr.  650 .*. 1 14 

Curry  V.  Glass 10  C.  E.  Gr.  108 685 

Cashing  v.  Blake 3  Stew.  Eq.  695 662 

Cutbush  V.  Cutbush 1  Beav.  184.   797 

Cutler  V.  Tuttle 4  C.  E.Gr.562 260,  782 

D. 

Dale  V.  Hamilton 5  Hare  369,  391 831 

Dale  V.Johnson 3  Allen  364 664 

Davers  v.  Dewes 3  P.  Wms.  40 664 

Davis  V.  Mahany 9  Vr.  104 687 

Davb  V.  Vanderveer^s  Adm'r 8  C.  E.  Gr.  558 180 

Day  V.Allaire 4  Stew.  Eq.  315 680 

Dayton  v.  Melick 12  C.  E.  Gr.  362 465,  571 

Decouche  v.  Savatier.... 3  Johns.  Ch.  190,  216 197 

DeCourcey  v.  Collins 6  C.  E.  Gr.  357 655 

Deeks  v.  Strutt 5  T.  R.  690 196 

Degrieff  v.  Wilson 3  Stew.  Eq.  435 424 

Del.  L.  &  W.  R.  R.  v.  Erie  R.  R 6  C.  E.Gr.298 342,  767 

Del.  L.  &  W.  R.  R.  v.  Salmon 10  Vr.  308 649 

Den  V.  Monjoy 2  Hal.  173 781 

Denison  v.  Bassford 7  Paige  371 804 

Dewees  v.  Manhattan  Ins.  Co 6  Vr.  372 235 

Dickinson  V.  Purvis 8  Serg.  «fe  R.  71 81 

Dicks  V.  Lambert 4  Ves.  725 664 

Disborough  v.  Bidleman 1  Zab.  677 832 

Disborough  v.  Outcalt Sax.  298 158 

Dodd  V.  Wakeman :..  12  C.  E.  Gr.  564 831 

Doe  d.  Turner  V.  Kett 4  T.  R.  605 80 

Dolman  V.Cook 1  McCart.  07 230 

Doremus  v.  Dutch  Refd  Church 2  Gr.  Ch.  349 238 

Dowd  V.Tucker 41  Conn.  197 737 

Dows  V.  McMichael 6  Paige  139 74 

Drainage  of  Lands  Case 6  Vr.  497 676 

Drake  v.  Jones 27  Mo.  428 440 

Drozier  v.  Brereton 15  Beav.  221 624 

Dudley  v.  Bergen 8  C.  E.  Gr.  397 230 

Duncan  v.  Gilbert 5  Dutch.  521   411 

Dunlop  V.  Richards 2  E.  D.  Smith  181 384 

Dunne  v.  Farrel 1  Ball  &  B.  123 316 

Dusenbury  v.  Newark 10  C.  E.  Gr.  295 4 

E. 

Eagles  V.  La  Breton L.  R.  (15  Eq.)  148 180 

Earl  of  Falmouth  v.  Thomas 1  Cromp.  &  M.  88 835 
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i 


Elias  V.  Snowdon  Slate  Quarries  Co.,  L.  R.  (4  Ch.  App.)  465 101 

Embury  v.  Bergamini 9  C.  B.  Gr.  229 680 

Emery  V.  Smith 46  N.  H.  151 835 

Eiigle  V.  Crombie 1  Zab.  614 287 

English  V,  English 12  C.  E.  Or.  579 557 

^  ,  T      11    ^  f  19  N.  Y.  299 833 

Erben  v.  Lonllard {2  Keyes  567 834 

Evans  V.  Massey 1  You.  &  Jer.  196 247 

Everhardt  v.  Searle 71  Pa.  St.  256 384 

Ewing  V.  Thompson 66  Pa.  St.  382 835 

Eyre  V.  Eyre 4  C.  E.  Gr.  42 781 

F. 

Fairland  v.  Percy L.  R.  (3  P.  &  D.)  217 796 

Farlee  V.  Farlee 1  Zab.  285 261 

Farley  v.  Farley 1  McCart.  506 521 

Farnsworth  v.  Hemmer 1  Allan  494 384 

Farnum  v.  Burnett 6  C.  E.  Gr.  87 172 

Farrar  V.  Earl  of  Winterton 5  Boav.  1 183 

Farrington  v.  Knightly 1  P.  Wras.  544 197 

Faunce  v.  Burke 16  Pa.  St.  459 49 

Fellows  V.  Groydye 1  Russ.  &  M.  83 385 

Fenwick  v.  Greenwell 10  Beav.  412 623 

Fielden  v.  Ashworth L.  R.  (20  Eq.)  410 180 

Flanagan  ▼.  Champion 1  Gr.  Ch.  51 832 

Flanagan  v.  Westcott 3  Stock.  264 41 

Flower  v.  L.  B.  &  S.  C.  Railway 11  Jur.  (N.  S.)  406 766 

Folley  V.  Vantuyl 4  Hal.  158 261 

Foster  V.  Bey 12  C.  E.  Gr.  599 842 

Fowler  V.  Scull/ 72  Pa.  St.  456 808 

Franklyn  v.  Tutton 5  Madd.  469 204 

Freeman  ?.  Auld 44  N.  Y.  50 536 

Freeman  v.  Eimendorf 9  Hal.  Ch.  475,  658 440 

Freeman  v.  Scotield 1  C.  E.  Gr.  28 683 

French  v.  Griffin 3  C.  E.  Gr.  280 224,  235 

Frey  v.  Demarest I  C.  E.  Gr.  236 196 

Fuller  v.Reid 38  Cal.  100 835 

Fulton  Bank  v.  Beach 6  Wend.  42 804 

Funk'^r.  Haldeman 53  Pa.  St.  229 252 

a. 

Galatian  v.  Erwin Hopk.  48 24 

Gale  V.  Morris 2  Stew.  Eq.  285 : 37 

Galloway  V.  Finley 12  Pet.  264 510 

Gardner  v.  Raisbeck 1  Stew.  Eq.  71 74 

Gariss  v.  Garias 2  Beas.  320 31 

B 
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Garland's  Case 10  Ves.  110 796 

Garnsey  v.  Mundy.... 9  C.  E.  Gr.  243 107 

Gerhard  v.  Bates 2  El.  &  Bl.  476 410 

Gibbsv,  Grant 2  Stew.  Eq.  422 668 

Gihon  V.  Belleville  White  Lead  Co.,  3  Hal.  Ch.  531 192 

Gittings  V.  McDermott 2  Myl.  &  K.  65 82,  597 

Glasser  v.  Glasser 1  Stew.  Eq.  22 28 

Graham  v.  Berryman 4  C.  E.  Gr.  29 224,  228 

Grassman  v.  Bonn 3  Stew.  Eq.  490 49 

Green  v.  Biddle 8  Wheat.  1 801 

Green  v.  Cody 9  Wend.  414 238 

Greenwell  V.  Greenweli 5  Ves.  195 246 

Gregg  V.  Von  Phul 1  Wall.  274 814 

Gregory  v.  Forrester 1  McCord  Ch.  318 521 

Gresley  v.  Adderley 1  Swans.  578 316 

Griffith  V.  Merritt 19  N.  Y.  529 24 

Griggs  V.  Smith 7  Hal.  22 667 

Guiick  V.  Guiick {}2c:lGr:4S:::::::::;::::;::}  ^^^ 

H. 

Haggerty  v.  McCanna 10  C.  E.  Gr.  48 801 

Hamlyn  v.  Lee 1  Dick.  94 315 

Hand  v.  Marcy 1  Stew.  Eq.  59 81,  179,  664 

Hanley  v.  Wood 2  Barn.  &  Aid.  724 252 

Hardenburgh  v.  Blair 3  Stew.  Eq.  645 119 

Hardenburgh  v.  Converse 4  Stew.  Eq.  500 464 

Harrison  v.  Guerin 12  C.  E.  Gr.  219 241 

Harrison  v.  Stewart 3  C.  E.  Gr.  451 112 

Harsha  v.  Reid 45  N.  Y.  420 834 

Hartley  v.  Frosh 6  Tex.  208 1 10 

Harvey  v.  Harvey.. 2  P.  Wms.  21 246 

Haulenbeck  v.Cronkright 8  C.  E.Gr.  412 670 

Hayes  v.  Whital 2  Beas.  241 195 

Heeter  v.  Glasgow 79  Pa.  St.  79 110 

Hennessy  v.  Farrell 4  Cush.  267 49 

Herbert  V.  Tuthill Sax.  141 18 

Hertzog  v.  Hertzog's  Adm'r 34  Pa.  St.  418 834 

Hesse  v.  Briant 6  DeG.  M.  &  G.  623 384 

Hetfield  v.  Central  R.  R.  Co 5  Dutch.  221,  571 253 

Kill  V.  Beach 1  Beas.  47 686 

Hill  V.  United  States 9  How.  388 434 

Hillyer  v.  Schenck 2  McCart.  398 276 

Hoag  V.  Lake  Shore  &  M.  S.  R.  R...  85  Pa.  St.  293 651 

Holmes  v.  Jersey  City 1  Boas.  310 4 

Holmes  v.  Stout 2  Stock.  419 66 

Honnass's  Case 1  McCart.  493 690 
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Hopper  V.  Lutkins 3  Gr.  Ch.  149 310,  536. 

Hopper  V.  Malleson 1  C.  B.  Gr.382 387,  676 

Hoppock  V.  Tucker 55  N.  Y.  202 80 

Houghton  V.Reynolds 2  Hare  266 681 

Hovenden  v.  Lord  Annesley 2  Sch.  &  Lef.  607,  617 434 

Howes  V.  Ball 7  Barn.  &  Cress.  481 253 

ley  V.  Bramhall 4  C.  E.  Gr.  563 242 

HadaoD  Tunnel  Co.  v.  Att*y-Gen 12  C.  E.  Gr.  573 764 

Huffaian  v.  Hummer 2  C.  E.  Gr.  269 235 

Hunt  V.  Priest 2  Dick.  540 315 

Huntington  v.  Savings  Bank 6  Otto  388 166 

Hutchin  v.  Mannington.... 1  Ves.  Jr.  366 23 

Batchinson  v.  Swartsweller 4  Stew.  Eq.  206 221 

I. 

W>y  V.  McCrae 4  Desauss.  422 197 

Iward  V.Mays  Landing  Co 4  Stew.  Eq.  511 310 

J. 

^^^  V.  McKee 9  Pa.  St.  235 833 

'^•ckson  V.  Babcock .4  Johns.  Ch.  417 253 

J«ck«on  V.  Garvey 16  Johns.  Ch.  192 782 

«^«ck«on  V.  Roberts 14  Gray  546 80 

«^«cobu8  V.  Mut.  Ben.  Life  Ins.  Co...  12  C.  E.  (5r.  604 132 

'^**Jaiaon  v.  Jamison 3  Whart.  457 110 

^«*iiiings  V.  Broughton 5  DeG.  M.  &  G.  126 815 

^^^^y  City  V.  Lembeck... 4  Stew.  Eq.  255 4,  162,  482 

*[^^n8on  V.  Carter 16  Mass.  443 253 

^^^iHston  V.  Hyde 10  C.  E.  Gr.  454 448 

^^^nston  V.  Jones.. 8  C.  E.Gr.  216 239 

^^^tiston  V.  Wallace.. 53  Miss.  335 110 

Jon, 


«s  V.  Bonner 2  Exch.  230 427 

•Jones  V.  Bradley L.  R.  (3  Ch.  App.)  362 737 

"^o^^es  V.  Torin 6  Sim.  55 597 


^^«ie  V.  Bloodgood 7  Johns.  Ch.  90 194 

^«^HRas  Valley  Bank  v.  Rowell 2  Dillon  371 808 

^«Uy  V.  Neshanic  Mining  Co 3  Hal.  Ch.  579 132 

^^mpton's  Case 23  Pick.  163 664 

^^rry  V.  Bower Cro.  Eliz.  186 686 

^iog  V.  Bedford  Level 6  East  369 238 

^^ng  V.  Brown 2  Hill  485 833 

^i«ig  V.  Ex'rs  of  Berry 2  Gr.  Ch.  44 194 

^irkman  V.  Booth 11  Beav.  273 841 

kittle  V.  Van  Dyck 1  Sandf.  Ch.  79 667 

Kittredge  V.  Neuman 11  C.  E.  Gr.  195 668 

Kline  v.  McGuckin 9  C.  E.  Gr.  411 658 


XX  CASES  CITED.  [32  Eq. 


L. 

Labouchere  v.  Tupper 11  Moore  P.  C.  198 795 

Laing  v.  Laing 6  C.  E.  Gr.248 422 

Lamb  V.  Cannon 9  Vr.  864 668 

Lambert  V.  Lambert 108 

Landers  V.  Bolton 26  Cal.  406 110 

Langston  V.  Ollivant Cooper  33 623 

Lanning  v.  Lanning 2  C.  E.  Gr.  228 611 

Lathrop  Sewing  Machine  Co.  v.  Bond 

&  Lathrop  Mfg.  Co 73 

Lawes  V.  Bennet 1  Cox  167 183 

Lefevre  v.  Laraway 22  Barb.  167 43 

Legge  V.  Legge 32  Beav.  515 101 

Leigh  V.  Savidge 1  McCart.  124 395 

Leonard  V.  Morris 9  Paige  89 148 

Lewis  V.  City  of  Elizabeth 10  C.  E.  Gr.  298 4 

Lewis  V.  Hall 3  Hal.  Ch.  107 189 

Lewis  V.Lewis 2  Hal.  Ch.  22 422 

Liebstein  v.  Newark 9  C.  E.  Gr.  200 4 

Lindsley  v.  Williams 5  C.  E.  Gr.  95.. 491 

Locander  v.  Lounsbury 9  C.  E.  Gr.  420 235 

Loder  V.  Baker,  Arnold  &  Co 10  Vr.  49 434 

Lokerson  v.  Stillwell 2  Beas.  357 782 

Long  Branch  Com.  V. West  End  R.R.,  2  Stew.  Eq.  566 766 

Lore  V.  Stiles 10  C.  E.  Gr.  381 444 

M. 

M.  C.  &  B.  Co.  V.  Jersey  City 1  Beas,  252 4 

McCandless  v.  Engle 1  P.  F.  Smith  290 110 

McClave  v.  Newark 4  Stew.  Eq.  472 161 

McEwan  v.  Broadhead 3  Stock.  129 72 

Mcintosh  V.  Thurston 10  C.  E.  Gr.  242 667 

Mclntyre  v.  East.  &  Amb.  R.  R 11  C.  E.  Gr.  425 371 

McNeelcy  V.  Rucker 6  Black f.  391 110 

M^Neillie  v.  Acton 4  DeG.  M.  &  Q.  744 797 

Malann  v.  Ammon 834 

Marlatt  V.  Warwick 4C.  E.  Gr.454 260 

Marsh  v.  Marsh 2  Stew.  Eq.  296 34 

-^      ,       „.,  ,    „  f  11  C.  E.  (Jr.  497 109,  789 

Marsh  V.  Mitchell |  j2  C.  E.  Gr.  631 109,  789 

Maxwell  v.  McGee 12  Cash.  137 76 

Maybank  v.  Brooks 1  Bro,  C.  C.  84 80 

Mayor  &c.of . Jersey  City  v.Fitzpat-(  7  Vr.  120 588 

rick I  3  Stew.  Eq.  97 589 

Merritt  v.  Day 9  Vr.  32 832 

Merwin  v.  Smith 1  Gr.  Ch.  182 31 
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Michener  v.  Cavender 2  Wright  336 110 

Michigan  State  Bank  v.  Hammond..  1  Doug.  527 437 

Michigan  State  Bank  v.  Hastings...  j  }  BouJ'225.\!!V/7.".y.!*.'.;;!V.'.!;;  439 

Miller  V,  Gregory 1  C.  E.  Gr.  274 224,228,  235 

Miller  v.  Halsey 2  Gr.  48 510 

Miller's  Adm'r  v.  Miller 10  C.  E.  Gr.  354 179,  183 

Mitchell  V.  Bunch 2  Paige  606 72 

Montefiore  v.  Guedalla 6  Jur,  (N.  S.)  329 712 

Moore  v.  Grubbs 2  B.  Mon.  (Ky.)  77 72 

Morris  v.  Ruddy 5  C.  E.  Gr.  236 383 

Morrow  v.  Dows 1  Stew.  Eq.  459 388,  676 

Mucklow  V.  Fuller Jacob  198 623 

Mulock  V.  Mulock 11  C.  E.Gr.  461 31 

N. 
National  Bank  v.  Matthews 8  Otto  621 808 

National  Bank  of  the  Metropolis  v.  |  ^  g  |  g;*;  45^-:;::;:;;;;:::; igg-  ^7 

^P^^«"^ I  8  C.  E.  Gr.  82 ;  670 

National  Gold  Bank  v.  McDonald...  51  Cal.  64 468 

Nelson  v.  Bridges 2  Beav.  239 306 

Nevius  V.  Dunlap 33  N.  Y.  676 31 

Newark  Sav.  Inst.  Case 1  Stew.  Eq.  552 165 

K.  J.  Zinc  Co.  V.  Franklin  IroaCo...  2  Stew.  Eq.  422 74 

Nichols  V.  Nichols 10  C.  E.  Gr.  60 505 

Nickerson  v.  Bowly 8  Mete.  (Mass.)  430 663 

Norton  v.  Turvill 2  P.  Wms.  145 197 

Norway  V.  Rowe 19  Ves.  144 258 

Nurse  v.  Lord  Seymour 13  Beav.  254 437 

O. 

O'Brien  v.  Hulfish 7  C.  E.  Gr.  471 224,  228,  235 

O'Neill  V.  Dringer 4  Stew.  Eq.  507 677 

Oldham  v.  Carleton 2  Cox  399 664 

Oldham  V.  Litchford 2  Vern.  506 736 

Osborn  v.  Byrne 43  Conn.  155  168 

Osborn  v.  United  States  Bank 9  Wheat.  251 439 

Owen  V.  Delamere  L.  R.  (15  Eq.)  134 795 

Ovven  V.  Whitaker 5  C.  E.Gr.  122 239 

Ownesv.  Ownes 8C.  E.Gr.  62 781 

• 

P. 

Paine  V.  Hathaway 3  Vt.  212 112,  135 

Palmer  V.  Palmer 7  C.  E.Gr.  88 422 

Panama  S.  F.  T.  Co.  v.  India  Rub- 
ber Ac.  Co L.  R.  (10  Ch.  App.)  515,  526...  385 


xxii  CASES   CITED.  [32  Eq. 


Parker  t.  Morrell ^  -  -  5       a.^";^ •  ^1 

(^ .  Cat.  J:  Kir.  oSv ^ _  } 

Parsons  t.  Parsons - L.  R.    ^  Ei|.)360 597 

Pauley  v.  Freeman 3  T.  R.  51 410 

Paterson  t.  O'Xeill ^ 5  Stew.  B:j.  3^. 675 

Paterson  Ac.  H.  R.Co.  r.  Paiersoa..  9  C.  E.  Gr.  15-^ 562 

Peacock  ▼.  Xewbold's  Exr 3  Gr.  Ch.  61  ^ ^ 194 

Penna.  R.  R.  t.  Kerr - 62  Pa.  St.  353 - 651 

Pentz  V.  Simonson 2  Beas.  232.. 112 

People  V.  Mayor  of  Brooklyn 4  N.  Y.  419.. 676 

Persons  v.  Persons 10  C.  E.  Gr.  25»:» 177 

Phelan  v.  Albany  R.  R 1  Lan*.25S-. 49 

Phillips  V.  Cbamberlaine 4  Ves.  51- 597 

Pierson  Y.  Hitchener IOC.  E.Gr.  129- 294 

Pierson  v.  Lum IOC.  E.  Gr.  390 112 

Pieters  v.  Thompson Cooper  294 73 

Pine  ▼.  Shannon 3  Slew.  E^.  501 85 

Pitkin  T.Pitkin 7  Conn.  307 796 

Pleasants  v.  Glasscock 1  Sm.  k  Mar^h.  17 521 

Post  V.  Herbert's  Ex*r 12  C.  E.  Gr.  540 23 
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CASES 

THE  COURT  OF  CHANCERY 

THE  STATE  OF  NEW  JERSEY, 

FBBBUABT  TERM,  1880. 


Theodore  Hukton,  Esq.,  Chancbllob. 
Abraham  V,  Van  Fleet,  Esq.,  Vice-Chancbllor. 


Gbobob  W,  Smith 


The  Mayor  and  Common  Coukcil  op  the  City  of  Newark. 

1.  A  partv  is  not  entitled  to  relief  in  thin  court,  under  tiie  act  to 
quiet  titles,  on  the  ground  of  mere  irregulnrity  in  a  municipal  nsse^''' 
ment  for  opening  a  street,  adequnte  relief  having  been  provided  at 
law;  nor  does  equity  acquire  jurisdiction  merely  becauae  (he  lanJa 
aaaeeeed  have  been  sold  under  the  asseaament. 

2.  A  charter  provision  titat  the  coat  of  any  improvement  be  laid  on 
tb«  lands  benefited,  "  hf  a  just  and  equitable  aeuessment,"  and  that 
»ny  excess  he  borne  hy  the  city  at  large,  is  not  unconstitutional. 
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Bill  to  quiet  title.     On  final  hearing  c 
Mr.  F.  W.  Sifoms,  for  complainant 


Mr,  Benry  Young,  fbr  defendants. 
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The  Chancellor. 

The  complainant  seeks  by  this  suit,  brought  under  the 
act  "  to  compel  the  determination  of  claims  to  real  estate  in 
certain  cases  and  to  quiet  the  title  to  the  same  "  (i?ei\  p, 
1189),  to  set  aside  an  assessment  made  against  his  lands  on 
North  Broad  street  (now  Belleville  avenue),  in  the  city  of 
Newark,  for  part  of  the  costs,  damages  and  expenses  of  reg- 
ulating, grading,  paving,  curbing  and  flagging  that  street. 
He  also  seeks  to  set  aside  a  sale  of  the  property  made  by 
the  city  under  the  assessment.  The  assessment  being 
unpaid,  the  city,  to  raise  the  amount  with  interest  and 
costs,  sold  the  property,  under  the  charter,  and  itself 
became  the  purchaser  for  the  term  of  fifty  years,  as  under 
the  charter  it  was  authorized  to  do;  and  a  certiiicate  of  sale 
was  issued  accordingly.  The  bill  does  not  state  that  the 
complainant  is  in  peaceable  possession  of  the  property;  nor 
does  it  state  that  no  suit  is  pending  to  test  or  enforce  the 
title  claimed  by  the  city.  The  city  has  answered,  however, 
and  does  not  allege  that  these  conditions  to  the  maintenance 
of  the  suit  do  not  exist,  and  it  does  not  appear  that  they 
do  not. 

The  complainant  insists  that  the  act  of  the  legislature 
under  which  the  assessment  was  made,  and  on  which  it  is 
based,  is  unconstitutional,  because,  as  he  claims,  it  provides 
for  the  assessment  of  the  costs,  damages  and  expenses  upon 
the  property  benefited,  without  confining  the  amount  of  the 
assessment  to  the  benefit  received.  He  further  insists  that, 
if  it  be  held  that  the  act  is  not  in  contravention  of  the  con- 
stitution, the  proceedings  are  invalid  by  reason  of  irregu- 
larity, and  he  puts  his  claim  to  relief  on  both  grounds. 

The  act  (P.  L.  1868  p,  100^2)  under  which  the  assessment 
was  made  was  approved  April  15th,  1868,  and  is  entitled  "A 
further  supplement  to  the  act  entitled  *  An  act  to  revise  and 
amend  the  charter  of  the  city  of  Newark,'  approved  March 
11th,  1857."  It  recited  that  the  city  had,  under  the  char- 
ter, made  certain  specified  improvements  (among  which 
was  that  for  which  the  assessment  in  question  was  laid),  at 
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considerable  cost,  but,  by  reason  of  defects  and  informalities 
in  the  proceedings,  had  not  been  reimbursed  therefor,  and 
it  enacted  that  it  should  be  lawful  for  the  common  council 
to  appoint  five  disinterested  freeholders  commissioners  to 
make  an  assessment  of  the  whole  costs,  damages  and 
expenses  of  the  work  or  improvement  upon  the  owners  of 
the  lands  benefited  or  intended  to  be  benefited,  according 
to  the  principles  prescribed  for  similar  eases  in  the  city 
charter;  and  that  it  should  be  lawful  for  the  commission- 
ers, in  case  they  deemed  that  any  owner  of  lands  had 
suffered  special  damage  by  reason  of  the  defects  or  infor- 
malities which  had  occurred  in  the  proceedings,  to  so  esti- 
mate and  declare  in  their  report  to  the  common  council, 
and  to  state  what  allowance  or  deduction,  if  any,  should  be 
made  from  the  assessment  laid  upon  any  such  owner,  in 
which  case  such  allowance  should  be  charged  upon  the  city 
at  large ;  and  that  it  should  be  lawful  for  the  commissioners, 
in  case  they  deemed  it  equitable  that  any  portion  of  the 
whole  costs,  damages  and  expenses  of  the  improvement 
should  be  borne  by  the  city  at  large,  to  so  estimate  and 
declare  in  their  report,  and  that  thereupon  they  should 
assess  the  balance  of  the  whole  amount  of  the  costs,  dam- 
ages and  expenses  upon  the  owners  of  the  lands  benefited, 
or  intended  so  to  be. 

By  the  109th  section  of  the  charter  (P.  i.  1867  p.  167),  it 
is  provided  that  the  whole  amount  of  the  costs  and  expenses 
of  regulating,  grading  and  paving  any  street  or  section  of  a 
street,  or  grading,  graveling,  flagging,  macadamizing  or 
otherwise  improving  any  street  or  section  of  a  street,  shall 
be  assessed  upon  the  owners  of  lands  and  real  estate  upon 
the  line  of  the  street  or  section  of  street,  by  a  just  and 
equitable  assessment. 

The  supplement,  as  has  been  seen,  provided  that  the  com- 
missioners should,  if  they  thought  it  proper  and  equitable, 
charge  part  of  the  costs,  damages  and  expenses  upon  the 
city  at  large,  and  in  such  case  should  assess  the  balance  on 
the  owners  of  lands  and  real  estate  benefited  or  intended  so 
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to  be.  This  provision  in  effect  confined  the  assessment  to 
the  amount  of  benefits.  The  legislature  obviously  intended 
to  modify  the  application  of  the  principles  of  assessment  in 
similar  cases  under  the  charter,  by  the  express  provision 
that  part  of  the  costs,  damages  and  expenses  might  be 
charged  to  the  city  at  large,  if  it  was  proper  and  equitable 
to  do  so.  In  fact,  as  appears  by  the  bill,  part  was  charged 
to  the  city  in  this  case.  The  law  is  not  in  contravention  of 
the  constitution.  Village  of  Passaic  v.  StatCy  8  Vr.  638.  It 
was  so  held  by  the  supreme  court,  on  full  argument  and 
after  careful  consideration,  in  a  suit  in  which  the  constitu- 
tionality of  the  law  on  this  point  was  assailed.  StatCy  ex  reL 
Doyle  V.  Newark,  6  Vr.  2S6. 

But  it  is  urged  by  the  complainant's  counsel  tbat  it  does 
not  appear  by  the  commissioners'  report  that  the  assessment 
did  not  exceed  the  benefits,  and  therefore  the  assessment  is 
invalid.  If  the  act  be  not  unconstitutional,  this  suit  cannot 
be  maintained.  Jersey  City  v.  Lembeck,  4  Stew,  266,  In  the 
following  cases  it  was  held  that,  for  relief  against  irregu- 
larity of  proceedings  or  illegality  in  tax  or  assessment  cases 
(except  where  the  proceedings  are  void,  or,  if  invalid,  the 
invalidity  must  be  shown  dehors  the  record),  recourse  nmst 
be  had  to  law :  Jersey  City  v.  Laiibeck,  ubi  supra  ;  M,  C,  ^ 
B.  Co.  V.  Jersey  City,  1  Beas.  262 ;  Holmes  v.  Jersey  City,  Id. 
SIO ;  Lewis  v.  Gty  of  Elizabeth,  10  G  E.  Gr.  298 ;  Dusenr 
bury  V.  Neivark,  Id.  296;  Bogert  v.  City  of  Elizabeth,  Id.  J^6; 
Liebsiein  v.  Nmark,  9  C.  E.  Gr.  200. 

It  will  not  be  out  of  place  to  add  that,  by  their  report, 
the  commissioners  certified  that  the  assessment  had  been 
made  justly  and  equitably  upon  the  owners  of  the  lands  and 
real  estate  benefited  or  intended  to  be  benefited  by  the 
improvement,  and  upon  the  city  at  large,  in  proportion  as 
nearly  as  might  be  to  the  advantage  each  was  deemed  to 
acquire. 

The  complainant  has  had  an  opportunity  to  obtain  relief 
at  law  by  certiorari.  That  he  has  not  availed  himself  of  it 
will  not  of  itself  give  him  any  right  to  relief  here.     Lewis 
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V.  CVVj/  of  Elizabeth,  ubi  supra.  If  he  has  not  availed  him- 
self of  it,  he  may,  if  etititied  to  protection,  protect  himsolf 
against  tiie  declnrutioii  of  sale,  by  certiorari.  By  tlie  act  of 
1869  it  ie  provided  that  the  proceedings  on  which  declara- 
tions of  sale  are  founded  shall  not  be  questio)ied  collaterally, 
but  may  at  any  time  be  reviewed  by  certiorari  in  the  supreme 
or  circuit  courts.  (^Heo.  p.  758  %  15.)  The  legislature  has 
provided  for  the  protection  of  municipalities  against  nwduo 
loss  through  errors  in  imposing  assessmentB.  It  has  given 
to  tlie  law  courts  power  on  certiorari  to  inquire  into  and 
detfinniue  disputed  questions  of  feet,  and  to  reverse  or 
affirm,  in  wliolc  or  only  in  part,  according  to  the  justice  of 
the  ease.  {Rev.  p.  99  §  5.)  And  it  has  given  to  the 
supreme  court  power,  on  the  setting  uside  or  reversal  of  an 
assessment  liy  certiorari,  to  appoint  commissioners  and  make 
a  new  assessment.  And,  further,  to  do  justice  to  the  munic- 
ipality as  well  as  to  the  lanii  owner,  it  has  provided  (P.  L. 
1S76  }}. ;?(?}  for  supplying  defects  or  otnissions  in  the  returns 
of  assessments  or  proceedings  in  tax  or  assessment  cases. 

In  Eucii  a  suit  as  this,  under  the  act  to  quiet  titles,  this 
court  has  no  power  to  relieve  from  an  assessment  upon 
terms  of  paying  so  much  as  reasonably  should  have  been 
assessed.  The  sole  question  for  determination  is  as  to  the 
existence  and  validity  of  the  interest,  estate,  right  or  eocum- 
Ijrance  in  question. 

The  fact  tliiit  there  has  been  a  sale  of  the  land  under  the 
assessment  proceedings  will  not  of  itself  entitle  the  com- 
plainant to  relief  in  this  court.  Where  the  relief  sought  is 
to  prevent  a  cloud  upon  title,  it  will  only  be  granted  where 
the  title  or  encumbrance  against  which  relief  is  souglit,  is 
Absolutely  a  nullity.  If  the  illegality  or  irregularity  com- 
plained of  exists  dehors  the  record,  it  may,  under  our  stat- 
ute, be  shown  on  certiorari.  If  there  he  a  convenient  and 
complete  legal  remedy,  equity  will  not  interfere.  It  seems 
to  me  very  clear  that  recourse  to  equity  on  the  ground  of 
preventing  or  removing  a  cloud  upon  title  in  a  tax  case 
ight  not  to  be  permitted  where  relief  either  can  or  might 
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(3)  That  the  executors  (of  whom  he  was  one)  did  not  convert  the 
testator's  investments  of  his  share  into  money  (admitting  that  they 
ought  to  have  done  so),  does  not  affect  the  vesting  since.  The  inqui- 
sition deprived  him  of  the  power  to  act,  and  his  guardian's  inaction 
was,  under  the  circumstances,  equivalent  to  a  waiver. 

(4)  That  the  testator's  exclusion  of  certain  of  his  children  or  their 
heirs  from  participating  in  his  estate  on  a  contingency  happening  before 
distribution,  indicates  no  intention  to  exclude  them  after  distribution. 


^ 


*  Bill  for  relief.     On  final  hearing  on  pleadings  and  proofe. 

r 

Mr.  R.  Wayne  Parker  and  Mr.  Cortlandt  Parker^  for  com- 
plainant. 

Mr.  B.  Williamson  J  Mr.  J.  D.  Bedle  and  Mr.  Ashbel  Greeny 
for  defendants. 

Thb  Chancellor. 

The  complainant,  as  administrator  of  the  estate  of  Thomas 
0.  Colt,  deceased,  late  of  the  city  of  Paterson,  files  his  bill 
for  an  account  of  the  status  and  amount  of  the  estate  of  the 
late  Roswell  Lyman  Colt,  deceased,  and  the  share  of  the 
coinplainant's  intestate,  Thomas  0.  Colt,  one  of  the  sons  of 
Roswell  Lyman  Colt,  therein;  and  for  an  account,  at  the 
hands  of  Morgan  6.  Colt,  surviving  executor  of  Roswell 
Lyman  Colt,  deceased,  and  late  guardian  of  Thomas  0. 
Colt,  under  proceedings  under  the  "Act  relative  to  habitual 
drunkards,"  of  all  the  estate,  property  and  effects  of  Thomas 
0.  Colt  at  the  time  of  his  death,  including  his  share  of  the 
estate  of  his  father,  and  all  income,  rents,  profits  and 
accumulation  thereof,  and  for  the  payment  and  transfer 
thereof  to  him,  as  administrator  of  Thomas  0.  Colt.  The 
bill  is  filed  against  Morgan  Q.  Colt  individually,  and  as  sur- 
viving executor  of  and  trustee  under  the  will  of  Roswell 
Xyman  Colt,  deceased,  and  as  guardian  of  Thomas  O.  Colt, 
|Uid  against  De  Grasse  B.  Fowler,  and  Julia  C.  his  wife,  one 
^the  daughters  of  Roswell  Lyman  Colt,  deceased. 
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Boswell  Lyman  Colt  died  on  or  about  the  22d  of  Novem- 
ber»  1856,  leaving  a  last  will  and  testament,  dated  October 
12th,  1852,  and  a  codicil  thereto,  dated  September  25th, 
1855,  whicli  were  duly  executed  and  admitted  to  probate  on 
the  4th  of  December,  1856.  By  the  first  section  of  the  will 
he  appointed  Morgan  G.  Colt,  Thomas  O.  Colt,  Aaron  8. 
Pennington  and  William  Pennington,  executors  thereof, 
giving  and  devising  to  them,  and  to  a  majority  of  them  for 
the  time  being,  and  to  the  survivors  or  survivor  of  thena, 
and  the  heirs,  executors  and  administrators  of  the  survivor, 
all  such  estates,  powers  and  authorities  in  and  over  all  his 
estate,  real,  personal  or  mixed,  in  possession  or  expectancy, 
as  might  be  necessary  to  enable  them  to  carry  into  x>erfect 
eftect  all  the  devises  and  bequests  of  his  will,  and  in  trust 
for  that  purpose;  and  also  to  sell,  convey  and  dispose  of  all 
his  estate,  of  every  kind  whatsoever,  then  acquired  or 
thereafter  to  be  acquired,  as  they  might  think  best  for  the 
interest  of  his  estate,  and  to  give  receipts  for  the  purchase- 
money,  excepting  only  from  the  power  to  sell  and  convey 
the  personal  property  in  the  dwelling-house  and  on  tho 
premises  which  he  then  occupied,  which  excepted  property 
he  gave  to  the  three  of  his  children  who  were  then  living 
with  him,  viz.,  Morgan  G.  Colt,  Thomas  O.  Colt  and  Julia 
C.  Colt,  to  be  divided  among  them  as  they  might  agree; 
but  no  valuation  was  to  be  made  of  it.  He  also  gave  to  his 
executors  full  power  and  authority  to  demand  and  receive 
and  compound  for  all  debts  duQ  to  him,  and  to  collect  all 
rents,  issues  and  profits,  revenue,  dividends  and  income  that 
might  accrue  to  his  estate  or  be  receivable  from  or  on  account 
of  every  or  any  part  of  his  estate;  which  money,  so  received, 
as  well  as  all  other  moneys,  was  to  be  managed,  invested 
and  applied  for  the  best  interest  of  his  estate,  until  distribu- 
tion as  in  the  will  directed.  By  the  second  section  he 
appointed  guardians  of  the  person  and  estate  of  his  daughter 
Julia.  By  the  third  he  made  provision  in  regard  to  chari- 
ties. By  the  fourth  he  provided  for  the  business  of  the 
settlement  of  his  estate,  fixing  compensation  to  his  execu- 
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tora,  Ac,  Ac.  By  the  fifth  he  directed  hia  executors,  or  the 
BnrvivorB  or  Burvivor  of  them,  or  the  executors  and  adminis- 
trators of  the  survivor,  after  having  first  complied  with  all 
the  previous  provisioos  of  the  will,  to  divide  forthwith  all 
the  rest  and  reeidue  of  hia  estate,  of  every  kind  whatsoever, 
iuto  four  equal  parts  or  shares,  and — stating  as  one  of  hia 
reasona  (of  which  he  said  he  had  many)  for  confining  the 
division  of  the  residue  to  three  of  his  children  and  the  chil- 
dren of  a  deceased  son,  that,  by  an  arrangement  between  him 
and  his  wife  (who  had  relinquiahed  all  claim  to  hia  estate), 
he  was  to  provide  for  them  out  of  his  estate,  and  she  was  to 
make  provision  for  their  other  children,  five  in  numher,  out 
of  her  separate  estate — he  declared  it  to  be  his  will  and  fixed 
determination  that  neither  his  wife  nor  any  of  the  five 
children  for  whom  she  was  to  provide,  or  the  child  or  chil- 
dren of  either  or  any  of  them,  should  have  any  share  op 
portion  of  his  estate,  except  as  he  might  thereafter  provide. 
And  he  positively  oniered  and  directed  that  his  exucu- 
tors,  having  made  the  division  of  all  the  rest  and  residue 
of  his  estate  as  thereinbefore  directed,  and  liavtng  estimated 
in  and  added  to  it  for  that  purpose  all  charges  (without 
interest  thereon)  then  made  or  which  should  thereafter  be 
made  to  the  debit  of  his  deceased  son  Roswell's  estate,  or 
the  testator's  children,  Morgan,  Thomas  and  Julia,  on  his 
books  at  the  time  of  his  death  (but  the  charge  in  each  case 
was  to  be  deducted,  from  the  correepouding  share  when 
separated),  should  appropriate  one  of  the  shares,  or  a  fourth 
of  the  residue  so  made  up,  atter  deducting  therefrom  the 
amount  with  which  his  deceased  son  Roswell  was  charged 
on  his  books,  to  be  lield  for  the  benefit  of  his  grandchildren 
Roswell  Lyman  Colt,  junior,  Maria  Theresa  Colt  and  Mar- 
garet O.  Colt;  the  property  to  be  held  by  his  executors  and 
the  survivor  of  them,  and  the  executor  or  adniiniatrator  of 
the  aurvivor,  in  trust,  first,  for  the  purpose  of  properly  and 
JuDdsomely  supporting  and  giving  a  good  education  to  each 
of  thoee  grandchildren,  and,  aa  the  grandchildren  should 
nqtectively  arrive  at  majority,  to  pay  each  of  them  hia  or 
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her  equal  share  of  the  income  which  the  fund  held  in  trust 
for  them  might  produce,  and  continue  such  payment  for  the 
natural  lives  of  the  grandchildren,  and  at  their  respective 
deaths  to  pay  over  to  their  lawful  issue,  if  of  legal  age,  and, 
if  not,  to  their  guardians,  the  parents'  share  of  the  principal ; 
and  if  any  of  the  grandchildren  should  die  without  lawful 
issue,  then  the  income,  and  finally  the  principal,  of  the  share 
of  such  decedent  should  go  to  the  others  of  the  grandchil- 
dren and  their  lawful  issue,  on  the  same  trusts  and  condi- 
tions as  those  on  which  the  whole  share  was  given.  But  if 
all  of  those  grandchildren  should  die  without  lawful  issue, 
he  then  ordered  and  directed  his  trustees  and  the  survivors 
&c.  of  them  to  dispose  of  that  share  of  his  property  as  he 
had  "  directed  his  property  to  be  disposed  of  in  his  will,  of 
such  of  his  children  dying  without  lawful  issue  before  his 
estate  should  have  been  distributed." 

And  he  further  directed  that  his  executors  should  "pay 
and  hand  over''  another  fourth  part  of  his  estate  to  his  son 
Morgan  G.  Colt,  alter  deducting  the  sum  charged  to  him  on 
the  testator's  books  at  the  time  of  the  testator's  death ;  and 
he  provided  that  if  Morgan  6.  Colt  "  should  die  before  dis- 
tribution, leaving  lawful  issue,"  the  executors  were  to  hold 
the  share  f()r  such  issue,  according  to  the  laws  of  this  state 
distributing  the  estates  of  persons  dying  intestate.  And  he 
added  :  **  But  dying  without  such  lawful  issue,  then  said 
share  to  be  disposed  of  to  and  among  my  three  other  chil- 
dren, subject  to  the  conditions  and  limitations  provided  for 
as  to  the  other  shares  of  my  son  Eoswell  L.  Colt,  junior 
and  Julia  C.  Colt/' 

The  testator  tlu'ii  proceeded  as  follows : 

"  One  other  of  said  shares  I  order  and  direct  forthwith  in  like  man- 
ner to  be  paid  over  to  Thomas  0.  Colt,  first  deducting  from  said  share 
the  sum  he  shall  stand  charged  with  on  my  books  at  the  time  of  my 
death.  But  if  he  dies  before  distribution,  leaving  lawful  issue,  then 
my  said  executors  are  to  hold  such  share  in  trust  for  such  lawful  issue, 
to  be  distributed  to  and  among  them  according  to  the  laws  of  New 
Jersey  for  distributing  intestate  estates ;  and  for  want  of  suoh  issue,  to 
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and  among  my  other  children,  as  I  have  ordered  my  other  property 
dUtributedy  and  subject  to  the  conditions  and  limitations  provided  for 
as  to  the  shares  of  my  son  Roswell  L.  Colt,  jun.  and  Julia  C.  Ck>lt; 
and  the  remaining  fourth  of  my  estate  to  hold  in  trust  for  the  sole  and 
separate  use  and  benefit  of  my  said  daughter  Julia  C.  Colt,  for  the  term 
of  her  natural  life,  in  the  manner  and  under  the  qualifications,  and 
Bubject  to  the  exceptions  and  provision  hereinafter  stated  in  regard  to 
this  share.  That  is  to  say,  my  said  executors  and  trustees  shall,  during 
the  minority  of  my  said  daughter,  pay  for  her  maintenance  and  educa- 
tion a  very  liberal  sum  out  of  the  income  of  said  share ;  the  balance 
of  said  income  to  be  invested  until  my  daughter  shall  attain  the  age  of 
twenty-one  years,  or  be  married,  whichever  shall  first  happen;  and 
from  and  after  attaining  the  age  of  twenty-one,  or  being  married,  the 
said  executors  or  trustees  shall  pay  over  to  my  said  daughter,  for  her 
sole  and  separate  use,  married  or  unmarried,  the  entire  net  income  of 
said  share,  until  she  attains  the  age  of  thirty,  which  will  happen  on 
the  22d  day  of  May,  in  the  year  of  our  Lord  eighteen  hundred  and 
Bixty-five.  and  upon  her  arriving  at  the  said  age  of  thirty,  then  I  direct 
my  said  executors  and  trustees  to  pay  and  hand  over  to  her,  if  she 
Irishes  it,  for  her  own  sole  and  separate  use,  one  fourth  part  of  the 
estate  held  in  trust  for  her,  to  be  disposed  of  by  her,  as  she  may  think 
fit,  whether  she  be  sole  or  married,  and  the  income  of  the  remainder 
of  said  share  to  be  continued  to  be  paid  and  applied  for  her  sole  use, 
as  before  ordered,  during  the  residue  of  her  natural  life ;  and  I  do 
hereby  give  my  said  executors  and  trustees  full  power  to  invest  and 
change  the  investments  from  time  to  time,  as  they  shall  think  most 
for  the  interest  of  my  said  daughter.  If  my  said  daughter  shall  die 
leaving  lawful  issue,  I  direct  her  said  share  of  my  estate  to  be  trans- 
ferred to  and  among  her  lawful  issue  in  the  manner  my  said  daughter 
by  her  last  will  and  testament  may  direct,  and  for  want  of  such  direc- 
tion, then  according  to  the  laws  of  New  Jersey  for  the  distribution  of 
intestate's  estates.  But  if  she  shall  die  leaving  no  lawful  issue,  then 
said  share,  or  so  much  as  has  not  been  paid  to  her,  shall  go  and  be 
distributed  in  the  same  manner  as  I  have  directed  the  three  other 
shares  of  my  property  to  be  appropriated ;  and  my  meaning  in  this  last 
clause,  which  I  have  annexed  to  each  of  the  four  shares  of  my  estate, 
is  this — that  the  share  of  any  one  of  my  children  shall,  upon  the 
death  of  said  child,  leaving  no  lawful  issue,  go  over  to  the  three  others  ; 
that  is  to  say,  that  the  said  share  of  Roswell  L.  Colt,  jr.,  deceased,  if 
his  children  shall  all  die  leaving  no  lawful  issue  at  their  respective 
deaths ;  and  so  as  to  so  much  of  the  shares  of  my  sons  Morgan  G.  Colt 
and  Thomas  0.  Colt,  if  they  or  either  of  them  die  leaving  no  lawful 
issue  before  such  distribution ;  and  in  like  manner  if  my  daughter 
Miall  die  leaving  no  lawful  issue,  the  share  or  shares,  or  residue  of 


J"— 


12  CASES  m  CHANCERY.  [32  Eq. 


Miller  v,  Colt. 


shares,  shall  go  to  my  three  surviving  heirs,  being  the  others  of  said 
heirs  as  may  be  dead  leaving  lawful  issue  then  living  when  said  shares 
go  over,  in  equal  shares ;  the  lawful  issue  of  any  such  deceased  child  to 
take  per  stirpes,  or  such  share  together  as  the  parent  would  have  been 
entitled  to  if  then  living,  and  no  more.  And  it  is  my  will  that  the 
share,  or  part  of  share,  which  any  or  either  of  my  said  heirs  shall  so 
take,  shall  go  to  him,  her  or  them,  for  the  same  interest  or  estate,  and 
under  the  same  limitations  or  conditions,  and  subject  to  the  same 
powers  in  all  respects  as  I  have  provided  for  in  their  original  shares 
respectively,  and  no  other." 

The  testator  then  provided  that  if  his  before-mentioned 
three  grandchildren  should  die  leaving  no  lawful  issue,  and 
his  sons  Morgan  and  Thomas  and  daughter  Julia  should  die 
leaving  no  lawful  issue  surviving  him,  the  rest  and  residuo 
of  his  estate  "not  already  divided"  should  be  divided  into 
ten  shares,  and  he  disposed  of  all  them,  giving  one  to  each 
of  his  five  children,  who,  as  before  mentioned,  were  to  be 
provided  for  by  their  mother  out  of  her  separate  estate. 

By  the  codicil  he  revoked  the  provision  made  for  the 
children  of  his  deceased  son  Roswell,  and  klirected  his 
executors  to  charge  off  to  the  account  of  profit  and  loss  the 
charge  on  his  books  against  their  father,  and  discharge  the 
estate  of  the  latter  from  the  payment  thereof,  and  in  lieu  of 
the  provisions  in  favor  of  Koswell's  children  in  the  will,  he 
provides  as  follows : 

'*  I  do  hereby  will  and  direct  that  my  said  executors,  the  survivors 
and  survivor  of  them,  and  the  executors  and  administrators  of  such 
survivor,  of  my  said  will  of  12th  October,  1852,  shall  hold  in  trust  for 
the  benefit  of  my  said  grandson  Roswell  L.  Colt,  junior,  the  sum  of 
forty  thousand  dollars,  to  be  paid  to  him  when  he  shall  arrive  at  the 
age  of  twenty-five  years,  with  the  increase  thereon  from  accumulation. 
But  if  my  said  grandson  Roswell  L.  Colt,  junior  shall  die  before  he 
shall  arrive  at  the  age  of  twenty-five  years,  then  I  direct  that  if  he  shall 
leave  lawful  issue,  that  the  said  sum  of  forty  thousand  dollars,  with  the 
accumulation  thereon,  be  paid  to  the  legal  guardians  of  such  lawful 
issue,  for  the  use  of  such  issue,  to  be  divided  among  them  according  to 
the  laws  of  New  Jersey  for  the  distribution  of  the  estates  of  those 
dying  intestate.  But  if  my  said  grandson  Roswell  L.  Colt,  junior 
shall  die  before  he  shall  arrive  at  the  age  of  twenty-five  years,  witboui 
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inae,  then  I  direct  the  sum  of  forty  thousand  dollBra,  with  the  aoou> 
muUtion  thereon,  to  be  added  to  my  general  estatA  and  t«  be  ooDBid- 
ered  iis  part  and  parcel  thereof,  and  to  be  divided  into  three  sbaree  oa 
hereinafter  provided  for.  It  is  mj  wish  snd  desire,  however,  and  ao  1 
order  and  direct,  that  after  my  aaid  grandson  Roenell  L.  Colt,  junior 
thai]  arrive  at  the  age  of  twenty-one  years,  the  whole  yearly  income  of 
raid  forty  thousand  dollars  be  paid  to  him  until  he  shall  arrive  at  the 
age  of  Iwenty-five  years,  if  he  shall  live  so  long,  and  in  the  meantime 
that  he  be  well  educated  and  properly  supported  out  of  the  income  he 
derives  from  his  father's  estate  and  from  the  interest  of  this  conditional ' 
bequest. 

"  In  the  ne:tt  place,  I  will  and  direct  that  the  stud  exeeutore  of  mf 
said  will,  the  survivors  and  survivor  of  them,  and  his  executor  or 
administrator,  shall  hold  in  trust  for  the  benefit  of  my  granddaughter 
Maria  Theresa  Colt  the  sum  of  twenty  thousand  dollars,  to  be  paid  to 
her  when  she  shall  arrive  at  the  age  of  twenty-five  years,  with  the 
isorease  thereon  from  accumulation. 

"  But  if  my  said  granddaughter  Maria  Theresa  Colt  shall  die  before 
she  shall  arrive  at  the  age  of  twenty'Sve  years,  then  I  direct  that,  if 
■he  ehall  leave  lawful  issue,  the  said  sum  of  twenty  thousand  dollars, 
with  the  accumulation  thereon,  be  paid  to  the  legal  guardians  of  said 
lawful  issue,  for  the  use  of  such  issue,  to  be  divided  among  them 
according  to  the  laws  of  New  Jersey  for  the  distribution  of  the  estatee 
of  those  dying  intestate.  But  if  my  said  granddaughter  Mt^ria  Theresa 
Oolt  shall  die  before  !<l)e  shall  arrive  at  the  age  of  tmenty-five  years, 
wilhuut  issue,  then  I  direct  the  said  sum  of  twenty  thousand  dollars, 
with  the  accumulation  theri^on,  to  he  added  to  my  gt>neral  estate,  and 
to  be  considered  as  part  and  parcel  thereof,  and  to  be  divided  into 
three  shares,  as  hereinafter  provided  for. 

"  It  is  my  wish  and  deeire,  however,  and  I  so  order  snd  direct,  that 
after  my  said  granddaughter  Maria  Theresa  Colt  shall  arrive  at  the  age 
of  eighteen  years,  or  shall  marry,  the  whole  yearly  income  on  the  said 
sum  of  twenty  thousand  dollars  be  paid  to  her,  for  her  separate  use  and 
control,  married  or  unmarried,  until  she  shall  arrive  at  the  age  of 
twentj-five  years,  if  she  shall  live  so  long,  and  in  the  meantime  that 
she  be  well  educated  and  supported  out  of  the  income  she  derives  from 
ber  father's  estate,  and  from  such  part  of  the  income  from  this  condi' 
tlooal  bequest  as  may  be  necessary. 

.  "In  the  next  place  1  will  and  direct  my  aforesaid  executors, the  eur 
Tlvors  and  survivor  of  them,  and  the  executors  or  administrators  of 
■ncih  survivors,  to  hold  in  like  manner,  for  the  conditional  benefit  of 
ms  granddaughter  Margaret  Oliver  Colt,  the  like  sum  of  twenty  thou- 
Mod  dollars,  subject  to  all  and  every  the  limitations,  conditions, 
iMkiotioDB  uid  reeervations  in  every  reapect  whatsoever,  with  remain- 
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cUr,  in  ca«e  of  need,  for  benefit  of  my  general  estate,  as  b  provided  for 
in  the  Itmi  foregoing  conditional  bequest  in  favor  of  my  granddaughter 
Karia  Theresa  Colt. 

*'  And  my  said  executors  baring  thus  far  provided  for  the  bequests 
and  grants  under  this  codicil,  and  the  bequests  and  grants  in  my  said 
will  of  the  12ih  October,  1852,  up  to  the  fifth  item,  I  then  order  and 
direct  my  uaid  executors,  instead  of  dividing  the  rest  and  residue  of 
my  <<aid  estate,  real  and  personal,  into  four  parts  as  directed  by  said 
will,  to  divide  the  same  into  three  equal  bhares  or  parts,  one  of  which 
shares  or  third  of  my  estajte  to  be  paid  to  Morgan  Gibbes  Colt|  under 
the  provii^ions,  limitations  and  conditions  in  the  fifth  clause  in  my  said 
w^l  mentioned  ;  one  other  share  or  third  part  of  my  estate  to  be  paid 
to  my  son  Thoma^i  Oliver  Colt,  under  the  provisions,  limitations  and 
conditions  in  the  fifth  clause  in  my  said  will  mentioned ;  and  the 
remaining  share  or  third  part  of  my  said  estate  to  be  held  in  trust  by 
my  said  executors,  acting  as  trustees,  for  the  benefit  of  my  daughter 
Julia  Catharine  Colt,  under  the  provisions,  limitations  and  conditions 
in  the  fifth  clause  in  my  said  will  mentioned ;  except  as  to  the  said 
three  shares,  if  any  of  my  said  three  children  shall  die,  leaving  no  law- 
ful issue,  the  share  of  such  child  so  dying  shall  go  to  the  others,  and 
not  to  the  children  of  my  son  Roswell,  my  intention  and  will  being  to 
leave  the  residue  of  my  estate  to  and  among  my  said  three  children 
and  their  heirs,  exclusive  of  the  children  of  my  son  Roswell,  as  I  have 
in  this  codicil  otherwise  provided  for  them." 

As  before  stated,  the  will  and  codicil  were  proved  in  1856. 
It  ai»i>ear8  that  the  accounts  were  stated,  and  the  shares 
equalized,  and  the  estate  was  ready  for  distribution  not  long 
after  the  testator's  death. 

On  the  12th  of  February,  1857,  Julia  C.  Colt  tiled  her  bill 
in  this  court  to  draw  the  estate  here  for  settlement,  manage- 
ment and  distribution.  The  bill  prayed  an  account,  and, 
among  other  things,  that  the  amounts  with  which  Morgan, 
Thomas  and  Julia  were  respectively  charged  on  the  testa- 
tor's books,  might  be  established,  and  that  the  complainant 
Julia  C.  Colt  might  have  her  residuary  share  in  the  estate 
set  oft*,  and  her  annual  income  ascertained,  and  the  mode 
and  time  of  payment  fixed. 

The  executors  filed  their  answer  February  26th,  1857, 
Bubmitting  themselves,  in  all  things,  to  the  order  and  direc- 
tion of  this  court.    By  a  decree  made  in  the  cause  on  the 
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Ist  of  September,  1858,  it  was  ordered,  on  the  advisory 
opinion  and  report  of  a  master,  that  the  shares  of  Morgan, 
Thomas  and  Julia  be  equalized  in  a  mode  mentioned  in  the 
master's  report,  and  then  agreed  upon  by  them  and  approved 
by  this  court,  and  that  thereupon,  and  after  having  charged 
each  of  them  with  the  sum  of  $2,463.10,  and  after  payment 
of  debts,  legacies,  commissions  and  other  liabilities,  the 
estate  be  divided  into  three  equal  parts  or  shares,  one  for 
each  of  the  three  children,  Morgan,  Thomas  and  Julia,  then 
Mrs.  Fowler. 

By  the  master's  report,  which  was  dated  June  22d,  1858, 
jfcud  was  confirmed  by  the  decree  last  mentioned,  the  account 
of  the  executors  with  Morgan  L.  Colt,  "one  of  the  heirs  of 
said  deceased,"  is  stated,  and  by  it  it  appears  that  the  execu- 
tors charge  themselves  with  a  balance  of  the  estate  of 
#588,406.98,  and  subtracting  therefrom  the  amount  of  the 
legacies  to  the  children  of  Roswell  L.  Colt  Junior,  $80,000, 
state  that  $169,458.99^,  one-third  of  the  difference,  belonged 
(subject  to  commissions)  to  Morgan  0.  Colt,  and  that  the 
same  amount,  subject  also  to  commissions,  was  due  to 
Thomas  and  Julia  respectively ;  each  of  the  thirds  being 
subject,  under  the  will,  to  a  charge  for  an  annuity  and  a 
life  insurance  premium.  The  equalization  was  made  soon 
afterwards. 

By  another  decree  in  that  cause,  dated  September  15th, 
1868,  it  was  recited  that  all  the  debts  and  charges  against 
the  estate  had  been  paid  except  the  legacies  to  the  children 
of  Roswell  L.  Colt,  junior,  which  it  was  proposed  to  secure, 
and  it  was  ordered  that  Morgan  G.  Colt's  share  of  the  estate 
of  the  testator  be  transferred  to  him.  The  estate  then, 
according  to  that  decree,  consisted  of  2,571  shares  of  the 
capital  stock  of  the  Society  for  Establishing  Useful  Manu- 
factures, and  a  house  and  lot  in  Paterson.  By  another 
decree  in  the  cause,  dated  October  2l8t,  1868,  it  was  recited 
that  all  the  liabilities  of  the  executors,  and  all  the  debts  of 
the  testator,  and  all  charges  against  his  estate  had  been 
paid  up  to  July  Ist,  1868,  except  the  legacy  of  $40,000  given 
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to  Roewell  L.  Colt,  junior,  and  the  accuraulation  there 
and  the  legacy  of  $20,000  given  to  Maria  Theresa  (tl: 
Mrs.  Salisbury)  and  the  accumulation  thereon  (the  otl 
daughter  of  Roswell  L.  Colt,  son  of  the  testator,  d 
unmarried,  September  27th,  1868),  and  that  it  appeared 
the  master's  report  that  the  executors  had  transferred  to  1 
trustees  of  the  children  of  Roswell  L.  Colt,  junior,  deoeaa 
bonds  and  mortgages  to  an  amount  sufficient  to  secure  ' 
payment  of  those  legacies  and  the  accumulation  ther< 
when  due,  for  the  purpose  of  securing  the  payment  ther^ 
and  that  the  executors  owed  nothing  on  account  of  the  est 
except  the  two  legacies  to  the  children  of  Roswell  L.  C? 
junior,  deceased,  which,  being  duly  secured,  might 
properly  treated  as  paid  by  the  executors,  and  that  the  exe 
tors  then  held  the  estate  of  the  testiitor  ready  for  distri 
tion  according  to  the  will,  and  that  the  cstiite  consisted 
2,571  shares  of  the  capital  stock  of  the  Society  for  Establi 
ing  Useful  Manufactures,  and  of  a  dwelling-house  and 
in  Paterson,  and  a  contingent  interest  in  the  two  legac 
to  Roswell  L.  Colt,  junior  and  Maria  Theresa  Salisba 
children  of  Roswell  L.  Colt,  deceased,  and  in  the  ac5 
mulation  thereon  under  the  will;  and  that  Mrs.  Fovc 
was  entitled,  under  the  will,  to  the  full  one-fourth  part 
her  share  of  the  testator's  estate ;  possession  to  be  banc: 
over  to  her  by  the  executors  on  her  arriving  at  the  age 
thirty  years,  which  she  had  already  attained,  and  it  v 
thereupon  ordered  that  that  part  of  her  share  be  set  oflf  tJ 
transferred  to  her  accordingly. 

In  1863,  Thomas  O.  Colt  was  duly  found,  on  inquisit' 
under  the  "Act  relative  to  habitual  drunkards  "  {Mev.  p.  3€^ 
to  be  an  habitual  drunkard,  and  Morgan  G.  Colt  was  di 
appointed  his  guardian.  Those  proceedings  were  never 
aside.  He  died  in  July,  1869,  intestate,  and  administrati 
of  his  estate  was  granted  to  the  complainant  in  1870. 

It  appears,  then,  that  in  the  fall  of  1868,  and  in  the  li 
time  of  Thomas  0.  Colt,  the  debts  of  the  estate  had  all  be 
paid,  and  all  legacies  either  paid  or  so  secured  as  to 
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regarded  for  the  purposes  of  distribution  of  the  estate  as 
having  been  paid.  Morgan  G.  Colt's  share  was  ordered  to 
be  paid  to  him  at  that  time.  Three-fourths  of  Mrs.  Fowler's 
share  were  held  in  trust  for  her,  and  the  other  fourth  was 
then  paid  to  her.  There  was  no  reason  why  the  share  of 
Thomas  0.  Colt  should  not  have  been  handed  over  to  his 
guardian.  Certain  it  is  that  distribution  of  the  estate  was 
practically  made  in  his  life-time.  His  share  was  ascertained 
and  was  in  the  hands  of  the  executors,  one  of  whom  was  his 
guardian,  and  he  himself  was  one,  also.  The  complainant 
claims  that  he  is  entitled  to  so  much  of  that  share  as  is 
I^rsonal  estate,  and  the  defendants  resist  the  claim  on  the 
^f^ound  that  by  the  will  the  share  of  Thomas  0.  Colt  was 
"nnited  over  to  his  brother  Morgan  and  sister  Julia,  in  the 
eveut  of  his  death  without  lawful  issue. 

The  will  provided  for  a  division  of  the  estate  immediately 

aflter  the  directions  of  the  first  four  sections  were  complied 

^''^tli.      The  language  is:  "My  executors  or  the  survivors  or 

^nrvivor  of  them,  after  having  first  complied  with  all  the 

previous  provisions  of  this  my  last  will  and  testament,  shall 

forthwith  divide  all  the  rest  and  residue,  of  every  kind  what- 

**^ver,  &c."     It  orders  and  directs  that  one  of  the  four 

slxares  (reduced  by  the  codicil  to  three)  shall  forthwith  be 

P^^d   over  to  Thomas,  first  deducting  from  it  the  sum  with 

^liich  he  should  stand  charged  on  the  testator's  books,  but 

tuat  if  he  should  die  before  distribution,  leaving  lawful  issue, 

theu  the  executors  were  to  hold  the  share  in  trust  for  such 

^^^e,  to  be  divided  among  them  according  to  the  laws  of 

tnis  state  for  the  distribution  of  the  estates  of  persons  who 

^^e  intestate ;  and  it  adds,  "  for  want  of  such  issue,"  to  and 

ftn\ong  the  testator's  other  children,  as  he  had  ordered  his 

other  property  distributed,  and  subject  to  the  conditions  and 

limitations  provided  for  as  to  the  share  (according  to  the 

.  ^U)  of  his  daughter  Julia  and  the  share  of  the  children  of 

L         lus  80Q  Bos  well  L.  Colt,  junior. 

B  The  defendants  insist  that  the  limitation  over,  on  death 

Ml       vitboat  issue,  is  not  confined  by  the  will  or  codicil  to  death 
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hi>ifoTf^  difltribntion.  Bar  it  i*  '^aite  dear  rhat  tie  tesnuDT 
in  that  limitation  r^rterred  to  d^ath  befi -re  anci  not  to  -ieadL 
at'tAf  dirttriViUtion.  In  the  first  pia*!e,  '•utrfa  is  ob^oasiy  the 
natural  import  of  the  lan^iair*^?.  B<jth  limitations  mani- 
fi-Mtly  and  naturally  r^rfer  to  th»t  :*ame  p«jiat  oi  rim.e.  An<L 
atrnin.  rher*^  in  no  other  rviii«n':e  of  anv  intenti^.m  «>a  the 
|>*rr  of  the  r«j*taror  to  limit  th^  :*hare  over  in  caae  of  death, 
withoat  iawfii!  i.«*Hue  after  distribation.  The  ahare  is  given 
Uf  the  le^^tee  himself.  It  L*  to  be  •*  paid  over"  to  him- 
The  lansfuasre  of  the  will  in  reganl  to  Morgan's  share  is* 
^  jiay  and  hand  ov^rr."  It  is  undeniable  that  the  legacy 
vented  or,  the  death  of  the  te?»tator.  The  lano^na^  bv 
whi^'jh  it  \A  insi.-^ter]  the  limitation  over  in  ease  of  desth 
without  lawful  issue  after  diatribation  is  created^  is  not  to 
rny  rnind  evidence  of  any  intention  to  impose  such*  lim- 
itation. 

In  JIfrhert  v.  TuthHI.,  Sax.  IJ^l,  the  testator  oniered  that 
all  the  rest  of  his  estate,  real  and  personal,  be  sold  by  his 
exemtofH  and  turned  into  monev  as  soon  after  his  decease 
an  r:onveniently  rni^rht  be,  and  tlistributed  among  his  chil- 
dren in  the  following  proportions,  viz.,  two  shares  to  each 
of  his  MonH,  and  one  share  to  each  of  hid  daughters;  and 
provided  that  none  of  the  legacies  should  lapse  by  the  death 
of  any  of  hi.-  children,  but  that  in  ease  of  such  death  the 
nhare  of  the  deceased  child  should  go  to  his  or  her  issue; 
arid  if  «uch  de<;eased  child  should  leave  no  issue,  then  his  or 
her  Khare  nhould  go  to  and  among  the  testators  surviving 
children,  in  the  like  propiortion.  It  was  held  that  the  lan- 
guage did  not  indicate  an  intention  to  limit  the  legacies 
over  on  th<;  legatee's  death  without  issue,  after  the  death 
of  the  tcHtator. 

It.  is  urg(;d  by  the  defendants'  counsel  that  the  testator 
<dearly  intend<'<l  to  exclude  the  five  children  for  whom  his 
wife  wuH  to  prf)vide,  from  participation  in  his  estate,  and  it 
is  inHisUMl  that  that  is  a  strong  argument  in  favor  of  the 
eoTiHl ruction  ff^r  which  they  contend;  and  in  this  connection 
they  direct  attention  to  the  language  of  the  testator  in  both 
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■will  and  codicil.  The  expresBioii  in  tlie  will  to  which  they 
lefer  is  that  which  declares  it  to  be  the  testator's  will  and 
£xed  determination  that  none  of  those  children  or  any  of 
■their  children  should  have  any  portion  or  share  of  his  estate 
except  ae  thereinafter  provided  in  the  will.  The  expression 
in  the  codicil  is  that  if  any  of  his  three  children,  Morgan, 
Thomas  or  Julia,  should  die,  leaving  no  lawful  issue,  the 
share  of  such  child  so  dying  should  go  to  the  others,  and 
not  to  the  children  of  his  son  Roswell,  his  intention  and 
■will  being  to  leave  the  residue  of  hie  estate  to  and  amoug 
2)18  three  children  and  their  heirs,  exclusive  of  the  children 
of  his  son  Roswell,  as  he  had  in  the  codicil  otherwise  pro- 
"^ded  for  them. 

In  the  first  place,  it  is  to  be  borne  in  mind  that  the  testa- 
tor does  not  seem  to  have  been  desirous  of  excluding  the  five 
children  for  whom  his  wife  wafl  to  provide  from  participa- 
tion in  his  estate  absolutely,  and  at  all  events,  as  conclusively 
appears  by  the  gift  of  a  contingent  legacy  to  each  of  them 
in  the  will;  his  exclusion  of  them  seems  to  have  been  due 
to  the  fact  that  they  were  to  be  provided  for  by  their  mother 
out  of  her  separate  estate,  and,  therefore,  had  no  claim  upon 
him  for  participation  in  his  estate.  There  is  no  evidence 
of  any  intention  or  disposition  on  his  part  to  exclude  them 
from  any  share  of  his  estate,  if  derived  by  them  through 
gift  from  their  brothers  or  sister,  or  by  kinship  or  heirship. 
The  provision  in  the  codicil  was  iTitended  merely  to  exclude 
the  childron  of  Roswell  L.  Uolt,  junior,  from  the  benefits  of 
the  limitation  over  made  in  the  will  in  case  of  the  death 
of  either  of  those  to  whom  shares  of  the  residue  were  given 
by  the  will.  By  the  will  the  residue  was  divided  into  eqnitl 
fourth  parts,  one  ()f  whicli  wsis  to  go  to  the  children  of  Ros- 
well L.  Colt,  junior,  and  they,  nnder  the  will,  would  have 
been  entitled  to  a  part  of  the  share  of  either  of  the  other 
residuary  legatees  who  should  die  before  distribution  with- 
ODt  leaving  lawful  issue,  and  whom  they  might  survive. 
Jbasmuch  as,  by  the  codicil,  the  provision  made  for  them  by 
the  will  was  revoked  and  other  provision  substituted,  he 
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intended  to  confine  them  to  the  provision  made  for  them  i«^ 
the  codicil.     But  there  is  no  evidence  that  he  intended  to 
debar  them  from  receiving  any  part  of  his  estate,  from  oX" 
under   either  of  his  residuary  legatees,  Morgan,  Thoma^ 
or  Julia,  by  gift,  descent,  devise  or  legal  distribution.     Th^ 
plan  of  the  will  and  codicil,  as  to  the  residue,  was  to  give 
it  to  Morgan,  Thomas  and  Julia,  with  substitution  of  their 
lawful  issue  in  their  places,  if  they  should  die  before  distri- 
bution leaving  such  issue,  but  with  limitation  over  to  the 
survivors  or  survivor  in  case  of  their  death  without  lawful 
issue   before  distribution.     On   distribution,   however,  the 
shares  were  to  belong  absolutely  to  those  to  whom  they  were 
given,  and  the  testator  did  not  attempt  or  intend  to  control 
them  further. 

The  testator  himself  declares  his  meaning  clearly.  In  the 
fifth  section  of  the  will,  after  using  the  expression  "in  the 
same  manner  as  T  have  directed  the  three  other  shares  of 
my  proi)erty  to  be  appropriated,"  he  adds:  "  And  ni}^  mean- 
ing in  this  last  clause,  which  I  have  annexed  to  each  of  the 
four  shares  of  my  estate,  is  this — that  the  share  of  any  one 
of  my  children  shall,  upon  the  death  of  said  child  leaving  no 
lawful  issue,  go  over  to  the  three  others ;  that  is  to  say,  that 
the  said  share  of  Roswell  L.  Colt,  junior,  deceased,  if  his 
children  shall  all  die  leaving  no  lawful  issue  at  their  respect- 
ive deaths;  and  so  as  to  so  much  of  the  shares  of  my  sons 
Morgan  G.  Colt  and  Thomas  O.  Colt,  if  they  or  either  of 
them  die  leaving  no  lawful  issue  before  such  distribution; 
and  in  like  manner  if  my  daughter  shall  die  leaving  no  law- 
ful issue,  the  share  or  shares  or  residue  of  shares  shall  go  to 
my  three  surviving  heirs,  &c."  Here  he  distinctly  and 
explicitly  states  that  the  limitation  over  in  the  case  of  Mor- 
gan and  Thomas,  is  to  be  in  case  of  death  without  lawful 
issue  before  distribution.  In  this  connection  it  may  be 
remarked  that  the  testator  in  the  will  not  only  directs  that 
the  division  be  made  forthwith,  but  that  payment  also  be 
made  forthwith,  and  then  provides  for  limitation  over,  not 


^      f^TEW.]  FEBRUARY  TERM,  1880.  21 


Miller  v.  Colt. 


<2a&e  of  death  without  lawful  issue  before  payment,  but 
distribution, 
he  defendants  insist  that,  if  the  view  which  I  have  taken 
c>f     the  limitation  is  correct,  still  Morgan  and  Julia  are  enti- 
ty ^^^X   to  BO  much  ot  the  share  of  Thomas  as  at  his  death 
ained  in  the  hands  of  the  surviving  executors  (they  were 
on  S.  Pennington  and  Morgan  G.  Colt),  because  it  was 
i*^    fiact  undistributed.     Reference  in  this  connection  is  made 
^y    "them  to  the  finding  of  the  inquisition  in  the  proceedings 
t>^i:V>re  mentioned,  under  the  act  "  relative  to  habitual  drunk- 
•-^cls,"  that   Thomas  O.  Colt  then  had  no  property  except 
^^'lia»t  he  was  entitled  to  under  the  will  of  his  lather;  that 
^^^  bad  no  immediate  title  to  his  share  of  his  father's  estate, 
l>^oause  it  was  in  the  hands  of  the  executors  for  distribu- 
^^01:1  ;  that  distribution  would  probably  not  be  made  for 
y  years  (the  inquisition  was  taken  in  1863),  and  that  if 
should  die  leaving  issue  before  distribution,  the  issue  was 
^o  "have  the  property,  but  if  he  should  die  without  issue,  the 
Bhare  would  go  to  other  parties.     That  inquisition  is,  of 
^^ourse,  of  no  importance  on  the  question  of  construction. 
It  inay  be  supposed  to  be  of  weight  as  establishing  the  fact 
that  there  had  at  that  time  been  no  distribution.     But  it  is 
^f   110  value  on  that  point.     As  before  stated,  as  early  as 
1868,  five  years  after  the  inquisition  and  about  a  year  before 
tUe  death  of  Thomas  0.  Colt,  the  share  of  Morgan  G.  Colt 
^^'««  ordered  to  be  paid  to  him,  and  one-fourth  of  Mrs.  Fow- 
^^*"*8  share  was  ordered  to  be  paid  to  lier,  and  the  rest  of  her 
^l^are  was  duly  held  in  trust  for  her,  and  the  estate  had  been 
*^ttled.     Thus  distribution  had  been  made.     The  executors, 
mdecd,  held  the  share  of  Thomas,  but,  as  before  stated,  he 
"^'aa  one  of  them  and  his  guardian  was  anotlier. 

I^aius  have  been  taken  on  the  part  of  the  defendants  to 

pi'ove  that,  though  Thomas  0.  Colt  was  an  habitual  drunk- 

Ard  up  to  the  time  of  his  death,  yet  for  about  two-thirds  of 

the  "time  he  was  entirely  competent  to  transact  business,  and 

irotti  this  evidence  the  deduction  is  made  that  he  had  the 

i  ^1?u«ity  to  manage  his  property  even  after  the  inquisition, 


22  CASES  IN  CHANCERY.  [32  1 


Miller  v.  Colt. 


and  that  he  intended  that  his  share  should  remain  und 
tributed.  But  the  obvious  suggestion  presents  itself  that 
such  intention  existed,  it  could  not  alter  the  fact  that  dist 
bution  was  in  fact  made  in  1868  by  the  separation  of  t 
other  shares  from  his.  The  fact  that,  though  he  had  bu 
ness  capacity  to  manage  his  property,  he  did  not  change 
custody,  but  permitted  it  to  remain  in  the  hands  of  t 
executors,  would  in  nowise  affect  his  claim  to  the  ownersh 
of  it  absolutely  and  in  severalty.  As  before  stated,  the  w 
does  not  provide  for  any  limitation  over  in  case  of  dea 
without  lawful  issue  before  payment,  but  only  in  case  < 
death  without  lawful  issue  before  distribution.  Manifest 
the  fact  that  he  left  the  share  in  the  hands  of  the  execute 
could  not  aftect  the  claim  of  his  next  of  kin  or  heirs  at  la 
to  the  property  of  which  it  consisted. 

Again,  it  is  urged  in  behalf  of  the  defendants,  that  tl 
testator,  by  the  term  "distribution,"  meant  not  merely  di\ 
sion,  but  payment  also,  and  that  not  only  had  the  executo 
power,  but  it  was  their  duty,  to  convert  the  property 
which  the  share  was  invested  and  pay  it  over,  and  if  it  w 
not  converted  it  could  not  be  said  to  be  distributed.  Tl 
testator,  as  before  remarked,  in  the  bequest  of  one  of  tl 
shares,  uses  the  term  "hand  over"  as  well  as  "pay,"  and 
another  the  term  used  is  "appropriate."  It  by  no  nieai 
appears  that  he  did  not  contemplate  the  actual  division  ( 
part,  at  least,  of  the  estate  in  the  investments  in  which  1 
would  leave  it.  Indeed,  it  seems  very  probable  that  he  co 
templated  the  retention  of'  those  investments  by  the  resid 
ary  legatees;  for  the  estate  consisted  almost  entirely  of  tl 
stock  of  the  Society  for  Establishing  Useful  Manufacture 
all  of  which,  with  perhaps  a  trifling  exception,  was  own< 
by  him,  and  was  very  valuable  property.  He  nowhe 
directs  conversion.  If  it  was  the  dutv  of  the  executors 
convert,  the  complainant's  rights  in  this  matter  can  not  1 
afl[ected  by  the  neglect  of  the  executors  to  do  their  dut 
And,  further,  the  fact  that  the  share  was  permitted  to  reiua 
in  the  hands  of  the  executors  without  conversion  after  disti 
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but: ion  had  in  fact  been  made,  is  evidence  of  an  intention 
not:,  to  convert  it  but  to  accept  and  retain  it  in  the  securities 
Aiid   property  in  which  it  v^^as  invested. 

rriiomas  O.  Colt,  from  the  time  when  the  inquisition  was 
tout  wii  under  the  act  relative  to  habitual  drunkards,  until  his 
<loaiirt:b,  was  divested  of  all  power  and  control  over  and  legal 
esti».te  in  his  property,  real,  personal  or  in  action,  and  the 
po^v^rer  and  control  over  and  legal  estate  in  that  property 
^-vo  j*c  vested  in  his  guardian  in  trust  for  him,  and  no  con- 
t.ra,C5t  made  by  him  would  have  bound  his  person  or  estate. 
i^H^i^.  p,  325  §  4,.)    He  therefore  had  no  legal  capacity  to  exer- 
ciser   any  discretion  or  take  any  action  in  the  matter  under 
Consideration  from  the  time  of  the  finding  of  the  inquisi- 
tion ,  but  the  power  and  control  of  his  estate  was  vested  in 
^i*   guardian,  Morgan  G.  Colt.     The  latter  must  be  deemed, 
*8  s  tich  guardian,  to  have  waived  conversion.     Indeed,  the 
ana  vrer  states  that  in  1868  the  prospect  was  that  the  stock 
^»    tile  society,  wliich  had  increased  largely  in  value  up  to 
that  time,  would  increase  still  further,  and  that  that  pros- 
P^^t:  continued   up  to  the  death  of  Thomas  O.  Colt;   and 
tha.t:  at  the  latter  period,  and  just  before  that  time,  his  inter- 
^^^    X  n  the  estate  of  his  father,  according  to  all  appearances 
^ncx    t)ie  judgment  of  the  best  business  men,  was  in  as  safe  a 
<^oixciition  as  it  could  be,  and  it  would  have  been  exceedingly 
'^'^'^v*  ise  to  have  disposed  of  the  stock. 

^Xanifestly  the  rights  of  the  complainant  do  not  in 
^"S^'vi'ise  depend  on  the  question  whether  the  share  was 
cor>.  x?erted  or  not.  Williams  on  JEx'rs  122S ;  Hatcliin  v.  Man- 
^^ion,  1  Ves.  jr.  366;  Post  v.  Herbert's  ExW,  12  C.  E.  Gr. 
"^^^^  It  would  be  enough  that  the  legacy  vested  on  the 
^^t:h  of  the  testator,  was  not  defeasible  by  the  death  of 
^^^^^mas  0.  Colt  without  lawful  issue  after  distribution, 
^^cl    \^<Q^  \^Q  ^^^  ^Q^  jj^  till  after  distribution  might  have 

"^^Xi  made.     The  complainant  is  entitled  to  have  an  account 
^  l>rayed. 
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Isaac  Sebrikg 

V. 

Edward  P.  Conkling  and  others. 

A  foreclosure  bill  on  a  first  mortgage  prayed  a  d'ecree  for  deficiency 
against  the  owner  of  the  premises,  who  had  assumed  its  payment,  and, 
also,  the  payment  of  a  second  mortgage  thereon. — Held,  that  the  holder 
of  the  second  mortgage,  who  was  a  party,  could  not,  by  filing  a  cross- 
bill  against  the  owner,  obtain  a  decree  for  deficiency  on  his  own 
mortgage. 

Bill  to  foreclose.     Motion  that  cross-bill  be  dismissed. 

Mr.  J.  W.  Davis,  for  the  motion. 
Mr.  J.  D.  Bartine,  contra. 

The  Chancellor. 

This  is  a  suit  for  foreclosure  and  sale  of  mortgaged 
premises.  The  present  owner  of  the  property  assumed  the 
payment  of  both  the  first  and  second  mortgages.  The  bill, 
which  is  filed  by  the  holder  of  the  first  mortgage,  prays  a 
decree  for  deficiency  against  the  owner.  The  second  mort- 
gagee having  answered,  setting  up  his  mortgage,  filed  a 
cross-bill  against  the  owner  of  the  property  with  a  view  to 
obtaining  a  decree  for  deficiency  in  his  favor  against  the 
latter.     The  owner  of  the  property  moves  to  dismiss  that  bill. 

A  cross-bill  is  a  defence,  and  it  therefore  must  be  confined 
to  the  matters  in  litigation  in  the  original  suit.  It  cannot 
become  the  foundation  of  a  decree  concerning  matters  not 
embraced  in  the  original  suit,  and,  if  it  does,  no  decree  can 
be  made  on  such  matters.  Galatlan  v.  Erwm,  Hopk.  48; 
Dan.  Ch.  Pr.  1549 ;  Griffith  v.  Mei'ritt,  19  N.  F.  529. 

The  liability  of  the  owner  of  the  premises  to  the  second 
mortgagee  for  deficiency,  is  not  a  matter  of  defence  but  a 
distinct  substantive  cause  of  suit.  The  object  of  the  cross- 
bill is  not,  in  any  sense,  to  aid  the  defence,  but  to  obtain  a 
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decree  in  favor  of  one  defendant  against  another,  in  a  matter 
distinct  from  the  subject  matter  of  the  suit. 

The  counsel  of  the  complainant,  in  the  cross-bill,  insists 
that  the  bill  can  be  supported  on  the  ground  that  it  is  neces- 
sary in  order  to  procure  a  complete  determination  of  the 
matters  in  litigation.  Obviously  it  cannot  be  maintained  on 
that  ground.  The  liability  of  the  owner  to  the  complainant 
with  cross-bill  for  deficiency,  is  not  one  of  the  matters  in 
litigation  in  the  original  suit. 

The  cross-bill  will  be  dismissed. 


Elizabeth  Cray 
Abraham  Cray. 

1.  A  bill  filed  to  obtain  a  divorce  a  menaa  ei  thoro,  on  account  of  the 
refusal  of  the  husband  to  maintain  the  wife,  though  it  presented  no 
ground  of  divorce  was,  nevertheless,  sustained,  under  the  statute  (JUv, 
p.  SIS  i  j80),  as  a  bill  for  support. 

2.  A  denial  of  a  marriage  de  jure,  because  complainant  had  another 
husband  living  when  she  married  defendant,  accompanied  with  an 
admission  of  a  marriage  de  facto,  presents  a  proper  case  for  allowing 
alimony  pendente  Hie.  But  such  alimony  was  refused  where  the  defend- 
ant  swore,  and  his  oath  was  not  overcome,  that  he  left  complainant 
with  her  consent  and  at  her  request,  and  he  otherwise  met  the  allega- 
tions of  the  bill  with  his  answer  and  affidavits. 


Bill  for  divorce  &c.     On  application  for  alimony  pendente 
We  and  counsel  fee.     On  bill  and  answer  and  affidavits. 


KoTB. — Whether  a  court  will  grant  alimony  in  a  suit  for  divorce,  on 
the  ground  that  the  defendant  h/is  a  former  husband  or  wife  living, 
■eenui  to  be  questioned  in  some  cases.  The  objection  is  founded  on 
the  reason  that  alimony  depends  on  marriage,  and  if  there  never  has 
been  a  marriage  there  cannot  be  alimony.  Thus,  there  can  be  no 
'ipfiginal  proceeding  for  alimony  after  a  divorce  ( Wilde  v.  Wilde,  36  Iowa 
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Mr.  C.  H.  SkillmaUj  for  complainant. 

Mr.  L.  H.  Sergeant  and  Mr.  J.  N.  Voorliees,  for  defendant. 

The  Chancellor. 

The  bill  prays  a  divorce  a  mensa  et  thoro,  and  that  the 
wife  may  have  a  separate  maintenance.  It  prays  other 
relief,  also,  and  contains  the  general  prayer.  It  is  based  on 
the  allegation  that  the  husband,  in  July,  1878,  left  his  house 
in  Lambertville,  in  which  he  and  his  wife  were  liviui? 
together,  and  went  to  live  elsewhere  in  the  town,  and  has 
ever  since  continued  to  live  separate  from  her,  and  has  ever 
since  refused  to  provide  her  with  money  for  clothing  and 
other  things  necessary  to  her  comfort.  The  answer  alleges 
that  the  defendant  has,  since  the  separation  (which,  it  states, 
was  with  the  consent  of  the  complainant),  ascertained  that 
the  complainant  had  a  lawful  husband  living  when  she 
married  the  defendant,  and  that  therefore  she  is  not  the 
defendant's  lawful  wife,  and  it  denies  the  allegations  of  the 


319;  Petersine  v.  ThomaSy  28  Ohio  St.  596;  Bowman  v.  Wort hinff ton,  24  Ark, 
5S2 ;  Galland  v.  Gallandj  38  Cal.  265)  ;  and  where  a  divorce  ol)tained  in 
Kentucky  allowed  alimony,  it  was  held  that  the  wife  could  not  after- 
wards go  into  a  court  of  Indiana  for  more,  although  her  former  hus- 
band owned  lands  there,  and  her  allowance  was  inadequate  (FUhcli  v. 
rtshcli,  1  Black/.  360;  2  Bisk.  Mar.  &  Div.  i  510)-,  so,  where  both 
parties  are  non-residents  [Keerl  v.  Keerlj  SJ^  Md.  21).  See  Brinkley  v. 
Bnnkley,  50  N.  Y.  184;  Cox  v.  Cox,  20  Ohio  jSt.  439. 

In  North  Carolina,  it  seems,  it  is  not  necessary  to  decide,  as  in  Eng- 
land, the  question  of  marriage  or  no  marriage,  before  passing  on  the 
right  to  alimony  pendente  lite.  Schonwald  v.  Schonwald,  Phil.  Eq.  215; 
and  see  Little  v.  Little,  63  N.  C.  22. 

Bishop  (  Vol.  II,  i  402  Jcc),  says  its  allowance  depends  upon  the  fact 
of  marriage  being  either  admitted  or  proved,  although  such  marriage 
need  not  be  valid,  and  cites  Bird  v.  Bird,  1  Lee  209 ;  Miles  v.  Chilton,  1 
Robertson  684;  North  v.  Xorth,  1  Barb.  Ch.  24I ;  although  the  marriage 
is  alleged  to  have  been  brought  about  by  the  fraud  of  the  pretended 
wife,  the  husband  being  a  lunatic.  Portsmouth  v.  Portsmouth,  3  Addams 
63;  Contra,  Roseberry  v.  Rosebern/,  17  Ga.  139 ;  but  see  Frith  v.  Frith, 
18  Ga.  273.     See,  also,  Rawdon  v.  Rawdon,  28  Ala.  565. 

Where  a  marriage  was  denied,  but  cohabitation  admitted,  alimony 
was  allowed  (Smith  v.  Smith,  1  Edw.  Ch.  255) :  but  not  where  the  cohab- 
itation was  also  denied  (  Vreeland  v.  Vreelahd,  3  C.  E.  Gr.  4'^) ;  or  where 
the  marriage  waa  denied  and  the  oohabitatioa  meretricious  (York 
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bill  charging  tnUcotiduct  on  bim.  It  alleges  that  the  com- 
plainant was,  by  the  separation,  left  in  ful!  possession  of  the 
homestead,  with  all  its  furniture,  and  that,  with  the  family 
there,  ehe  has  been  ever  since  well  and  am{ily  supplied  with 
provieioiie  &c.,  in  the  same  manner  as  before  the  separation ; 
and  that  tlie  complainant  has  and  has  had  the  benetit  of  the 
defendant's  credit  for  tbe  purchase  of  such  things  as  ehe 
might  or  may  need  beyond  what  is  supplied  for  the  family. 
It  alleges,  also,  that  she  has  been  aud  is  permitted  to  take 
the  money  for  tlie  milk,  butter  and  eggs  which  are  produced 
on  the  property,  and  to  apply  it  to  such  purposes  as  she 
may  see  tit,  and  that  the  money  so  received  by  lier  amounts 
to  at  least  fifteen  dollars  a  month. 

The  bill  cannot  be  sustained  as  a  bill  for  divorce.  It 
status  no  cause  of  divorce.  But  it  may  be  sustained  as  a 
hill  for  support  under  the  20th  section  of  the  divorce  act. 
It  alleges  tliat  the  defeudant,  without  justifiable  cause,  has 
abandoned  hia  wife  and  refuses  to  support  her  adequately. 
The  d(.-fendant,  while  he  deuius  tliat  there  was  a  marriage 

V.  rari,  3i  Ionia  530;  IIumphTegM  v.  Ilumphrcyt,  49  How.  iV.  I4O;  Apple. 
Ion  V.  Warner,  51  JIarb.  270)  ;  or  where  the  marriage  wus  admitted  but 
never  consum mated,  because  the  wife  Juetiy  tiuiipeoled  her  husband 
had  a  former  wife  living  {lla/iton  v.  IloUton,  S3  Ala.  ~77). 

Ib  BaHlell  V,  Barlieil,  Clarke  Ch.  4GO,  in  a  suit  by  a  wife  for  dirorce, 
on  account  of  the  alle^ipd  impotence  of  her  husband,  alimony  waa 
refused  [but  notice  that  there  was  an  agreement  in  this  ca-se  as  to  the 
wife's  father  supporting  her] ;  and  see  Smith  v.  Morchtad,  6  Jones  Eq.360, 

In  BroikU'i  Y.  Jiniikkg,  50  iV.  Y.  ISI/,  where  the  evidence  as  to  a 
formal  marriaae  was  evenly  balanced,  but  that  of  a  lawful  oohabitution 
preponderated  on  tbe  wife's  side,  she  was  allowed  uiimony.  Also, 
Her/orth  v.  Herfortk,  S  Abb.  Pr.  [N.  &.)  4S3 ;  Porcell  v.  Parccll,  4  Ben.  & 
ii.  507  ;  FuUcr  v.  Fuller,  17  Gil.  005. 

In  Ananyiiioia,  15  Abb,  Pr,  (N.  iV.)  S07,  a  husband  obtained  a  divorce 
on  tbe  ground  of  a  prior  marriage,  and  married  again.  His  former 
wife  then  applied  to  open  the  decree  of  divorce  on  the  ground  of 
fraud. — flelil,  that  tbe  second  wife  was  entitled  to  counsel  fees,  but  not 
to  alimony. 

In  a  suit  by  a  husband  against  his  wife,  to  have  their  marriage  declared 
Toid,  by  reason  of  her  former  marriage,  on  a  decision  in  favor  of  the 
wife,  the  court  may  award  her  extra  expenses  and  counsel  fees  [Orijfiti 
V.  Orijin,  47  N.  Y.  lS]t\ ;  and  also  alimony,  where  a  wife's  petition, 
because  her  hniband  hod  a  former  wife  living,  is  established  ( i'anvaUey 
T.  Vanvalteg,  19  Ohio  St.  BS8) ;  Me  ZnU  v.  Zule,  Sax.  100.~Rkb. 
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dejure  between  him  and  the  complainant,  admits  that  there 
was  one  de  facto.  That  would  be  sufficient  ground  on  which 
to  base  an  order  for  alimony  pendente  Ute^  if  a  proper  case 
otherwise  were  presented.  Vroom  v.  Marshy  2  Slew,  15.  In 
these  cases  the  court  acts  with  great  care  in  passing  upon 
such  applications  as  this.  Glasser  v.  GlasseVy  1  Stew,  22, 
The  defendant,  while  he  admits  that  he  left  the  complain 
ant,  alleges  and  swears  that  he  did  so  with  her  full  consent 
and  in  accordance  with  her  express  wish ;  and  the  case  made 
by  the  bill  is  otherwise  completely  met  by  the  answer  and 
the  affidavits  on  the  part  of  the  defendant.  The  motion 
will  be  denied. 


John  H.  Ramsey  and  others 

V. 

Rachel  Smith. 


To  reform  a  deed  on  the  ground  of  mistake,  it  must  be  shown  con- 
clusively that  such  mistake  was  mutual.  Where  the  bill  does  not 
allege,  nor  the  accompanying  affidavits  state,  that  the  mistake  was 
mutual,  and  the  answer  denies  it,  the  deed  cannot  be  rectified. 


Bill  for  relief.  On  motion  to  dissolve  injunction,  on  bill 
and  answer  and  affidavits  thereto  respectively  annexed. 

Mr.  J.  G.  Ship)n((ti  and  Mr.  J.  N.  Voorliees,  for  the  motion. 

Mr.  John  T.  Blrd^  contra. 

The  Chancellor. 

The  bill  alleges  that,  in  March,  1866,  differences  had 
arisen  between  the  defendant  and  her  husband,  James  J. 
Smith,  in  regard  to  their  respective  properties,  and  that,  by 
an  agreement  then  made  between  them,  they,  in  considera- 
tion of  a  release  by  the  wife  of  all  interest  in  the  property 
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of  the  husband,  as  well  after  his  death  as  in  his  life-time, 
conveyed  to  the  complainants,  John  H.  Ramsey  (her  brother) 
and  Peter  Voorhees  (her  son-in-law),  as  trustees,  all  her 
property  in  trust,  as  therein  declared,  for  the  sole  and  sepa- 
rate use  of  the  wife,  and  to  be  at  her  sole  and  separate 
disposal.  It  further  states,  that  at  the  same  time  the  com- 
plainants, to  indemnify  the  husband  and  his  estate  from  all 
claims  and  demands  of  dower,  or  distributive  share  in  or  to 
the  real  or  personal  estate  of  the  husband  after  his  death, 
gave  to  him  their  bond  in  the  penalty  of  $3,000 ;  that  it  was 
agreed  between  the  parties  that,  in  order  to  secure  the 
complainants  against  loss  by  reason  of  such  indemnity,  the 
principal  of  the  estate  of  the  wife  should  be  left  in  their 
hands  until  her  death,  if  she  should  predecease  her  husband, 
or  until  it  should  appear,  in  case  she  should  survive  him, 
that  she  had  relinquished  all  claim  of  dower  or  distributive 
share  in  or  to  his  estate;  that  her  property  was  accordingl}' 
delivered  over  to  the  complainants,  and  that  the  principal 
thereof  has  been  retained  by  them  ever  since ;  that  ?2,000 
of  the  principal  was  borrowed  by  the  complainant  Ramsey, 
with  her  consent,  upon  his  promissory  note  given  to  his 
co-trustee  Voorhees,  payable  to  the  order  of  the  latter,  which 
note  was  held  by  Voorhees  accordingly  up  to  17th  of  Feb- 
ruary, 1879,  when  the  defendant,  through  her  attorney, 
demanded  it  of  him  with  a  view  of  collecting  it;  that  he 
refused  to  deliver  it  up,  and,  on  the  same  day  on  which  the 
demand  was  made  (but  without  the  knowledge  or  consent 
of  the  defendant),  took  in  substitution  therefor  a  bond  from 
Ramsey,  payable  to  himself  as  trustee  of  the  defendant,  of 
the  same  amount,  secured  by  a  mortgage  upon  sufiBcient  real 
estate,  and  delivered  up  the  note  to  him,  and  that  on  the 
refusal  of  Voorhees  to  deliver  up  the  note,  on  the  demand 
of  her  attorney,  the  defendant,  on  or  about  the  21st  of  Feb- 
ruary,  1879,  began  an  action  of  trover  against  Voorhees,  in 
•the  Hunterdon  circuit  court,  to  recover  damages  in  the 
-premises.  The  bill  alleges  that  the  provision  for  leaving 
>flie  principal  of  the  estate  of  the  defendant  to  remain  in  the 
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hands  of  the  complainants  for  their  indemnity,  was  omitted 
from  the  deed  by  mistake,  and  it  prays  that  the  deed  may 
be  reformed  in  that  respect  by  the  insertion  of  apt  words 
for  the  purpose,  and  that  the  defendant  may  be  restrained 
from  prosecuting  the  action  at  law.  On  the  filing  of  the 
bill,  an  injunction  was  granted.  The  defendant  has  answered 
the  bill,  and  now  moves  to  dissolve  the  injunction.  The 
equity  of  the  bill  is  based  on  an  alleged  agreement  on  the 
part  of  Mrs.  Smith  to  leave  the  principal  of  her  property  in 
the  hands  of  the  trustees  for  their  indemnity  against  liability 
under  their  bond  to  her  husband,  in  consideration  of  which 
agreement  the  trustees  gave  the  bond,  and  without  which 
they  say  they  would  not  have  given  it. 

The  bill  prays  that  the  deed  from  Mrs.  Smith  and  her 
husband  to  the  trustees  may  be  rectified  by  the  insertion 
therein  of  such  a  provision.  The  claim  to  that  relief  is 
based  on  the  allegation  that  the  provision  was  omitted  from 
the  deed  by  mistake.  The  bill  does  not  state  that  the  omis- 
sion was  by  the  mutual  mistake  of  the  parties,  but  that  such 
was  the  understanding,  and  that  it  was  communicated  to 
the  lawyer  by  whom  the  deed  was  drawn,  who,  through 
mistake,  omitted  it.  The  affidavit  annexed  to  the  bill  is  to 
the  same  eftect.  Unless  the  omission  was  by  mutual  mistake 
the  deed  will  not  be  reformed  by  inserting  the  provision. 
The  defendant  swears  that  there  was  no  such  understanding 
or  agreement,  and  that  there  was  no  mistake;  that  the  deed 
was,  when  it  was  executed,  regarded  by  the  parties  as  so 
exactly  expressing  their  intention  that  a  conveyance  of  the 
property  from  the  trustees  to  Mrs.  Smith,  which  had  been 
prepared  by  the  lawyer  to  be  executed  simultaneously  with 
the  deed,  was  not  executed  because  it  was  deemed  unneces- 
sary. The  complainants,  it  is  true,  in  their  affidavit  annexed 
to  the  bill,  swear  to  the  existence  of  the  agreement,  and  that 
the  provision  embodying  it  was  omitted  by  mistake  from  the 
deed;  but,  as  before  mentioned,  they  do  not  swear  that  the 
omission  was  through  mutual  mistake.  It  is  worthy  of 
remark  that  their  bill  is  not  fortified  by  the  affidavit  of  the 
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lawyer  who  drew  the  deed.  His  affidavit,  however,  to  the 
contrary,  denying  that  there  was  any  euch  agreement,  and, 
of  rourse,  that  there  was  any  mistake,  ia  appended  to  the 
aoewer.  He  resides  and  practices  his  profession  in  the 
county  of  Hunterdon,  the  same. county  in  which  the  com- 
jilainanta  reside.  His  affidavit,  attached  to  the  answer,  can 
not  he  considered  on  this  motion,  the  hill  being  verified  by 
the  affidavit  of  the  coni[ilainants  alone.  Merwin  v.  Smith,  1 
Gr.  Ch.  ISS;  Garisa  v.  Gariss,  £?  £««.  S30;  Mulock  v. 
Hulock,  11  a  E.  Gr.  461. 

The  absence  of  his  affidavit  in  verification  of  the  bill  is, 
however,  noteworthy.  On  the  affidavits  of  the  parties,  and 
the  statements  in  their  respective  pleadings,  the  case  stands 
thus:  The  existence  of  the  agreement  is  affirmed  by  the 
complainants  and  as  positively  denied  by  the  defendants; 
neither  the  bill  nor  the  affidavit  atUiched  to  it  states  that 
the  alleged  mistake  was  mutual;  the  delijndant  denies 
that  there  was  any  niistalie.  One  who  seeks  to  rectify  an 
inBtrnment  on  the  ground  of  mistake  must  be  able  to  prove 
not  only  that  there  has  been  a  mistake,  but  must  be  able  to 
nhow  exactly  tlie  form  to  which  the  deed  ought  to  be  brought 
in  order  that  it  can  be  set  right  according  to  what  was 
really  intended  by  the  parties,  and  must  be  able  to  establish, 
in  the  clearest  and  most  satisfactory  manner,  that  the 
alleged  intention  of  the  parties  to  which  he  desires  tci  make 
it  conformable,  continued  concurrently  in  the  minds  of  all 
jiartics  down  to  the  time  of  its  execution.  Kei-r  on  F.  ^  M. 
{Am.  ed.)  4^1. 

It  is  not  enough  to  show  that  the  alleged  omission  was 
contrary  to  the  intention  of  the  complainantw ;  it  must  also 
be  shown  incontrovertibly  that  it  was  contrary  to  the  inten- 
tion of  both  parties.  TkompsonvUle  Si'olr.  Manufacturing 
Co.  V.  Osgood,  )i6  Conn.  16 ;  Nemus  v.  Diinlap,  S3  N.  ¥, 
676;  Kerr  on  F.  ^  M.  {Am.  &{-.)  4.09. 

On  the  ease,  then,  as  made  by  the  bill,  no  decree  of  recti- 
fication would  be  made,  because  it  is  not  averred  that  the 
alleged  mistake  was  mutual.     But  the  complaioante  insist 
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XiiitZ  \t.fz  T^\\*:i  ^'j^zijt  hj  the  bill  ought  to  be  srranted  on  1 
groaL'i  of  the  friiJit'cLce  of  the  agree Di«:DC  itwrli,  irrespect 
of  the  praver  ror  reformation.  It  id  enoagb  to  say  on  t 
yitJ.  tr*at  the  exiatence  of  the  agreement  is  p»ositively  deni 
rr.  rr.e  '\h:KU'\s%xA,ikxA  the  deed  man  be  presumed  to  conn 
the  hTX',fH  agreeEbent  and  understanding  of  the  parties. 
The  irijunction  will  be  diseolved.  with  costs. 


JOSATBAS  DOUGHTT 

r. 
AlflXDA  M.  DoroHTT. 


Tb«  ^rrid^noe  of  a  hcubaod  in  a  divorce  suit  is  not  oompeten 
proT«  biA  wife*ft  fuiultery,  oor  to  prove  her  haodwritiDg  on  an  in 
itf.ltUtfi  letter  to  ber  alleged  paramour;  nor  are  statementa  of  a 
paramour,  ma/le  in  defendant's  absence,  competent. 


Bill   for  divorce.      On  final  hearing  on  pleadings   x 

proofii. 

Mr.  S,  II,  Greyj  for  complainant. 
Mr.  I).  J.  Pancoastj  for  defendant 

Tub  Cuancellob. 

TIk;  bill  IB  for  a  divorce  a  vinculo.  It  charges  adalt€ 
conimitUMl  on  different  days  in  October  and  Koveml 
1877,  and  at  divers  other  times  with  certain  persons 
rhilad(:li)hia;  and  in  this  state  with  divers  persons  wh 
nuincH  ure  unknown  to  the  complainant;  and  particula 
on  tlie  9th  of  February,  1878,  at  Atlantic  City,  with  Hei 
Furman. 

The  defendant  answered  the  bill.  The  answer  der 
the  charges,  and  alleges  that  in  March,  1878,  the  comph 
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ant.  deserted  the  defendant  and  his  children,  and  left  them 
wit^hout  support.  It  also  charges  the  complainant  with 
adultery.  The  defendant  has  ofiered  no  proof,  but  Bhe 
inaiats  that  the  proof  presented  by  the  complainant  is  not 
au'fficient  to  entitle  him  to  a  divorce. 

The  parties  were  married  in  Philadelphia,  in  1861.  They 
lived  in  Atlantic  City  in  1877  and  1878,  and  the  complainant 
hus  resided  there  ever  since.  He  kept  a  hotel  there.  Henrj' 
I'^urman  was  bar-keeper  for  him  in  it  in  the  summer  of  1877. 
i»>  "the  spring  of  1878,  Furman,  who  was  not  then  employed 
">"  the  complainant,  but  was  living  elsewhere,  paid  a  visit  to 
*l»e  hotel  during  the  temporary  absence  of  the  complainant 
'I'orD  home.  The  latter  appears  to  have  returned  uncx- 
Peotedly  while  he  was  there,  and  a  scene  of  violence  occurred, 
'"  ^vhicll  Furman  was,  early  in  the  morning,  driven  by  the 
*^^tiplainant  from  the  complainant's  house  (where  he  had 
I'^seed  the  night),  clothed  in  his  night-dress,  and  sought 
I'i'otection  and  shelter  in  the  town,  stating  in  the  hotel  and 
"^  the  town,  that  the  complainant  had  caught  him  in  bed 
^^'*tli  his  wife.  At  the  same  time  the  defendant  was  beaten 
^y   the  complainant,  because,  according  to  her  statement,  he 

**U  nd  her  in  the  room  of  a  man  who  was  in  bed,  where  she 

®^i«:l  she  had  gone  to  put  out  a  light  which  she  saw  burning 

there.     She  said  tliat  the  man  left  his  clothes.     Oliarles  II. 

'^^^Hn,  one  of  the  complainant's  witnesses  (he  was  his  bar- 

"^*ipcr  at  the  time),  swears  that  he  slept  in  a  room  on  the 

**l»e  hall  on  which  the  room  in  which  Furman  slept  was, 
'*'i  that,  as  he  came  down  in  the  morning,  he  passed  the 
^'Oom  of  the  latter,  and  saw  a  light  burning  in  it.     This  was 
^*fore  the  fracas  occurred. 

t'rom  the  testimony  of  Caroline  Leeds,  one  of  the  defund- 
***t*8  intimate  triends,  who  was  called  by  the  compliiinant, 
***it  who  appears  to  have  been  a  somewhat  unwilling  witness, 
'•■*ere  seems  to  be  no  reason  to  doubt  that  tlie  transaction  to 

^hich  the  defendant  referred  was  that  in  which  Furman  was 
^*^veQ  from  the  house,  and  that  her  husband  inflicted  violence 
**•!  iter  because  he  found  her  with  Furman  in  the  room  in 
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which  the  latter  slept.  But  in  what  Bitnation  he  foand  them 
does  not  appear  bj  any  competent  evidence.  That  an 
improper  (and  perhaps  criminal)  intimacy  existed  between 
her  and  Farman  at  the  time,  is  evidenced  by  the  fact  that  he 
wrote  letters  of  a  highly  improj^er  character  to  her  in  Janu- 
ary, 1878,  from  Trenton,  where  he  was  employed,  addressing 
them  to  her  by  a  false  name,  at  her  request.  Sonoe  of  thef^ 
letters  were  intercepted.  They  were  called  for  and  obtained 
at  the  jx)8t-oflBce  in  Atlantic  City  by  the  complainant.  It 
does  not  appear  that  the  defendant  received  any  of  those 
which  are  produced.  She  called  at  the  post-office  for  letters 
E^Idressed  to  that  name,  however,  and  falsely  stated  that  they 
were  intended  for  a  servant  in  the  hotel.  And  she  received 
one  or  more  letters  so  addressed.  Furman,  who  was  sworn 
for  the  cc»*  .plainant,  refused  to  answer  whether  he  had  had 
criminal  intercourse  with  the  defendant,  basing  his  refusal 
on  the  ground  that  his  answer  would  criminate  him,  and 
adding  an  expression  of  his  determination  not  to  furnish 
evidence  against  her  in  that  respect.  His  replies,  however, 
had  no  reference  to  tlie  transaction  at  the  hotel.  He  was 
not  inquired  of  as  to  that  occasion.  I  do  not  find  in  the  case 
the  evidence  on  which  I  ought  to  base  a  decree  of  divorce. 
The  ntJcesHjiry  amount  of  legal  proof  is  not  produced.  With 
the  huHbaiicrs  testimony,  if  that  were  competent,  it  would 
be  otherwise.  But  it  is  not  competent  on  the  subject  of  the 
adultery  or  to  prove  the  letter  which  he  swears  is  in  the 
handwriting  of  the  defendant.  It  is  competent  to  prove 
nothing  but  the  marriage.     Reo.p.  378  §  5;  Marsh  v.  Marshy 

The  Htalenionts  of  the  alleged  paramour  are  not  competent 
evid(!nce  against  the  defendant.  They  were  not  made  in 
her  pfesence.  His  letters  to  her,  while  under  the  circum- 
stances they  show  a  highly  improper  intimacy,  do  not  prove 
adultery.  No  letter  of  hers  to  him  is  properly  in  evidence. 
The  letter  before  referred  to,  and  which  the  complainant 
swears  is  in  her  handwriting,  is  not  proved  by  Furman  or 
any  one  else  except  the  complainant.     Furman  says  he 
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"gaesaea"  he  did  not  receive  it,  but  that  it  was  intercepted 
before  it  reached  him.  He  does  not  testify  by  whom  it  wbb 
written  or  from  whom  it  came.  Leaving  the  hueband'e 
testimony  on  the  subject  of  the  adultery,  and  as  to  all  things 
else  except  the  marriage,  out  of  consideration,  there  is  no 
legal  evidence  that  the  defendant  was  in  Furman's  room  for 
any  improper  purpose,  and  there  is  no  sufiicieDt  evidence 
against  her. 

The  bill  will  be  dismissed,  with  costs. 


Sallt  a.  Bdnees,  surviving  executrix''i"B., 

V. 

John  J.  Andebsou  and  others. 

1,  A  mortgage  of  lands  in  TSew  Jersey,  drawn  in  New  York,  to 
executors,  "  tbeir  successors  and  assigns,"  contiuniiig  the  usual  clauie 
conveying  all  the  mortgagor's  estate,  right,  title,  interest  &,c.  in  the 
premises,  and  recorded  in  full,  is  notice  to  a  subsequent  mortgagee  and 
judgment  creditor  of  the  mistake  and  that  such  mortgage  was  intended 
to  conTey  the  fee. 

2.  An  answer  by  a  grantee  of  the  mortgagor,  that  he  is  nou  informed 
and  believes  it  to  be  true  that  the  mortgagees  agreed  with  the  mort- 
gagor, at  the  time  such  grantee's  deed  was  given,  to  release  the  prem- 
ises from  the  lien  of  tbeir  mortgage,  without  any  proof  of  such 
agreement,  is  not  available  as  a  defence  to  the  foreclosure  of  such 
mortgage,  although  no  replication  having  been  filed  to  such  answer  it 
must  be  token  to  be  true. 

Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofe. 

Mt.  R.  J.  Mapper,  for  complainant. 

Mr.  Geo,  H.  Coffey,  for  the  answering  defendants. 
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The  Chancellor. 

The  bill  is  filed  to  rectify  and  foreclose  a  mortgage  for 
$10,000  and  interest,  given  July  Ist,  1865,  by  John  J. 
Anderson  and  his  wife  to  the  complainant  and  another  per- 
son, now  dead,  as  executors  of  Thomas  G.  Bunker,  deceased, 
on  land  in  Bergen  county.  It  was  recorded  in  full  on  the 
11th  of  August  in  that  year.  Anderson  and  his  wife  gave 
to  Leverett  II.  Sage  a  mortgage  on  the  same  property  for 
$5,000  and  interest,  in  October,  1865.  Sage  assigned  this 
mortgage  to  Benjamin  B.  Sherman,  in  1873.  William  S. 
Banta  recovered  a  judgment  against  Anderson,  in  the  Ber- 
gen circuit  court,  on  the  24th  of  June,  1878,  for  $1,531.56. 
The  Philadelphia -and  Reading  Coal  and  Iron  Company 
recovered  a  judgment,  in  the  supreme  court  of  this  state, 
against  Anderson,  on  the  29th  of  April,  1878,  for  $1,541.17. 
Anderson  and  his  wife  conveyed  part  of  the  mortgaged 
premises  to  Henry  Stutzer,  in  May,  1873.  Sherman,  Banta 
and  Stutzer  have  answered.  The  last  sets  up  an  agree- 
ment on  the  part  of  the  mortgagees,  made  with  him  when 
he  took  his  conveyance,  to  release  his  property  from  the 
complainant's  mortgage.  No  replication  has  been  filed  to 
his  answer,  and  as  to  him  the  cause  was  set  down  on  bill 
and  answer.  The  contest  is  between  the  complainant  and 
Sherman  and  Banta,  and  the  question  is,  wlietlier  Sherman 
and  Banta  are  chargeable  with  notice  of  the  complainant's 
mortgage.  As  before  stated,  that  mortgage  was  recorded 
in  full.  It  was  drawn  bv  a  New  York  lawver,.and  the  word 
•'  heirs  "  was  erased  from  the  blank  on  which  it  was  written, 
and  the  word  "  successors  "  substituted  tlierefor.  It,  indeed, 
conveys  only  a  life  estate,  but  the  record  was  notice  that  the 
parties  to  the  mortgage  intended  to  convey  a  fee;  for  after 
the  description  of  the  land  are  these  words : 

"Together  with  all  and  singular  the  tenements,  hereditaments  and 
appurtenances  thereunto  belonging  or  in  anywise  appertaining,  and 
the  reversion  and  reversions,  remainder  and  remainders,  rents,  issues 
and  profits  thereof;  and  also  all  the  estate,  right,  title,  interest,  dower 
and  right  of  dower,  property,  possession,  claim  and  demand  whatso- 
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ever,  as  well  in  law  as  in  equity,  of  the  said  parties  of  the  first  part,  of, 
in  and  to  the  same  and  every  part  and  parcel  thereof,  with  the  appur- 
tenances. To  have  and  to  hold  all  and  singular  the  above  granted  and 
described  premises,  with  the  appurtenances,  unto  the  said  parties  of 
the  second  part,  their  successors  and  assigns  forever.'* 

There  is  in  this  language  clear  evidence  of  an  intention 
to  mortgage  the  fee  of  the  land — clear  evidence  of  an  inten- 
tion to  convey  all  the  estate  of  the  mortgagors,  both  at  law 
and  in  equity,  to  be  held  by  the  mortgagees  and  their  suc- 
cessors and  assigns  forever.  This  language  was,  indeed, 
found  in  the  mortgage  which  the  court  refused  to  reform  as 
against  a  judgment  creditor,  in  Wheeler  v.  Kirtkmd,  8  C.  E, 
Gr.  IS;  S.  C.  on  appeal^  9  C.  E.  Gr,  532.  But  the  opinion 
of  the  court  of  last  resort  in  the  subsequent  case  of  Gale  v. 
Morris^  3  Steio,  285^  on  the  subject  of  notice  deprives  that 
fact  of  all  importance.  It  may  be  remarked  that  in  Wilson 
v.  King^  12  C.  E.  Gr.  374j  a  case  in  which  rectification  was 
denied,  the  mortgage  was  given  to  the  mortgagee  in  her 
individual  capacity,  and  not,  as  in  this  case,  to  executors  and 
their  successors  forever.  Sage  appears  to  have  had  actual 
notice  of  the  existence  of  the  complainant's  mortgage.  Mr. 
Anderson  swears  that  Sage,  when  he  took  his  mortgage, 
knew  that  he  (Anderson)  had  given  the  complainant's  mort- 
gage, and  Sage,  who  was  sworn  in  the  cause,  does  not  deny 
it;  and  he  does  not  say  that  he  supposed  that  the  complain- 
ant's mortgage  was  intended  as  an  encumbrance  upon  a  life 
estate  merely;  and  not  on  the  fee.  He,  as  surety  for  Ander- 
son, joined  him  in  the  bond  which  the  complainant's  mort- 
gage was  given  to  secure.  The  mortgagors  intended  to  give, 
and  the  mortgagees  expected  to  receive,  a  mortgage  of  the  fee, 
and  the  lawyer  by  whom  the  instrument  was  drawn  sup- 
posed that  the  mortgage  conveyed  a  fee.  The  second  mort- 
gagee and  the  judgment  creditors  and  Stutzer  must,  under 
the  circumstances,  be  held  to  have  had  notice  of  the  mistake 
in  the  complainant's  mortgage. 

As  to  Stutzer,  though  his  answer  must  be  taken  as  true, 
it  does  not  allege  that  the  complainant  agreed  to  release  the 
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land  conveyed  to  him  from  her  mortgage,  but  states  that  he 
is  now  informed  by  Anderson,  and  that  he  believes  it  to  be 
true,  that  the  complainant  agreed  (with  Anderson)  to  release 
that  land  from  the  mortgage.  It  appears  from  the  answer 
that  he  did  not  know  of  the  existence  of  the  complainant's 
mortgage  until  shortly  before  the  filing  of  his  answer,  which 
was  more  than  five  years  and  a  half  after  he  received  his 
deed.  Anderson,  when  he  sold  the  property  to  him,  told  him 
it  was  free  from  encumbrance,  and  he  paid  Anderson  a  full 
price  for  it.  There  is  no  evidence  in  the  cause  on  the  subject 
of  this  defence  set  up  by  Stutzer,  and  it  is  not  so  set  up  iu 
his  answer  as  to  be  available  to  him  without  proof. 
There  will  be  a  decree  in  accordance  with  these  views. 


Ebenezer  L.  Ferry 

V. 

Madeline  Meoeert  and  others. 

A  mortgage  was  given  by  M.  to  A.  and  F.,  partners,  to  secure  them 
for  goods  sold  and  to  be  sold  by  tbem  to  M.  After  a  dissolution  of  the 
firm,  the  mortgage  was  by  delivery  assigned  to  F.,  as  part  of  his  share 
of  the  assets,  and  by  an  agreement  then  made  between  M.,  A.  and  F., 
such  mortgage  was  also  to  secure  F.  for  any  goods  thereafter  sold  to 
M.  M.  died,  leaving  all  his  property  to  his  wife,  who  was  also  made 
executrix,  and  proved  the  will.  On  foreclosure  by  F.,  M.*s  wife  was 
made  a  party  defendant  as  devisee^  but  not  as  executrix^  and  by  her 
answer  admitted  that  the  mortgage  was  given  to  secure  the  firm  of  A. 
and  F.,  and  F.  individually,  for  goods  sold ;  and  that  after  the  dissolu- 
tion of  the  firm  M.  dealt  with  F.  on  the  security  of  the  mortgage,  and 
that  there  is  a  large  amount  due  on  the  mortgage ;  and  there  was  proof 
of  admissions  by  M. — Held,  that  F.  could  recover  on  the  mortgage  the 
sums  due  the  firm  of  A.  and  F.,  and  also  his  individual  claims  against 
M.,  their  amount  and  also  the  fact  that  the  mortgage  was  intended  to 
secure  them  being  proved  by  M.*s  admissions. 


Bill  to  foreclose.     On  final  hearing  on  pleadings  and 
prqofe. 
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Mr.  J.  W.  Scudder,  for  complaiimnt. 

Mr.  C.  L.  Corbin,  for  defendaotB,  Americaa  Tmet  Co. 
and  Cliarlea  Mull«r. 

The  Chancellor. 

Oq  or  about  November  lOtU,  1863,  Adolph  Meckert  and 
liJB  wife  gave  to  William  H.  Akin  aod  Ebenezer  L.  Ferry, 
tlien  constituting  the  bosinesa  firm  of  Akin  and  Ferry,  their 
mortgage  of  that  date  on  certain  land  in  Hudson  county, 
tlien  owned  by  Meckert,  to  secure  the  payment  of  his  bond 
of  that  date,  then  given  by  bim  to  Akin  and  Ferry,  in  the 
jieualty  of  ?40,000,  and  conditioned  for  the  payment  of 
$20,000  in  one  year,  with  interest.  The  bond  and  mortgage 
%vere  in  fact  given  as  security  to  Akin  and  Ferry  for  money 
■vvhich  Meckert  then  owed  tliera  for  goods  sold  and  deliv- 
ered by  them  to  him,  and  as  security  for  the  price  of  goods 
■\vhifh  it  was  contemplated  that  they  would  sell  to  him,  and 
sidvancee  of  money  which  they  might  make  to  him.  Akin 
s\ml  Ferry  dissolved  partnership  on  or  about  the  Ist  of  May, 
1871,  and,  according  to  the  bill,  the  debt  (J10,000)  tlieu 
secured  to  the  firm  by  the  mortgage,  was  assigned  to  Ferry 
■on  account  of  his  share  of  the  assets,  and  it  was  agreed 
l)etween  him  aud  Akin  and  Meckert  that  the  mortgage 
ehould  not  only  stand  as  security  to  bim  for  that  indebted- 
ness, but  also  for  any  indebtedness  which  Meckert  might 
afler  that  time  incur  to  him  for  goods  which  he  might  sell 
to  Meckert  or  money  which  he  might  advance  to  him. 

Meckert  died  on  or  about  the  10th  of  October,  1876.  He 
then  owed  Ferry  about  $20,000  (besides  the  debt  of  $10,000 
before  mentioned,  contracted  with  the  firm)  for  a  balance 
and  interest  due  for  goods  sold  to  him  by  Ferry  on  the 
security  of  the  mortgage.  The  mortgage  was  not  assigned 
by  written  assignment  to  Ferry  by  Akin  until  October  6th, 
1876.  He  then  assigned  it  by  such  assignment.  Meckert, 
by  his  will,  gave  all  bis  property  to  his  wife,  whom  he 
thereby  constituted  his  executrix.     She  proved  the  wUL 
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She  18  made  a  party  to  the  suit  as  devisee,  but  not  as  execu- 
trix. By  the  answer  put  in  by  her  and  William  and  Sophie 
Steinbrenner,  who  are  made  defendants  in  respect  of  a  lease 
of  part  of  the  premises  given  by  Meckert  to  the  latter,  they 
admit  the  making  of  the  bond  and  mortgage,  and  that  they 
were  intended  to  secure  Akin  and  Ferry,  and  Ferry,  for 
indebtedness  to  them  for  goods  sold  and  to  be  sold  and 
advances  made  and  to  be  made  by  them,  and  that  there  is  a 
large  amount  due  on  the  bond  and  mortgage;  and  Mrs* 
Meckert  admits  that,  after  the  dissolution  of  the  firm  of 
Akin  and  Ferry,  Meckert  dealt  with  Ferry  on  the  security 
of  the  mortgage.  The  answer  submits  the  question,  whether,, 
under  the  circumstances.  Ferry  can  have  a  valid  claim 
under  the  mortgage  for  indebtedness  contracted  with  him 
individually. 

The  defendants,  the  American  Trust  Company  and 
Charles  Muller  (who  allege  that  they  are  creditors  of  Meck- 
ert), by  their  answer  deny  that  the  mortgage  is  a  security  ta 
Ferry  for  the  indebtedness  contracted  with  him  alone. 

The  bond  and  mortgage  and  assignment  to  Ferry  are 
proved.  By  the  testimony  of  Ferr}-  his  claim  to  the  secu- 
rity of  the  mortgage  for  the  indebtedness  contracted  with 
him  individually  is  fully  established.  But  while  Mrs. 
Meckert  makes  no  objection  to  it,  the  defendants,  the 
American  Trust  Company  and  Muller,  insist  that  it  is  not 
competent  evidence,  because,  as  they  contend,  this  suit  is 
brought  against  Mrs.  Meckert  in  a  representative  capacity. 
Aside  from  that  testimony,  however,  it  is  proved  by  the  tes- 
timony of  Mr.  Stoutenburgh,  that  Meckert  admitted  that 
"  the  money  or  merchandise  received  by  him  from  Ferry 
was  intended  to  be  secured  by  the  mortgage,  and  that  the 
whole  amount  of  the  mortgage  was  due  to  the  latter."  Mr. 
Stoutenburgh  was  a  lawyer,  and  was  consulted  by  Ferry 
(Meckert  and  Ferry  going  together  to  his  office  for  the  pur- 
pose) as  to  the  necessity  or  advisability  of  a  new  mortgage 
from  Meckert  to  Ferry,  to  obviate  all  question  whether 
the  debt  which  was  contracted  with  Ferrj'  alone  after  the 
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dissolution  of  the  copartnership  was  a  lien  upon  the  mort- 
gaged premises.  He  advised  the  execution  of  a  new  mort- 
gage, and  made  preparations  accordingly  (a  search  of  the 
title)  for  drawing  one,  and  but  for  Meckert's  death  a  new 
mortgage  would  have  been  given  on  the  mortgaged  prem- 
ises accordingly. 

The  answer  of  Mrs.  Meckert  and  the  Steinbrenners,  as 
before  stated,  admits  that  the  mortgage  in  suit  was  intended 
to  secure  the  firm  of  Akin  and  Ferry,  and  Ferry  individu- 
ally ;  and  Mrs.  Meckert  by  it  further  admits  that,  after  the 
dissolution,  Meckert  dealt  with  Ferry  on  the  security  of 
the  mortgage.  Ferry,  under  the  circumstances,  is  entitled 
to  recover  under  the  mortgage  his  individual  debt  and  the 
partnership  debt  to  the  amount  together  of  the  money 
which  the  mortgage  purports  to  be  made  to  secure.  Flan- 
agan V.  Westcott^  3  Stock.  ^64 ;  Bobbison  v.  Urquhart^  1  Beas. 
616  ;  Atwater  v.  Underhill,  7  C.  E.  Gr.  699. 

There  will  be  a  decree  in  accordance  with  these  views. 


Georoe  Banta 

V. 

^  Benjamin  H.  Brown  and  wife. 

A  public  sale  was  set  aside,  where,  owing  to  a  misunderstanding 
between  the  counsel  of  a  mortgagor  and  the  counsel  of  a  bidder  who 
would  have  offered  $1,800  therefor,  lands  worth  $2,500,  were  sold  for 
about  $1,400. 

Bill  to  foreclose.  Motion  on  behalf  of  mortgagor  to  set 
aside  sherifi*'s  sale.     On  petition  and  afSdavits. 


%. 


Mr.  H.  8.  Drwry^  for  petitioner. 
Mr*  J.  W.  OriggSy  for  purchaser. 
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The  Chancellor. 

The  property  brought,  at  the  sheriff's  sale,  $1,040.  It  was 
sold  subject  to  taxes  and  interest  thereon  to  the  amount  of 
about  $400.  Mr.  Drury  swears  that  he  considers  it  worth 
$4,000.  The  sheriff  swears  that  it  is  not  worth,  under  the 
most  favorable  circumstances,  more  than  $2,500,  and  the 
under-sheriff  that,  under  the  most  favorable  circumstances, 
it  wouW  not  bring  more  than  that  sum.  It  evidently 
brought  not  more  than  half  its  value.  William  D.  Demarest 
was  present  at  the  sale,  with  his  counsel,  to  buy  the  property. 
He  would  have  bid  for  it  $1,400,  subject  to  the  taxes. 
Through  his  counsel  he  bid  $1,030,  and  ceased  bidding 
because  of  the  statement  made  to  him  by  his  counsel  that 
the  property  would  be  bid  up  to  $2,000  on  account  of  the 
petitioner.  His  counsel  gives  the  reason  for  that  statement. 
He  says  that  immediately  before  the  sale  he  informed  the 
complainant's  solicitor  that  Demarest  had  made  an  arrange- 
ment with  the  complainant  for  the  latter  to  take  a  mortgage 
on  the  property  for  the  amount  due  on  the  decree  under 
which  the  property  was  sold,  if  Demarest  should  become  the 
purchaser  at  the  sale ;  and  that  he  told  the  solicitor  that 
Demarest  would  buy  the  property,  and  thereupon  the  solicitor 
said  that  it  would  be  of  no  use  for  Demarest  to  attempt  to 
purchase,  as  there  were  present  several  persons  in  the  interest 
of  the  petitioner  who  intended  to  buy  the  property  for  him, 
even  though  they  might  be  compelled  to  bid  it  up  to  $2,000 
to  do  so. 

The  complainant's  solicitor  denies  that  he  said  this,  but 
says  that  he  told  Demarest's  counsel  that  one  Barney  Sisco 
was  there,  and  had  told  him  that  "if  everything  was  all 
right  he  intended  to  buy  the  property  in  for  the  petitioner 
at  the  amount  of  the  complainant's  decree."  Demarest's 
counsel  (who  swears  positively)  must  then  have  misunder- 
stood what  was  said  to  him.  He  acted  in  good  faith,  how- 
ever, and  appears  to  have  acted  on  his  understanding  of  the 
conversation  in  the  advice  which  he  gave  Demarest,  and  on 
which  the  latter  acted  in  ceasing  to  bid,  as  otherwise  he 
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woald  not  have  done.  It  is  proved  that  Demareet  ccaeed 
"bidding  because  be  uoderetood  that  the  property  was  to  be 
bought  for  the  petitioner  unleBs  it  should  sell  for  more 
than  $2,000,  and  bis  misunderstanding  arose  from  what  bis 
counsel  understood  the  complainant's  solicitor  to  say.  The 
petitioner's  property  was  thus  sold  for  about  $400  lesa  than 
Demarest  would  have  bid  for  it.  The  purchaser  is  charge- 
able with  no  fraud  or  evil  practice  iu  the  matter,  but  through 
the  misapprehension  of  Demarest,  arising  from  what  bis 
counsel  testifies  was  said  by  the  coraplaioant's 'solicitor,  sbe 
was  enabled  to  obtain  the  property  at  a  price  at  least  (400 
below  the  amount  which  it  would  otherwise  have  brought. 
This  misapprehension  is,  under  the  circumstances,  ground 
for  setting  aside  the  sale.  Jjefevre  v.  Ijarawai/,  23  Barb.  167; 
Sorer  on  Jud.  Sales  g§  408,  4^1. 

.Demarest  swears  that  he  considers  tbe  property  cheap  at 
11,750,  and  that  he  is  willing  to  bid,  on  a  resale,  $1,400, 
which,  with  the  taxes,  will  make  at  least  that  sum.  If  he 
will  give  a  sufficient  undertaking  to  bid  $1,400  for  the 
property  at  the  resale,  the  sale  will  be  set  aside  on  terms  of 
paying  to  the  purchaser  interest  on  any  money  she  may 
have  paid  to  the  sheriff  on  account  of  her  purchase  (which 
money  is,  of  course,  to  be  returned  to  ber),  and  her  costs  of 
this  application. 


Edward  Grasbhan,  assignee  Ac, 


John  H.  Bonn  and  others,  commissioners. 

A  eontraot  for  an  extensive  pablic  work  provided  thst  the  commis- 
rfonen  might  reUin  fifteen  per  cent,  of  the  contract  price  and  forfeit 
bif  tha  contractor  failed  to  finiah  tbe  vrork.  On  bis  failure  to  do  so, 
withont  the  fault  of  tbe  commission ers.—iTe^ 

(1)  That  the  entirety  of  such  contract  wm  not  affected  b;  the  &at 
ttat  pajmeDt  for  the  work  dona  was  to  be  made  in  installments. 
^£B)  iniat  it  was  not  inequitable  to  enforce  such  forfeiture. 
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(3)  That  the  subsequent  completion  of  the  work  by  the  contractor's 
sureties  to  protect  themselves  from  loss  through  his  dereliction,  was 
not  a  fulfillment  of  his  obligation  so  as  to  save  the  forfeiture. 

(4)  That  the  commissioners,  at  the  contractor's  request,  applied  a 
part  of  such  fifteen  per  cent,  to  pay  debts  due  from  him  to  material- 
men and  laborers  on  the  work,  gave  his  assignee,  under  an  assignment 
for  the  benefit  of  creditors,  no  claim  to  the  balance  of  the  fifteen  per 
cent. 

(5)  That  even  if  the  commissioners  exceeded  their  powers  in  advan- 
cing money  to  the  contractor  before  the  work  therefor  had  been  actu- 
ally done,  that  would  not  prevent  their  repaying  such  advances  to 
themselves  by  retaining  in  their  hands  money  due  to  him,  under  his 
express  agreement. 

Bill  for  accouut  &c.  On  final  hearing  on  bill  and  answer. 
Mr.  M,  W.  Niven  and  Mr.  J.  W.  Vroom^  for  complainant 
Mr.  JR.  Gilchrist^  for  defendants. 

The  Chancellor. 

Thomas  II.  Niven  and  John  A.  Middleton  entered  into  a 
contract,  dated  November  7th,  1874,  with  the  defendants, 
who  are  tlie  Bull's  Ferry  road  commissioners,  to  do  certain 
work  (road  and  sewer  construction)  for  them,  finding  the 
materials  therefor ;  the  price  to  be  paid  in  monthly  install- 
ments as  the  work  progressed,  and  the  installments  to 
be  based  on  monthly  estimates  made  by  the  defendants' 
engineer,  of  eighty-five  per  cent,  of  the  work  done  at  the 
time.  The  like  percentage  was  to  be  paid  at  the  completion 
and  acceptance  of  the  work  on  the  price  of  th^  \vork  on 
which  the  percentage  had  not  been  paid,  and  of  the  remain- 
ing fifteen  per  cent.,  two-thirds  were  to  be  paid  in  six 
months,  and  the  rest  in  twelve  months,  after  the  date  of  the 
final  certificate  of  the  engineer.  The  contractors  entered 
upon  the  performance  of  the  work,  but  discontinued  it, 
while  it  was  still  unfinished,  on  the  19th  of  March,  1875. 
On  the  31st  of  that  month,  Middleton  assigned  his  interest 
in  the  contract  to  Niven,  who  entered  into  an  agreement 
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With  the  defendants,  dated  April  13th,  1875,  by  which  he 
Agreed  to  complete  the  contract,  and  they  agreed  to  accept 
him  aa  sole  contractor  accordingly.     By  that  agreement 
the^  agreed  to  pay  him  for  the  work  and  materials  in  the 
niauDer  and  in  the  medium  specified  in  the  original  contract, 
ftnd  be  expressly  agreed  to  prosecute  the  work  to  the  satis- 
faction of  the  defendants,  and  that,  in  case  the  quality  or 
prosecution  thereof  shoald  not  be  fully  to  their  satisfaction, 
or    in  case  they  were  not  satisfied  that  the  workmen  to  be 
employed  on  the  work  were  paid  promptly,  or  in  case  no 
arrangement  was  made  by  him  satisfactory  to  the  defend- 
**nta  for  the  payment  of  materials  furnished  or  to  be  fur- 
'lished  for  the  work,  then,  after  five  days'  written  notice 
se  rved  on  him,  they  might  discharge  him  from  their  employ- 
■^i^ent  and  declare  the  original  contract  and  that  agreement 
t«»rteited,  and  might  declare  all  claims  on  his  part,  beyond 
tile  eighty-five  per  cent,  of  the  final  estimate,  which  was  to 
V>e    made  immediately  after  the  forfeiture,  to  be  null  and 
■'■'t^id,  and  might  call  on  his  sureties  under  the  agreement  to 
enter  into  a  coutract  to  do  the  work  and  furnish  the  mate- 
rials which  he  had  agreed  to  do  and  furnish,  and  if  they 
should  finish  the  work  they  should  have  the  same  price 
^'bich  he  would  have  been  entitled  to,  but  if  they  refused, 
the  defendants  were  to  be  at  liberty  to  employ  another  per- 
*on  or  persons  to  complete  the  work,  and  he  and  his  sure- 
ttes  were  to  pay  to  the  defendants  any  excess  over  the  price 
Agreed  to  be  paid  to  him  which  they  might  be  compelled  to 
J**y  such  other  person  or  persons  for  completing  the  work. 
Niven  proceeded   with  the   work  under  the  agreement 
•^Qtil  December  29th,  1875,  when  he  abandoned  it,  it  being 
^till  unfinished.    A  few  days  prior  to  that  date  he  made  an 
f*»ignmeut  to  the  complaiuant  for  the  benefit  of  his  cred- 
itors.   His  sureties,  by  an  agreement  dated  January  22d, 
1.876,  agreed  with  the  defendants  to  finish  the  work  for  the 
PHce  payable  by  the  original  contract,  and  did  so  accord- 
^gljr,  to  the  satisfaction  of  the  latter. 
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When  the  agreement  between  Niven  and  the  defendants 
for  the  completion  of  the  work  by  him  alone  was  made, 
they,  at  his  request,  advanced  to  him,  on  the  security  of  the 
pledge  of  the  materials  lying  along  the  line  of  the  improve- 
ment, $4,000,  to  enable  him  to  pay  arrears  of  wages  due 
laborers.  Of  this  sum  he  repaid  to  them  only  $1,100.  The 
work  on  the  main  sewer,  which  was  part  of  the  work  which 
he  contracted  to  do,  was  suspended  from  about  the  middle 
of  August,  1875,  until  the  5th  of  November  following,  in 
order  to  enable  the  defendants  to  ascertain  whether  a  pro- 
ject for  extensions  of  the  sewer  would  be  adopted.  The 
project,  if  adopted,  would  have  necessitated  an  enlargement 
of  a  considerable  part  of  the  sewer  not  then  built.  For 
his  damages  for  this  stoppage,  he,  at  first,  claimed  nearly 
$10,000,  but  afterwards  proposed  to  accept  $5,000  in  satis- 
faction. He  subsequently  reduced  his  claim  from  $5,000  to 
$3,000.  The  defendants  were  advised  by  their  counsel  that 
he  was  entitled  to  compensation,  and  the  result  was  that  in 
a  few  days  afterwards  Niven  sent  to  the  defendants  a  formal 
offer  in  writing  to  accept  $3,000  in  full  settlement  of  his 
claims  for  damages  arising  from  the  stoppage  of  the  sewer 
work,  the  extra  cost  of  building  a  culvert,  his  claim  for 
extra  allowance  on  certain  receiving  basins  and  capping, 
claims  for  certain  excavation  in  the  sewer  trench,  and  in 
full  settlement  of  claims  to  date  arising  from  delay  or  from 
extra  work  done  in  any  and  all  cases  not  theretofore  inclu- 
ded in  the  engineer's  estimates.  The  defendants  accepted 
the  oft'er,  provided  it  should  be  approved  of  in  writing  by 
all  of  his  sureties,  and  that  the  $3,000  should  be  paid  in  the 
installments  as  they  became  due.  When  Niven  finallv  dis- 
continued  the  work,  he  left  unpaid  wages  to  laborers 
employed  by  him  thereon.  His  assignment  to  the  com- 
plainant, for  the  benefit  of  his  creditors,  is  dated  December 
2l6t,  1875.  On  the  day  previous  to  that  date  he  sent  to  the 
defendants  his  written  request  that  they  would  pay  to  the 
laborers  employed  by  him,  and  to  his  sub-contractors,  the 
amounts  due  them  out  of  the  moneys  in  the  hands  of  the 
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defeDdants,  or  to  become  due  to  him  nnder  the  contract, 
and  fiirther  reqaeeted  that  if  anj  money  shoald  remain 
after  such  payment*,  they  would  pay  it  pro  rata  to  those  who 
had  furnished  block  stone.  On  or  about  the  24th  of  Decem- 
ber, and  after  that  date,  the  dcfendantB,  in  pursuance  of  that 
request,  paid  to  the  laborers  their  wages,  taking  from  them 
an  assignment  {with  power  of  attorney  to  collect)  of  their 
claims  and  all  lien  by  virtue  thereof.  The  greater  part  of 
those  claims  so  paid  have  been  presented  by  the  defendants 
to  the  complainant,  under  the  assignment  to  him. 

After  the  work  was  finally  discontinued  by  Niven,  and 
before  the  sureties  entered  upon  the  work  of  completing 
the  contract,  the  defendants  were  compelled  to  take  measures 
at  some  cost  to  protect  the  work.  When  the  sureties  entered 
ioto  the  agreement  to  complete  the  work,  tbey  gave  to  the 
defendants  their  consent  in  writing,  that  the  defendants 
might  pay  all  laborers  and  materialmen  whoso  claims 
remained  unpaid,  for  work  done  and  materials  furnished 
BDbsequently  to  the  contract  of  April  13th,  1875  (Niven's), 
oat  of  the  unpaid  fifteen  per  cent,  then  as  yet  unpaid  and 
out  of  the  eighty-five  per  cent,  then  as  yet  unpaid,  for  work 
and  materials  and  other  performance  of  the  contract  as  far 
as  it  had  then  been  performed  by  Niveu  and  Middleton 
together  or  by  the  former  alone,  and  that  the  materials  fur- 
oifihed  prior  to  the  date  of  the  contract  of  April,  1875,  might 
also  be  paid  for  ont  of  the  fifteen  per  cent,  or  the  balance 
thereof  when  earned  by  the  completion  of  the  contract,  the 
eighty-live  per  cent,  to  be  first  exhausted  in  such  payments. 
And,  subject  to  such  payments,  the  defendants  then  assigned 
to  the  sureties  the  fifteen  per  cent,  of  the  remuneration  for 
work  theretofore  done  and  materials  furnished  by  Kiven  or 
by  Niveu  and  Middleton  under  the  contracts  which  would 
have  become  due  to  Niven  if  he  had  completed  the  work. 

The  foregoing  statement  contains  all  the  material  facts  of 
the  case — quite  all  that  it  is  necessary  to  take  into  considera- 
tion in  deciding  the  qaestions  submitted.  Those  questions 
which,  under  the  conclusions  I  have  reached,  it  is  necessary 
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to  decide,  are,  first,  whether  the  complainant,  as  assignt 
of  Niven,  is  entitled  to  an  account  for  tKe  balance  of  tl 
contract  price,  including  the  fifteen  per  cent,  for  the  wor 
done  and  materials  furnished  by  Niven  and  Middleton,  an 
by  2^iven  alone,  which  was  unpaid  at  the  time  of  makiu 
the  assignment  for  the  benefit  of  creditors;  second,  whethe 
in  such  account,  if  allowed,  the  defendants  are  entitled  to  a 
allowance  of  the  unpaid  balance  of  the  loan  of  $4,000;  anc 
third,  whether  the  defendants  have  the  right  to  retain,  oi 
of  the  money  payable  to  Niven  under  the  contract,  tb 
money  paid  by  them  to  laborers  for  wages  in  pursuance  c 
his  request  of  the  20th  of  December.  If  these  questions  I 
decided  in  favor  of  the  defendants,  there  will  be  no  accoun 
for  it  appears  that  in  that  case  nothing  would  be  due  to  tl 
complainant  if  an  account  were  taken. 

Tlic  right  of  Niven  or  his  assignee  to  an  account  for  th 
eighty-five  per  cent,  is  not  questioned,  but  their  right  to  a 
account  for  the  fifteen  per  cent,  is  denied  on  the  groun 
tliat,  by  the  declaration  of  the  defendants,  duly  made  und( 
the  provisions  of  the  contract  of  April  13th,  1875,  betwee 
Niven  and  them,  and  by  their  discharging  him  and  h 
assignee  from  employment  under  the  contracts,  and  decla 
ing  tliat  their  claim  to  the  fifteen  per  cent,  was  null  an 
void,  and  l)y  the  failure  of  Niven  or  his  assignee  to  complet 
the  contract,  the  fifteen  per  cent,  was  forfeited,  and  tL 
complainant  has  no  title  or  claim,  legal  or  equitable,  thereto 

By  the  original  contract  no  forfeiture  was,  in  terms,  pr< 
vided  for,  but  no  more  than  eighty-five  per  cent,  of  the  coi 
tract  price  was  payable  until  after  the  completion  of  th 
work.  By  the  contract  made  with  Niven  alone,  he  agree 
to  be  bound  by  all  the  provisions  of  the  original  contrac 
and  he  expressly  agreed  that  there  should  be  a  forfeiture  o 
the  fifteen  per  cent,  in  certain  events  therein  specifiec 
The  ol)ject  of  the  forfeiture  was  to  secure  the  satisfactor 
perforniunco  of  the  work  accorditig  to  the  contract,  and  th 
payment  of  the  laborers  and  the  security  of  those  furnishin 
materials.     This  provision  for  the  payment  of  laborers  wi 
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D^ceBsary  to  insure  the  safety  of  the  work,  it  being  liable,  in 
^^  of  non-payment  of  the  wages  of  the  laborers,  to  destruc- 
tion \^y  them  in  revenge.  The  work  has  been  finished  to 
t"^  Satisfaction  of  the  defendants  by  the  sureties  of  Niven, 
ft^d  at  the  same  price  to  which  Niven  would  have  been 
®^ titled  had  he  completed  it.  The  defendants  do  not  now 
•^^ed  protection  against  any,  claim  of  laborers  or  material- 
'^^n.  It  has  been  adjudged,  in  this  cause,  that  they  are  not 
Halile  at  law  or  in  equity  for  any  of  the  debts  contracted  by 
the  contractors  not  assumed  by  them.  Grossman  v.  Bonrij 
9  Siew.  490. 

That  the  work  on  the  sewer  was  suspended  from  about 
the  middle  of  August  to  the  5th  of  November,  cannot  be 
doubted.     The  report  of  the  engineer  of  the  defendants  on 
the  subject  of  Niven's  claim  for  damages  on  that  account, 
leaves  no  room  for  doubt.     But  Niven  settled  his  claim  for 
damages  on  that  account,  and  it  does  not  appear,  in  any 
way,  that  the  stoppage  was  the  occasion  of  his  failure  to 
finish  the   work,  or  to  pay  the  laborers,   or  secure   the 
niaterialmen.     There  was,  on  the  part  of  the  defendants,  a 
strict  observance  of  the  provisions  of  the  agreement  of  April 
13th,  1875,  on  the  subject  of  the  forfeiture.     They  omitted 
nothing  that  was  necessary  to  effectuate  the  forfeiture  under 
tte  agreement.     The  fifteen  per  cent,  was  not  due,  by  the 
terms  of  the  original  contract,  until  after  the  work  was  com- 
pleted, and  Niven  never  completed  it.     He,  therefore,  was 
^ot  entitled  to  the  fifteen  per  cent.     Hetinessy  v.  Farrell,  4 
^h.  267 ;  Famce  v.  Burke,  16  Pa,  St.  459.     The  contract 
^to  entire,  notwithstanding  the  fact  that  payment  was  to  be 
^e  in  installments  as  the  work  progressed.     Hennessy  v. 
^tll,  ubi  supra ;  School  Trustees  v.  Bennett,  3  Dutch.  613  ; 
-'^^  V.  Albany  JR.  R.  Co.,1  Lans.  ^58.     It  was  an  agree- 
naent  expressly  to  do  the  whole  of  the  work,  and  part  of  the 
^compensation  was  not  to  be  payable  until  after  the  comple- 
tion of  the  whole  of  the  work. 

Bnt,  again,  Niven  expressly  agreed  that  the  defendants, 
in  a  contingency  (which  happened),  might  discharge  him 
4 


M  CASES  IN  CHANCERY.  [82  Eq. 


Orassman  v.  Bonn. 


and  annal  his  claim  to  the  fifteen  per  cent,  and  they  did  so. 
If  his  failure  to  complete  the  work,  or  to  pay  the  laborers, 
or  make  satisfactory  arrangement  for  the  payment  of  the 
claims  of  the  materialmen,  was  in  any  way  attributable  to 
the  defendants,  it  does  not  appear. 

There  is  no  reason  why  this  court  should  not  recognize 
the  obligation  of  the  contracts  under  consideration.  It  is 
quite  probable  that,  unless  Niven  had  agreed  to  the  special 
terms  of  forfeiture  before  referred  to,  he  could  not  have 
obtained  the  opportunity  to  proceed  with  the  work  which 
was  given  him  by  the  contract  of  April  15th,  1875,  and  there 
appears  to  be  no  reason  why  his  assignee  should  not  be  held 
to  the  agreement.  In  Faitnce  v.  Burke  such  a  provision  was 
regarded  as  a  provision  for  liquidated  damages,  and  not  as 
a  penalty  or  forfeiture,  No  equitable  ground  of  relief  from 
the  provision  under  consideration  is  presented.  It  is  enough, 
however,  to  say  that  the  fifteen  per  cent  is  not  payable, 
according  to  the  agreement. 

But  it  is  urged  that  the  contract  was  completed  by  the 
sureties,  and  that  they  are  to  be  regarded  as  having  done 
the  work  for  Niven.  But,  in  fact,  they  did  it  for  themselves, 
to  protect  themselves  from  loss  by  reason  of  his  default. 
That  the  defendants  saw  fit  to  apply  the  fifteen  per  cent,  to 
the  payment  of  wages  and  claims  of  materialmen,  and  to 
assign  any  balance  of  it  which  might  remain  after  such 
application,  to  the  sureties,  would  not  in  anywise  give  the 
complainant  a  claim  to  it.  If  it  was  forfeited,  it  was  due  to 
nobody ;  the  price  payable  for  the  work  done  was  so  much  less. 

The  defendants,  in  April,  1875,  lent  to  Niven,  as  before 
stated,  $4,000  to  enable  him  to  pay  the  wages  of  laborers. 
Of  this  sum  he  has  repaid  them  $1,100,  and  the  rest  is  due. 
There  can  be  no  doubt  that  they  are  entitled  to  repayment 
from  him  of  that  balance  and  interest,  and  may  lawfully 
retain  it  out  of  any  money  coming  to  him  in  their  hands. 
The  complainant  resists  this  cMm  on  the  ground  that,  in 
making  the  loan  or  advance,  the  defendants  exceeded  their 
powers  as  commissioners.  By  the  instrument  given  to  the 
commissioners  to  secure  the  repayment  of  the  advance, 
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I^iven  "  agreed  and  consented  "  that  they  might  retain  so 
niuch  money,  from  each  estimate  that  might  become  due 
upon  his  contract  with  them,  as  to  them  might  seem  meet 
and  proper  until  they  should  be  reimbursed  the  full  princi- 
pal and  interest  of  the  advance. 

The  letter  of  the  20th  of  December,  1875,  by  which  Niven 

requested  the  defendants  to  make  payments  to  laborers, 

fiul>-con tractors  and  certain  materialmen,  was  authority  to 

^hem  to  apply  the  moneys  in  their  hands,  coming  to  him,  to 

ttose  purposes,  and  they  were  at  liberty  so  to  apply  it,  and, 

'^i'     'their  protection  in  the  payments,  they  could  lawfully 

^^     the  assignments  which  thoy  took  from  the  laborers, 

•^cl    d.170  entitled  to  the  benefit  of  them  accordingly. 

r*l-i^re  will  be  no  decree  for  an  account,  and  the  bill  will 
"^  ^iismissed,  with  costs. 


George  W.  Smillie  and  others 

V. 

James  Titus,  Jr.,  and  others. 


^    Sold-refiner,  on  being  accused,  confessed  that  he  had  taken  gold 

®*^^^*^t^  to  him  by  his  employers  to  refine.     While  under  arrest  at 

in©  X^ol  jce-staiion,  he  agreed  to  make  restitution  by  giving  a  mortgage 

^^  *^i^     lands  for  the  amount  which  he  admitted  he  had  taken,  and 

aoco^^l^gly  gj^y^  such  mortgage,  which  was  drawn  by  a  lawyer  and  duly 

•^'^^^^^^^ledged  by  him  and  his  wife.     He  was  afterwards  indicted  for 

t»®  ^^ttj^nce,  pleaded  guilty  and  was  sentenced.    On  foreclosure, — Held, 

v^^^  t)^^  mortgage  was  not  void  on  the  ground  of  duress. 


^^ll    to  foreclose.     On   final   hearing  on   pleadings  and 

^oir«. — ^The  prooess  of  a  court  cannot  be  used  to  extort  from  persons 

tll^^«r  arrest  or  threatened  therewith,  moneys  alleged  to  be  due  from 

^^  or  to  have  been  stolen  Ac.  by  them.    Haekett  v.  King,  6  Alien  58; 

**»  ▼.  Price,  te  Mich.  619;  Phelps  v.  Zuschlag,  S4  Tex.  371;  Bane  r. 
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Mr.  C.  F.  Hill,  for  complaiuants. 

Mr.  H.  A.  Drake,  for  Titus  and  wife. 

The  Chancellor. 

The  defence  set  up  in  the  answer  (which  is  filed  by  Titus 
and  his  wife)  to  the  complainants'  mortgage,  is  that  it  was 
given  for  no  consideration  and  through  duress  of  threats 
and  actual  imprisonment  on  a  false  charge  of  crime.  The 
evidence  not  only  does  not  establish  the  defence,  but  dis- 
proves it.     The  complainants  were,  when  the  charge  of 


Detrick,  52  III.  19;  Fay  v.  Oailey,  6  Wis.  42;  Bowen  v.  Buek^  28  Vt.  808; 
Gebhart  V.  East  Saginaw^  40  Mich.  886. 

A  defendant,  by  meaiM  of  threats  of  personal  violence  and  menaces, 
compelled  one  S.  to  pay  him  money  which  he  believed  to  be  justly  due 
to  him  from  S.  On  indie tmefnt  therefor, — Held,  not  to  constitute  rob- 
bery.   iSiate  V.  Hollyway,  4^  Iowa  200. 

The  following  cases  show  the  circumstances  under  which  the  obliga- 
tions of  defendants,  given  to  obtain  their  discharge  from  legal  arrest, 
have  been  sustained : 

In  Shepard  v.  Watrous,  8  Caincs  166,  a  defendant,  under  arrest  for  slan- 
der, made  his  note  to  the  plaintiff,  and  agreed  to  submit  the  amount 
to  be  inserted  therein  to  arbitrators  who  subsequently  reported. 

In  Crowell  v.  Oleaaon,  10  Me.  825,  a  defendant,  while  under  arrest  for 
an  assault  on  A.  and  before  the  magistrate,  on  C.'s  proposition  that  he 
(C.)  should  pay  to  the  defendant  a  sum  of  money  and  stop  the  proceed- 
ings on  condition  that  defendant  convey  to  him  certain  lands,  exe- 
cuted  a  deed  therefor. 

In  Meek  v.  Atkinso7i,  1  Bail,  84i  a  defendant  under  arrest  on  civil  pro- 
cess for  trover  of  a  slave,  requested  the  officer  to  wait  until  the  arrival 
of  some  friends  whom  he  expected  to  go  his  bail,  to  which  the  officer 
assented.  Before  the  bail  was  given,  the  parties  compromised  by  the 
surrender  of  the  slave  and  the  discontinuance  of  the  suit. 

In  Waterman  v.  Barratt,  4  Harring.  811,  a  defendant  was  sued  in  Dela- 
ware for  a  iust  debt  and  afterwards  arrested  in  Ohio  on  another  suit  for 
the  same  aebt,  and  gave  his  note  to  obtain  his  release  from  confine- 
ment there.  Also,  Stovffer  v.  Latshaw,  2  Watts  165  ;  Kelsey  v.  Hobby,  16 
Pet.  269. 

In  Smith  v.  Atwood,  14  Ga.  403,  both  plain  tiff  and  defendant  were  in 
custody  on  suits  brought  against  one  another,  and  released  one 
another. 

In  Hatter  v.  Greenlee,  1  Port.  222^  a  defendant  was  arrested  for  steal- 
ing a  slave  of  the  plaintiff,  and,  when  brought  before  the  justice, 
surrendered  the  slave  and  gave  a  note  on  condition  of  his  discharge 
from  arrest  and  that  plaintiff  would  dismiss  the  suit. 

In  Cort  V.  Phillips,  2  N,  Y.  Leg.  Obs.  802,  A.  was  arrested  for  embez- 
zling money  from  his  employer,  and   taken  before   a   magistrate. 


k. 


t. 
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crime  was  made,  and  had  been  for  a  long  time  previously 
thereto,  goldsmiths  in  Newark,  and  Titus  was  and  had  been 
lor  about  five  years  in  their  employ  in  their  factory  as  a  stock 
melter  and  refiner.  In  July,  1869,  he  was  accused  by  one 
of  complainants  (Smillie)  of  stealing  their  gold,  which  had 
been  entrusted  to  him  in  the  course  of  his  employment. 
He  confessed  his  crime,  and  stated  that  he  had  taken  the 
gold,  supplying  its  place  with  copper.  While  under  arrest 
at  the  police-station,  he  agreed  to  make  restitution  by  giving 
a  mortgage  on  some  real  estate  owned  by  him  in  Princeton, 
and  he  then  gave  the  mortgage  in  suit.     He  stated  that 


itfierwards  he  and  B.  gave  a  bond  to  A. 'a  employer,  who  intimated  that 
the  prosecution  would  be  abandoned ;  nevertheless,  his  attorney  told 
defendants  that  they  were  not  to  consider  that  there  was  any  agree- 
ment to  that  effect. — HcUlf  a  question  for  the  jury,  whether  the  plain- 
tiffs meant  to  forego  the  prosecution  and  that  defendants  sisned  the 
bond  under  that  expectation.  A\bo,  Alexander  v.  Pierce j  10  N.  H.JfiJ^^ 
Bibb  V.  Hiichcockf  49  Ala,  ^68, 

In  Walbridge  v.  Arnold^  21  Conn.  42^,  a  defendant,  who  was  blind,  was 
under  arrest  for  an  assault  committed  by  him  and  several  others  on 
plaintiff,  and,  while  under  arrest,  gave  his  note  in  compromise  of  the 
offence. 

In  Fisher  v.  Apollinaris  Co,<,  L»  R.  (10  Ch,)  297^  the  prosecutors  in  a 
trade-mark  case  offered  no  evidence  against  the  offender,  and  he  was 
acquitted  and  gave  a  letter  of  apology  to  the  prosecutors  to  use  as  they 
saw  fit.  They  published  the  letter  as  an  advertisement. — Held,  that 
the  arrangement  as  to  the  apology  was  not  void  for  duress,  and  that 
the  prosecutors  could  not  be  enjoined  from  publishing  the  letter.  See 
Boston  Co,  V.  Florence  Co.,  114  Mass.  69. 

In  Orowne  v.  BayUsj  SI  Beav.  Sol^  a  clerk  had  robbed  the  bank  in 
which  he  was  employed,  of  a  large  amount.  On  his  detection  and 
accusation,  he  confessed  and  offered  to  transfer  to  the  bank  two  poli- 
eies  of  insurance  on  his  own  life,  and  did  so,  to  make  amends  as  far  as 
possible. — Held,  that  such  transfer  was  valid.  See  Cox  v.  Paxton^  17 
Ve*.  S29. 

In  Hays  v.  Liusk^  2  Rawle  24,  a  defendant  in  charge  of  a  constable, 
gave  his  sealed  bill  to  settle  a  claim  aeainst  him  for  killing  plaintiff's 
cattle,  for  which  he  was  then  in  custody. 

In  Work^s  Appeal^  59  Pa,  St.  444i  a  mother  and  son  were  arrested  on 
complaint  of  the  father  that  they  had  fraudulently  destroyed  an 
»  assignment  to  him  of  a  share  of  an  estate,  and,  also,  stolen  his  goods. 
While  at  the  alderman's  office,  the  father  agreed  to  withdraw  the  prose- 
cution if  the  son  would  assign  the  fund  to  him  and  defendants  pay  the 
coats.  Their  counsel  told  them  they  would  have  to  accept  the  propo- 
Htion  or  go  to  prison.  The  assignment  was  thereupon  made. — Held^ 
not  binding  on  the  son. 
)  In  Nelson  v.  Suddarth^  1  Hen,  A  Munf.  350,  a  defendant  was  decreed 

I  to  oonvey  certain  lands  to  a  complainant,  and  was  attached  for  oon- 
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ihe  gold  which  he  had  taken  was  of  the  value  of  about 
^1,200,  and  he  voluntarily  made  an  affidavit  in  which  he 
stated  that,  while  in  the  employ  of  the  complainants,  he  had, 
•  daring  the  eighteen  months  then  last  past,  stolen  gold,  the 
property  of  the  complainants,  to  the  amount  of  $1,000  at 
least,  and  that  he  had  taken  it  from  the  fine  gold  given  to 
him  to  be  melted,  supplying  its  place  with  copper.  He  was 
tried  for  the  oftence,  pleaded  guilty  and  was  sentenced  to 
imprisonment  in  the  state  penitentiary  for  a  term  of  two 
years.  He  served  the  greater  part  of  his  term  and  was  then 
pardoned. 

tempt  for  not  complying;.  While  in  the  custody  of  the  sheriff,  and  on 
bis  advice,  he  gave  a  bond  for  the  intervening  profits  of  the  land,  and 
paid  the  amount.  Afterwards,  on  review,  the  decree  was  reversed, 
and  the  amount  of  the  bond  decreed  to  be  repaid. 

In  Taylor  v.  CoUrell,  16  III,  93,  the  defendant  sold  a  boat  to  two  dif- 
ferent persons,  and  was  arrested  on  a  charge  of  swindling  preferred  by 
the  first  purchaser.  While  in  the  custody  of  the  constable  he  gave  a 
note  with  a  surety  for  the  value  of  the  boat,  and  was  thereupon  dis- 
charged. 

In  Stebbins  v.  Niles,  25  Miss,  S67,  N.  had  been  for  several  years  the 
agent  of  an  association  in  New  York  to  sell  lands  in  Mississippi,  of 
which  S.  was  the  president.  A  dispute  arose  between  them  in  regard 
to  the  sales,  but  N.'s  accounts  had  never  been  questioned.  After  sev- 
eral invitations,  N.  went  to  New  York,  and,  on  his  arrival,  was  arrested 
for  a  deficiency  in  his  accounts,  and  held  in  $50,000  bail,  which  he  was 
unable  to  obtain.  Soon  after  his  arrest  he  went  with  the  officer  to  a 
house  where  he  met  S.  and  the  solicitor  of  the  company,  and  N.  signed 
an  agreement  relinquishing  his  claims  on  the  company,  and  was  there- 
ui>on  released. — Held,  that  the  agreement  was  void. 

In  Synith  v.  Rowley,  66  Barb.  50S,  the  plaintiff's  husband  was  charged 
by  the  defendant  with  embezzling  money  from  him,  and  she,  at  her 
husband's  request,  and  on  the  implied  agreement  of  the  defendant  not 
to  prosecute  him,  executed  a  deed  of  lands  to  the  defendant.  Also, 
Green  v.  Scratmge,  19  Iowa  461  /  Gohegan  v.  Leach,  ^4  lovoa  509  ;  Eadie  v. 
Simmon,  26  N.  Y,  9;  Jackson  v.  As/Uon,  11  Pet,  329;  Ingersoll  v.  RoCy  65 
Barb.  346.  Query — How  far  a  married  woman's  acknowledgment  of 
such  an  instrument,  would  cure  any  duress.  Worcester  v.  JEaUm,  13 
Mass.  577;  Bissett  v.  Bissett,  1  Har,  d:  McH,  211  j  Central  Bank  v.  Cope- 
lami,  18  Md.  319. 

In  Legg  v.  Leyman,  8  Black/.  I48,  a  debtor  absconded  and  was  pur- 
sued into  another  state  by  a  creditor  to  whom  he  had  given  a  forg^ 
note.  He,  being  accused,  admitted  the  forgery,  and  his  creditor 
offered  to  return  the  note  if  he  would  deliver  to  him  certain  property, 
which  was  accordingly  done.    But  see  Dixon  v,  Olmstead,  9  Vt,  310, 

In  Lyon  v.  Waldo,  36  Mich,  345,  a  wife  began  a  prosecution  against 
ber  husband  for  adultery  and  had  him  arrested.  During  his  arrest  be 
gave  her  a  mortgage  to  abandon  the  prosecution,  and  thereafter  for  sev- 
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There  is  no  ground  to  suspect  that  the  mortgage  was  the 
X*e8ult  of  oppression  or  imposition.  He  confessed  the  lar- 
.^:5enies  and  himself  fixed  the  amount  of  them,  and,  exprese- 
i  iig  contrition  and  a  desire  to  make  restitution,  he  executed 
-fclie  mortgage.  It  was  drawn  by  a  lawyer,  who  took  the 
cknowledgment  of  Titus's  wife,  and  Titus's  acknowledgment 

as  taken  by  a  commissioner  who  swears  that  he  informed 
ti  im  of  its  contents,  and  that  he  understood  the  instrument 
fltnd  its  object  and  effect. 

There  will  be  a  decree  for  the  complainant. 


il  years  paid  the  interest  thereon.  On  foreclosure  by  the  wife,  the 
court  was  equally  divided  on  the  point  whether  the  mortgage  was 
&l>solutely  void,  or  only  voidable  and  so  ratified  by  the  husband's  pay- 
ments as  to  be  enforceable.  See  Dixon  v.  Dixon,  7  C.  E,  Gr.  91 ;  Sickles 
▼.  Carson,  11  C,  E,  Gr.  j^O. 

In  Garth  V.  Earnshaw,  3  You,  <k  Coll.  58^,  a  wife  had  her  husband 
indicted  for  an  assault,  but  abandoned  the  prosecution  after  trial,  in 
consideration  of  his  settling  on  her  an  annuity. — Held,  illegal,  although 
entered  into  with  the  sanction  of  the  court  where  the  indictment  was 
tried,  and  not  provable  as  against  the  husband's  creditors. 

In  Athens  v.  Ware^  39  Me,  3^5,  a  bond  given  to  obtain  release  from 
^n  arrest  made  by  the  collector  for  taxes  in  arrear,  was  deemed  good, 
^ee  Taylor  v.  Board  of  Health,  31  Pa,  St,  73.  So,  in  Boies  v.  Butler,  46 
^'^«.  S87,  notes  given  by  convicts  for  fines  and  costs,  as  authorized  by 
J^tute.  So,  in  JRood  v.  Winslow,  2  Doug,  (Mieh.)  68^  a  mortgage  for 
**»O00  given  by  a  convict,  as  a  condition  of  his  being  pardoned. 

The  duress  may  bf»  waived  bv  the  obligor.  Murphy  v.  Paynter,  1  Dili, 
^^ ;  Davis  v.  Fox,  59  Mo.  1^5, ' 

Threats  of  an  illegal  arrest  or  imprisonment  render  void  an  instru- 


^^^hay  V.  Ferguson,  5  Hill  154;  Jackson  v.  Ashion,  11  Pet.  229, 
..  ^ut  not  threats  to  make  a  legal  arrest  or  begin  a  criminal  prosecu- 
JP»1.  Moore  v.  Adams^  8  Ohio  372 ;  Harmon  v.  Harmon,  61  Me,  227; 
'rJ^PP  V.  Hyde,  60  Barb,  80;  Dixon  v.  Dixon,  7  C.  E.  Gr,  91 ;  Cailin  v. 
^^on,  9  Wis,  476 :  Claflin  v.  McDonough,  33  Mo,  412;  Snyder  v.  Braden, 
T*  Ind.  143;  Harris  v.  Tyson,  24  Pa,  St.  347;  Landa  v.  Obert,  45  Tex, 
^^ ;  Plant  V.  Gvnn.  2  Woods  372,  See  Waller  v.  Cralle,  8  B.  Mon.  11  ; 
^  ^*iton  V.  Hood,  34  Pa.  St.  365. 

^^jKquity  has  jurisdiction  to  relieve  in  such  cases.     Story's  Eq,  Jur.  i 

f^;  Me  Lin  v.  Marshall,  1  Heisk.  678;  Harshaw  v.  Dobson,  64  N.  C.  384; 

i^Urman  v.  Burt,  53  III.  129;  James  v.  Roberts,  18  Ohio  548;  Miller  v. 

^^/<T,  68  Pa,  St,  486;  Bowen  v.  Buck,  28  Vt.  308;  Loomis  v.  Cline,  4 

--^*»"i.  453 :  Wilson  v.  Spencer^  1  Band,  76 ;  BrecUhwU  v.  Rogers,  32  Ark. 

;  Henderson  ▼.  Palmer,  71  III.  579. 

^ow  far  the  maxim  in  pari  delicto  etc.  applies.     Smith  v.  Rowley,  66 

\  502;  Moore  v.  Adams,  8  Ohio  372;  SchuUz  v.  Oulbertson,  46  Wis. 
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S13  :  Gc^fpan  t.  2>jf  A,  f^  lovi  509  :  Ott^im  v.  BMira.  S6  X.  F.  S^ 
Jackson  r.  AsMlon,  11  P'ri.  ^i9  :  Bftrir,.7.:r  t.  Briienbfrkfr,  ^  Barb.  S9. 
lK.rm  T.  O^msf^JMd,  9  Vi,  310:  Wigkt  t.*  Rindfk'p/.  J^  Wit.  SU  *  WVcr* 
▼.  Biltfi.  11  Mait.  S€S  :  Ta*.tMm  w.  MilUr  S  Stock.  551  :  '.ro'*ral(  v.  Xa 
25  ML  i3^:  Adamt  t.'  Barrett,  5  Ga.  ^^  :  P*.rkf1t  r.  PoTucmm-c,  55  G 
3t-i5:  Hoyt  t.  Dewcy^  50  Vl  ^/So;  GKicdall  t.  JU'\c^ci,  €  (^.  B.  4^4. 

If  the  compounding  of  a  felony  or  offence  forms  part  of  the  consi 
eratton  of  an  instrament  eiren  in  personal  satisfaction,  it  renders 
Toid:  Ab  cheating  at  cards  {Otbaldition  t.  Sifrkf^:r,  IS  Sim.  5 IS,  7  Jv 
7^4  '  or  disturbing  a  religious  meeting  <  Ed<icomh€  t.  R>id^  5  EoJtt  29^ 
or  forgery  State  Bank  v.  Moore,  2  S-'UtA.  ^70:  Britrin  r.  CAe.jory,  Spf 
€if'» :  Themp^rn  v.  WAiimafi,  4  Jonfs  4*  •  Garner  v.  Quad's,  Id.  2^3;  n 
llarm  T.  Bayley,  L.  P.  1  H.  or  L.^'  yX*:  I^gj  t.  L^ymau,  S  Blachf.lJ^ 
or  oV»taining  goods  or  money  under  false  pretences  « SKi\c  v.  Prcd, , 
Me,  105  :  Bak<r  t,  Farrif,01  M".  A*P.-  Kimftroy-jh  v.  Laht.  11  Bmh  55*. 
CofuUrman  v.  Hick^,  3  L-xn*.  VaS  :  B('\c€u  v.  Byck,  iS  Vt.  SOS  :  Cluhb 
HuUon,  IS  C\  B.  y.  SA  jl4:  Porter  v.  Haven^  S7  Barb.  S^J :  Conderm 
T.  Tremchard,  58  Barb.  1G5\ :  or  embezzlement  S^'Uthern  Co.  v.  JJvjTcy,  - 
0€L  S5S :  Barclays.  Breekinridfff,  4  Mci^.  (AV  37^:  VleU'^^ham  Co. 
Cook,  44  Mo.  29:  CrilchJeys  Case.  3  DcwL  *£•  /..  5/7  :  Draie  r.  IbberM 
»  Eep.  6^3  :  Wiekham  v.  GatrilL  2  Sm.  d'  Gi^.  353 :  Partriig'  v.  Hood,  L 
M^ut.  Yj3;  Bibb  v.  IlUchcoek,  49  Ala.  4€S  :'^ Peed  t.  McKre,  4/  Lyw-t  681 
Pke'.pi  T.  Zutchlag.  34  Tex.  371 :  see  Ward  v.  Liyd,  6  M.  Jt  G.  785) ;  . 
larceny  i  Com.  v.  Pease,  10  Mass.  91 :  W'yrk's  Appeal.  59  Pa  .St,  444  ^ :  or  p€ 
jury  /  CoUms  v.  Blaniem,  2  WiU.  341,  1  Smith's  Lead.  Cos.  *489  :  Px>l 
Bonsfield,  1  Camp.  55  ;  Harvey  v.  Morgan.  2  Stark.  17 :  Grf*-er  v.  Bruere, 
Hoi.  319;  Breatkwii  x.  Rogers.  82  Ark.  758:  FeUr.yrs  v.  Hynng,  23  Ho 
Pr.  230  \ ;  or  rape  ^Forjfhner  \.  Whitcomh,  44  -^.  H.  14  :  L*'Omis  v.  C/uitf, 
Barb.  4-^) '  or  mayhem  (Adams  v.  Barrett,  5  Ga.  404  ;  but  see  Bbikt 
Case,  6"  Pep.  48b  \]  or  abortion  [Bettinger  v.  Brideuhecker,  OS  Barb.  S9i 
Bee  Bush  v.  Brrftrn,  49  Ind.  573) :  or  for  not  opposing  a  divorce  \Kii(to 
V.  Field,  78  Pa.  St.  194  :  Sampson  v.  Cresson,  €  PhVa.  229 :  Sioutefd0U 
V.  Lvbrand,  13  Ohio  St.  228 m  or  adulterv  (see  /.»/«»»  v.  Wahio,  30  Mic 
345,  supra) :  or  criminal  conversation  (Elworth  v.  ^'></,  ,?  Bing.  258 \ :  < 
passing  counterfeit  money  1  Daimouih  v.  Bennett.  15  Barb.  54I » ;  or  nui 
ances  *Failowrs  v.  Taylor,  7  T.  P.  475  :  Lindsay  v.  Smith,  78  X.  C.  328 
or  extortion  ( Prough  v.  Entrikin,  11  Pa.  St.  81) ;  or  malicious  mischit 
( Cameron  v.  McFarland,  2  Cor.  Jxno  R'pos. 4^4) »  or  not  repairing  a  higl 
way  \Reg.  v.  Bhkemore,  I4  Q-  B.  544). 

The  exceptions  to  the  rule  are  obligations  given  for  an  assault  < 
battery  (Price  v.  Summers,  2  So"th.  578 :  Whitenaek  v.  Ten  Eyck,  2  Gr.  C 
249:  State  v.  Hunter.  I4  I^a.  Ann,  71 ;  Mathison  v.  Hanks,  2  Hill  {S.  C 
025;  Holcofnb  v.  *^mftton.  8  Vt.  144:  Bakt^  v.  Townsend,  7  Taunt.  42i 
Eiicortky  v.  Bird,  2  Sim.  Sr  Stu.  372 :  Rushworih  v.  Ihcyer,  1  Phila.  ft 
see,  however,  Garth  v.  Eamshaw,  3  Vou.  d'  Coll.  584  •*  Gardiner  v.  Maxe 
9  B.  Mon.  90:  Vincent  v.  Groom,  1  Yerg.  430;  Corley'v.  Williams,  1  Ba\ 
588) ;  l~ut  not  if  the  assault  amounts  to  a  riot  (AWr  t.  I^£mcm, 
Q.  B.  308,  9  Q.  B.  371) ;  or,  to  compromise  a  prosecution  for  bastard 
(Haven  v.  Hohbs,  1  Vt.  238;  Hoicomb  v.  *SSrimp«m,  8  Vt.  I4I :  Bisk,  on  0)r 
i  476;  Jackson  v.  Finney,  33  Ga.  512;  Self  v.  Clark,  2  Jones  Eq.  Sei 
HoU  V.  Cooper,  4I  X.  H.  Ill;  but  see  .SimVA  v.  Pinney,  32  Vt.  282)  ;  bi 
not  after  an  indictment  therefor  and  the  close  of  the  state's  eviden< 
(Shiver  ▼.  i^ait,  23  Ga.  230^ ;  although  it  would  be  good  after  indictmei 
but  before  trial  (Goodall  ▼.  Lowndes,  6  Q.  B,  464),  See^  further,  7  TToit 
Aetums  79. — Rbp. 
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Isaac  D.  Titsworth 

V. 

John  I.  Holly  and  others. 

A  mortgage  was  given  by  Holly  and  Piatt  to  Brewster,  in  satisfaction 

of  a  decree  for  deficiency  in  favor  of  one  Trippe  against  Holly  and  Piatt 

on  the  foreclosure  of  a  first  mortgage  on  lands  then  owned  by  Holly 

^nd  Piatt,  and  bought  at  the  foreclosure  sale  by  Brewster  and  one 

Murphy,     Trippers  decree  had  then  been  assigned  to  Brewster  and 

Murphy,  who  also  held  a  second  mortgage  on  the  premises  which  had 

oeen  given  to  Piatt  and  assigned  by  him  to  them.    On  foreclosure  of 

^>*ew8ter'8  mortgage, — Held,  that  an  agreement  made  two  days  after 

^i^^rster's  mortgage,  by  Brewster  and  Murphy,  to  assign  to  Holly  and 

^*tt  the  seoond  mortgage  (which,  after  the  foreclosure  and  sale  under 

^^  first,  possessed  no  value),  on  their  satisfying  the  decree  for  defi- 

^>2oy,  the  evidence  being  unsatisfactory  that  any  demand  for  such 

^^^^ment  had  ever  been  made,  was  satisfied  by  Brewster  and  Mur- 

'^    3^*8  tender  of  such  assignment  when  their  bill  was  filed. 


-^ill  to  foreclose.      On  final   hearing  on  pleadings  and 
P»"Oofs. 


Tr.  W.  J,  Magify  for  complainant. 
JUr.  J.  D.  Bartiiie,  for  defendants,  Holly  and  Piatt. 

Thb  Chancellor. 

The  mortgage  in  suit  was  given  to  John  L.  Brewster  by 

oily  and  Piatt,  in  satisfaction  of  a  decree  of  this  court  in 

foreclosure   suit   against   them  in  favor  of  William  R. 

ippe   for   deficiency.      Brewster   and   Herbert    Murphy 

re,  when  the  mortgage  was  given,  owners  of  the  decree 

assignment.     The  mortgaged  premises  in  that  suit  had 

n  sold,  -and  Brewster  and  Murphy,  who  held  a  mortgage 

m  by  James  R.  Qilmore  to  Piatt,  and  assigned  to  them 

he  latter  on  the  property,  subsequent  to  Trippe's  mort- 

^,  purchased  them  at  the  sherifl:''s^ale,  and  purchased 

^cree  from  Trippe. 
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Holly  and  Piatt  insist  that  part  of  the  consideration  of  the 
mortgage  now  in  suit  has  failed  by  the  default  of  Murphy 
and  Brewster ;  that  they,  Holly  and  Piatt,  gave  the  mort- 
gage in  suit  not  only  in  consideration  of  the  cancellation  of 
the  decree  for  deficiency,  but  in  consideration  also  of  an 
agreement  to  assign  to  them  the  Qilmore  bond  and  mort- 
gage. 

The  Gilmore  mortgage  was  of  no  value  (the  property  had 
been  sold  under  foreclosure  of  prior  mortgages)  and  it  does 
not  appear  that  the  bond  had  any  value.  But,  however  that 
may  have  been,  no  demand  was  ever  made  upon  Murphy 
or  Brewster  for  them  or  for  the  assignment.  Piatt  indeed 
swears  that  after  he  obtained  the  satisfaction  piece  for  the 
decree  (which  he  obtained  by  delivering  the  mortgage  in 
suit  with  the  bond  to  Murphy  and  Brewster's  lawyer),  he 
showed  it  to  Murphy,  and  told  him  he  wanted  him  to  draw 
the  assignment  of  the  Gilmore  mortgage,  assigning  it  to 
Holly,  but  it  does  not  appear  that  either  he  or  Holly  ever 
demanded  the  bond  and  mortgage  or  the  assignment,  or 
spoke  to  either  Murphy  or  Brewster  about  them  afterwards. 
Murphy  and  Brewster  tender  the  bond  and  mortgage -and 
assignment.  It  appears  very  probable  that  the  agreement 
to  assign  the  bond  and  mortgage  was  no  part  of  the  consid- 
eration of  the  mortgage  now  in  suit,  but  was  a  subsequent, 
voluntary  concession  on  the  part  of  Murphy.  The  agree- 
ment for  the  assignment  is  contained  in  a  note  from  him  to 
Piatt  (dated  two  days  after  the  date  of  the  mortgage  in 
suit),  agreeing  to  assign  the  Gilmore  bond  and  mortgage  as 
soon  as  the  decree  for  deficiency  was  satisfied. 

No  defence  is  established.  There  will  be  a  decree  accord- 
ingly. 
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Catharine  Wilson  and  husband 

V. 

Pbter  Fritts  and  wife  and  others. 

A  testator,  at  the  time  of  making  his  will,  and,  also,  at  the  time  of 

his  death,  had  eight  sons  living.    By  his  will  he  gave  his  real  estate  to 

his  widow  for  life,  with  remainder  in  fee  to  his  eight  sons.    After  his 

death  another  son  was  born,  who  was  not  provided  for^by  settlement 

nor   disinherited  by  the  will. — Held  (the  widow  being  dead),  that, 

under-  the  statute  (Rev,  p,  12JI6  {  19),  the  eight  sons  must  severally 

contribute  such  portions  of  their  real  and  personal  estate  derived  under 

tlie  will  as  will  make  the  share  of  such  pretermitted  posthumous  child 

equal  to  what  it  would  have  been  had  his  father  died  intestate,  and 

^bat  otherwise  the  provisions  of  the  will  were  not  disturbed. 


Ik- 


Bill  for  partition  and  cross-bill.     On  state  of  the  ease. 

Mr.  Isaac  Van  Wagoner^  for  complainants. 
JUr.  Peter  Ryle,  for  Peter  Fritts. 

TfiB  Chancellor. 

C^aniel  A.  Brower  died  in  1847,  leaving  a  will.     When  he 

'^^cle  his  will,  and  at  the  time  of  his  death,  he  had  eight 

®om  la.    Another  was  born  after  his  death.     By  his  will  he 

jS^^^i  his  real  estate  to  his  wife  during  her  widowhood  (she 

^^  CM  <:3^  dead),  with  remainder  in  fee  to  the  eight  sons  who 

^^**^  born  before  his  death.     His  posthumous  son  was  not 

P^^"^?"ided  for  by  settlement  or  will,  nor  was  he  disinherited. 

*^lie  questions  submitted  by  the  state  of  the  case  are, 

^^>-^ther  the  posthumous  son  is  entitled  to  receive  the  same 

P^^'tiion   of  his  father's   estate   that  he  would   have  been 

^^^^ 'tied  to  had  his  father  died  intestate;  and  whether  the 

birtit  of  the  posthumous  child  worked  a  complete  revocation 

ot  ^Ije  will,  annulling  it  in  all  its  parts.     The  language  of 

iV>^  statute  furnishes  a  full  and  complete  answer  to  both  of 

iJi^e  questionB.     The  act  {Rev.  p.  l^^S  §  19)  provides  that 
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if  a  testator,  having  a  child  or  children  born  at  the  time  of 
making  and  publishing  his  last  will  and  testament,  shall,  at 
his  death,  leave  a  child  or  children  born  after  the  making 
and  publishing  of  such  last  will  and  testament,  or  any 
descendant  or  descendants  of  such  after-born  child  or  chil- 
dren, the  child  or  children  so  after-born,  or  their  descendant 
or  descendants  respectively,  if  neither  provided  for  by 
settlement  nor  disinherited  by  the  testator,  shall  succeed  to 
the  same  portion  of  the  father's  estate  as  such  child  or 
children  or  descendants  would  have  been  entitled  to  if  the 
father  had  died  intestate;  towards  raising  which  portion  the 
devisees  and  legatees,  or  their  representatives,  shall  con- 
tribute proportionably  out  of  the  part  devised  and  bequeathed 
to  them  by  the  same  will  and  testament. 

The  will  stands,  except  so  far  as  the  disposition  of  property 
under  it  is  disturbed  by  the  necessity  of  contribution  to  make 
up  the  portion  of  the  posthumous  child.  The  devisees  and 
legatees,  those  to  whom  the  testator  has  given  his  property 
by  his  will,  must  contribute  from  that  which  is  devised  or 
bequeathed  to  them  by  the  will,  such  a  portion  as  the  pre- 
termitted posthumous  child  would  have  been  entitled  to  out 
of  the  estate  of  which  the  testator  was  possessed  at  the  time 
of  his  deatii  had  the  father  died  intestate. 

In  Wilson  v.  Miller,  1  Fait.  ^  H.  (Va.)  353,  under  the 
same  statutory  provision,  it  was  held  that  the  doctrine  of 
hotchpot  did  not  apply  to  such  a  case  as  this,  and  that  chil- 
dren who  had  been  advanced  might  therefore  take  their 
legacies  without  bringing  in  their  advancements,  and  the 
pretermitted  child  would  only  be  entitled,  under  any  circum- 
stances, to  its  share  of  the  estate  left  by  the  father  at  the 
time  of  his  death,  to  be  made  up  by  ratable  contributions 
among  the  legatees. 
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Marcus  Satbx  and  others,  execators  kc. 


James  R.  Saxre  and  others. 

A  teatfttor  gave  the  residue  of  hia  estate  to  his  executors,  in  trust  to 
ptf  ODMXth  thereof  to  the  children  of  a  deceased  daughter,  and  to 
p»T  lh«  income  of  the  remaining  five  shares  to  hie  ohiLdren  daring 
thnr  niUiral  lives,  and  then  thair  shares  to  go  to  their  isHue  respeot- 
ndf ;  and  if  ftu;  of  his  children  should  die  leaving  no  lawful  issue, 
ltt«  shuB  of  such  child  should  sink  into  the  residue ;  and,  in  order  to 
nuke  u  equal  division  of  his  estate,  that  any  obligations  he  might 
hold  tkgsioBt  any  of  his  children,  and  all  advances  to  any  of  them 
cbtrgcd  against  them  in  his  accounta,  should  be  deducted  from  their 
napsctiTe  shares,  and  income  allowed  them  only  on  the  residue,  and 
(heUwrul  issue  of  any  child  should  take  only  such  residue.  At  the 
Dme  oF  testator's  death,  four  of  his  children  nere  indebted  to  him  on 
^ligations  held  by  him,  one  son  to  an  amount  exceeding  his  share  of 
"m  eaUte ;  that  son  had  a  daughter  (his  only  child)  living  when  the 
■ill  »u  made,  but  she  has  sinoe  died.  The  testator  assigned  as  a  gift 
to  one  of  his  daughters  a  bond  and  mortgage  given  by  her  husband 
(ih«  joioing  in  the  latter)  on  bis  property,  but  whether  this  was 
''■vged  to  her  in  testator's  accounts  does  not  appear.— r£eU, 

(I)  That  if  no  such  chtu'ge  against  her  was  made,  it  cannot  be 
i»ina»A  from  her  share. 

(^1  That  the  son  who  was  indebted  to  the  estate  in  excess  of  his 
>nirc,  Biiut  pay  such  excess,  and  no  more. 

(1)  Qii^,  whether  theEnglish  rale  that  "dying  without  leaving  issue  " 
"''uii  bating  had  no  lawful  issue,  and  hence  that  the  death  of  such 
"■"  during  the  parent's  life-time,  does  not  deetroy  such  issue's  prior, 
"*'«)  interest,  has  been  adopted  here. 

KlI  for  conetrnction  of  will  &c. 

^r.  A.,  Q.  Keaabey,  for  complaioants. 

"'■■  F.   IVelinghuyaen,  for  James  R.   Sayre  and    Mrs. 

Ifeville. 

■IBs  Chancellor. 

"OBea  Sayre,  deceased,  late  of  Newark,  by  his  will,  after 
""wn  proviaioQ  for  his  widow  for  her  life  (she  is  now  dead) 
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gave  all  the  residue  of  his  estate  to  his  executors,  Marcus 
Sayre  and  James  Higbie  and  the  survivor  of  them  in  trust, 
to  pay  over  one-sixth  of  it  to  the  children  of  his  deceased 
daughter,  and  to  pay  the  interest,  income  and  profits  arising 
from  the  remaining  five  shares,  to  and  among  his  children 
for  and  during  their  natural  lives,  and  on  their  death  their 
shares  to  go  to  their  issue.  And  he  provided  that  if  any  of 
his  children  should  die  leaving  no  lawful  issue,  the  share 
of  such  child  should  sink  into  the  residue  and  be  disposed 
of  under  the  will.  He  then  declared  that  it  was  his  inten- 
tion to  make  an  equal  division  of  his  estate  among  his  chil- 
dren, and  to  that  end  directed  that  any  obligations  he  might 
hold  against  either  of  them  and  all  advances  he  might  have 
made  to  any  of  them  and  charged  against  them  in  hia 
accounts,  should  constitute  a  portion  of  their  respective 
shares,  and  that  they  should  receive  the  income  only  of  the 
residue  of  their  respective  shares  after  deducting  the  amount 
of  such  advances,  and  that  the  lawful  issue  of  any  child 
should  take  the  principal  of  their  parents'  share  after  such 
deductions  should  have  been  made. 

At  the  time  of  the  testator's  death  four  of  his  children 
were  indebted  to  him  on  their  obligations  held  by  him — 
one  of  them  to  an  amount  exceeding  his  share  of  the  estate. 
That  son  had  a  child  (a  daughter)  living  when  the  will  and 
the  codicil  thereto  were  made,  but  she  has  since  died. 

The  testator  assigned  as  a  gift  to  one  of  his  daughters  a 
bond  and  mortgage  given  by  her  husband  (she  joining  in 
the  latter)  on  his  property  in  Pennsylvania.  Whether  the 
testator  made  any  charge  of  this  gift  against  her  in  his 
accounts  does  not  appear. 

The  questions  propounded  are,  What  is  the  duty  of  the 
executors  with  respect  to  the  shares  of  those  children  whose 
obligations  the  testator  held,  and  as  to  the  gift  to  the  toaUir 
tor's  daughter? 

The  testator  declared  that  it  was  his  intention  to  make  wa 
equal  division  of  his  property  among  his  children,  and  that 
to  that  end  they  were  to  be  charged  with  all  the  advances. 
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made  to  them  on  that  account  and  charged  against  them  in 
his  accounts,  and  any  obligations  he  should  hold  against 
them.     What,  then,  is  the  share  of  any  of  his  children  in 
his  estate  ?    It  is  the  one-sixth,  less  the  amount  of  advances 
charged  against  him  or  her  in  the  testator's  accounts,  and 
the  amount  of  any  obligations  held  by  the  testator  against 
him  or  her.     In  other  words,  it  is  the  difference,  if  any 
there  be,  between  the  amount  of  the  one-sixth  and  the 
advances  and  obligations  to  and  against  the  donee  thereof. 
In  the  case  of  the  son  before   mentioned,  the  sixth  has 
already  been  received  in  his  obligations  held  by  the  testa- 
tor.   Had  his  daughter  lived  to  survive  him,  she,  clearly, 
iroald  have  had  no  claim  upon  the  testator's  estate  with 
reepect  to  the  share.     The  intention  of  the  testator  was  to 
aal>ject  to  the  limitations  declared  in  his  will   only  such 
aJi^ctres  or  parts  of  shares  as  might  at  his  death  be  coming 
t€:p^    his  children  out  of  his  estate  after  making  the  deduc- 
tL  OB8.    It  was  such  shares  or  parts  of  shares,  and   them 
al^z^ne,  that  he  intended  to  subject  to  administration  under 
tt^  ^  trust 

llie  "  share  "  that  was  to  sink  into  the  residue  in  case  of 

ttx^  death  of  the  child  without  issue,  was  that  on  which  the 

ct^ild  would,  under  the  will,  be  entitled   to   receive   the 

^i^^^ome  for  life  at  the  hands  of  the  executors  as  trustees, 

^■^<3  which  was  limited  over  to  the  issue  of  the  child  if  it 

fikxould  leave  any.     He  first  declared  in  the  will  what  shares 

1^^  children  were  to  have,  and  to  what  limitations  they  were 

^^  be  subject,  and  then  declared  how  the  shares  were  to  be 

^^mtituted.     The  construction  is  to  be  the  same  as  if  he 

^^^  first  declared  how  the  shares  were  to  be  constituted, 

^d  then  declared  the  limitations  to  which  they  were  to  be 

Wihject    He  did  not  intend  that  any  of  his  children  should 

^  required  to  furnish  security  to  his  executors  for  the  pay- 

'"^^t,  in  the  contingency  of  death  without  issue,  of  the 

k      MouDts  deducted,  nor  that  they  should  be  required  to  pay 

k      the  amount  deducted  in  any  event,  to  any  one,  but  the 

i 
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deductions  are  treated  as  a  permanent  reduction  j)ro  ianto 
of  the  amount  of  the  share. 

It  is  laid  down  as  a  rule  of  construction  of  wills  in  the 
English  courts,  that  the  word  "leaving"  in  a  gift  upon  death 
without  leaving  issue,  will,  if  possible,  be  so  construed  as  not 
to  destroy  prior  vested  interests,  and  it  will,  in  fact,  be  taken 
as  equivalent  to  "without  having  had  children  who  take 
vested  interests."  Thus,  where  there  is  a  bequest  or  devise 
to  one  for  life,  and  after  his  death  to  his  children,  whether 
a  particular  time  is  fixed  for  the  vesting  of  the  share  or  not, 
followed  by  a  gift  over  upon  the  death  of  the  life  tenant 
without  leaving  children,  the  children  of  the  life  tenant, 
either  at  their  birth  or  at  the  particular  time  appointed,  as 
the  case  may  be,  take  indefeasible  interests  not  liable  to  be 
defeated  by  death  in  the  life-time  of  the  life  tenant.  Theo- 
bald on  Wills  381 ;  Hawkins  on  WUls  217^  and  cases  cited. 

In  re  Brown's  Trusty  L.  B.  (16  Q.  B.)  239^  a  testator  gave  a 
fund  to  trustees  to  pay  the  dividends  to  his  daughter  for 
life,  and,  after  her  decease,  to  transfer  the  principal  equally 
amongst  all  her  children,  whether  by  her  then  putative 
husband  or  any  other  person  whom  she  might  marry,  who 
should  attain  to  the  age  of  twenty-one  years,  their  execu- 
tors, administrators  and  assigns,  and  provided  that  in  case 
his  daughter  should  die  leaving  no  issue,  the  principal 
should  go  to  the  testator's  other  children.  Ilis  daughter,  at 
the  time  of  making  the  will,  had  a  son  of  four  years  of  age 
by  her  putative  husband.  It  was  held  (her  putative  husband 
being  dead,  and  she  being  sixty-seven  years  old  and  having 
no  other  child)  that  the  son,  who  had  attained  to  the  age  of 
twenty-one  years,  was  entitled  absolutely  to  the  capital,  the 
word  "leaving"  being  construed  as  "having."  See,  also, 
TS-ehame  v.  Ixiyton,  L.  B.  (10  Q.  B,)  4^9.  This  rule,  how- 
ever, has  not,  that  I  am  aware,  been  adopted  in  our  courts, 
and  it  seems  to  me  as  a  rule  far  more  likely  to  defeat  than 
to  efiectuate  the  intention  of  testators. 

As  to  the  gift  to  the  testator's  daughter :  If  the  testator 
has  not  charged  that  against  her  as  an  advance  in  his 
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accounts,  it  ia  not  within  tlie  (leacription  of  the  advi 
»^-Licli  he  inteniJed  shoulil  he  deiiucEcd. 

0/ course  the  soa  \e  to  he  required  to  pay  what  he  owes 
the  estate  over  and  above  the  amount  of  his  share. 


Jacob  F.  Shabf 


AsABTABiA  Shea  aad  others. 


-^  X'^'f'^'^^i'  °f  lands  &t  a  sheriff's  sale  under  a  judgment  recovered 
*£^>  r^l  s  debtor  wbo  had  given  a  prior  morlgage  on  such  laodB,  which 
^'^  fcever  been  registered  and  of  which  the  judgment  creditor  had  no 
''****  <3«  but  of  which  auch  purchaser  had  actual  notice,  takes  the  title 


frees 


*:if  the  lien  of  auch  mortgage. 


-*^3I1   to   foreclose.     On  final   hearing  on  pleadings  and 

-^^r.  A.  A.  Clark,  for  complainant. 

-?**•.  X  W.  Davis,  for  defendant  Prall 

T'be  Chancellor. 

-T  he  question  in  this  case  is,  whether  the  complainant's 
^'^S'tgage  is  valid  against  the  title  of  the  defendant  Prall  to 
*™     mortgaged  premises.     Prall  purchased  the  property  in 
JuiHiarj-,  1874,  at  a  sale  under  an  execution  issued  on  a 
juOgrQcut  recovered  November  5tb,  1873,  in  Somerset  cir- 
clet court,  by  James  Hajs  against  the  mortgagors,  one  of 
waom,  Anastasia  Shea,  was,  at  the  time  of  the  recovery 
o'  the  judgment,  the  owner  of  the  premises.     The  mortgage 
***  given  in  May,  1872,  but  was  not  registered  until  May 
l*th,  1876,     Hays,  the  judgment  creditor,  had  no  notice  if 
1^    It,  therefore,  was  not  valid  against  him.    The  statute 
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provides  that  every  deed  of  mortgage  or  conveyance  in 
nature  of  a  mortgage,  of  or  for  any  lands,  tenements  or 
hereditaments,  executed  after  January  1st,  1821,  shall  be 
void  and  of  no  eifect  against  a  subsequent  judgment  creditor 
or  bonajide  purchaser  or  mortgagee  for  a  valuable  considera- 
tion, not  having  notice  thereof,  unless  recorded  or  lodged 
for  record  at  or  before  the  time  of  entering  the  judgment  or 
recording  or  lodging  for  record  the  subsequent  deed  or 
mortgage.  {Ra\  p.  706  §  22.)  The  sheriff's  deed  to  Prall 
vested  in  him  as  good  and  perfect  an  estate  in  the  premises 
as  the  Sheas  were  seized  of  or  entitled  to  at  or  before  the 
time  when  the  judgment  was  entered,  as  fully  to  all  intents 
and  purposes  as  if  they  had  sold  the  property  to  him  and 
had  received  the  consideration  mone}',  and  signed,  sealed 
and  delivered  the  deed.  {Rev.  p.  10J^3  §  7.)  And  it  vested  the 
estate  in  him  free  from  the  complainant's  mortgage,  because 
the  judgment  creditor  had  no  notice  of  that  mortgage. 
Ruigers  v.  Kingslavd,  3  Hal.  Ch.  178 ;  S.  C.  on  appecdj  Id. 
658  ;  Colcnian  v.  Barkkiv^  2  Dulch.  357.  And  it  makes  no 
difference  whether  Prall  had  notice  of  the  existence  of  the 
mortgage  or  not.  Rutgers  v.  Kingslaml,  ubi  supra  ;  Holmes  v. 
Stout^  2  Stock.  4.19.  It  is  obvious  that,  unless  the  protection 
of  the  statute  is  to  be  extended  to  the  purchaser  at  the  exe- 
cution sale,  the  judgment  creditor  cannot  have  the  full 
benefit  of  the  statute.  There  is  no  proof,  however,  that 
Prall  had  notice,  but  the  evidence  is  to  the  contrary.  There 
is  some  evidence  (the  testimony  of  the  complainant  alone) 
that  he  paid  interest  on  the  mortgage  in  1875,  but  he 
expressly  and  explicitly  denies  it.  The  complainant  swears, 
also,  that  in  1876,  Prall  said  the  mortgage  was  a  good  one, 
but  the  latter  positively  denies  this.  Another  witness  tes- 
tifies that,  in  1875,  Prall  told  him  there  was  a  mortgage  of 
one  hundred  and  fifty  dollars  (the  amount  of  the  complain- 
ant's mortgage)  on  the  property.  This  Prall  denies,  also. 
But  if  he  made  these  statements  in  1875  and  1876,  and  paid 
the  interest  in  the  former  year,  it  was  all  after  the  sale ;  and 
these  things  do  not  prove  that  he  had  notice  of  the  mortgage 
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t  the  time  of  the  sale,  which  was  in  January,  1874.     But, 
s  before  stated,  it  makes  no  difference  whether  he  had 
oticc  or  not. 
The  bill  will  be  dismissed,  with  costs. 


:he  Central  Railroad  Company  of  New  Jersey  and  others 
The  N.  J.  West  Line  Railroad  Company  and  others. 


Complainants  put  to  election  between  two  suits  pending,  one  in 
kis  coart  and  the  other  in  the  circuit  court  of  the  United  States  for 
is  district. 

The  latter  court  is  not  a  foreign  court. 

^  party  may  be  compelled  to  elect  between  a  suit  here  and  one  in  a 
f'C>»-«ign  court. 

One  of  several  defendants  may  call  for  such  election  after  he  has 
araswered. 

"Xhat  there  are  parties,  both  complainant  and  defendant,  in  this  suit 
^'^  this  courtf  who  were  not  parties  in  the  suit  in  the  federal  court,  will 
*^<^t;  prevent  this  court  from  requiring  such  election,  where  the  object 
^^    both  suits  and  the  relief  sought  are,  in  the  main,  identical. 

Such  election  may,  after  answer,  be  enforced  by  order,  upon  motion. 

Oomplainants  required  to  elect  within  eight  days  after  service  of  the 


Bill  for  relief.     On  motion  that  complainants  elect. 


.  ^OTB. — Disagreement  among  the  cases  has  arisen  from  the  applica- 
^jon  rather  than  from  any  question  as  to  the  soundness  of  the  rule, 
*hat  where  a  party  has  two  remedies  for  a  wronp,  an<-l  attempt'^  to 
Pyrsae  both  simultaneously,  the  court,  on  the  defendant's  application, 
^«l  require  him  to  elect  which  one  to  prosecute.     As  concurrent  suits 

•J  Uw  and  in  equity.     Simpson  v.  Sadf).  16  C.  B.  26;  3  N.  J.  L.  J.  67; 

^«>«u6y  V.  JBav,  52  N.  H.  513  :  Laraussini  v.  CarqueiU,  2^  Miss.  15 J  :  Cocke 

T: -Do/jon,  1   tenn.  171;  Pittsburgh  R,  R.  v.  Mt.  Pleasant  R.  R.,  76  Pa. 

^;  4S1;  Singer  v.  ScoU,  U  Ga,  659:   Rogers  v.  Hoskins.  15   Ga.  270; 

^  V.  Cant,  9  Wis,  54S;   Cole  v.  Flitcraft,  Iff  Md.  312,      See  Kirhy  v. 

''^•ciion,  ^2  Vt.  552. 
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Mr,  John  P.  Stockton,  Atfornen/- General,  3Ir.  H.  Gilchrist 
and  Mr,  T.  N.  McCarter,  for  the  motion. 

Mr,  F.  T,  Frelinghuysen  and  Mr,  B.  Williamson,  contra. 

The  Chancellor. 

The  bill  was  filed  in  1879,  by  The  Central  Railroad  Com- 
pany  of  New  Jersey,  The  American  Dock  Company,  Fran- 
cis S.  Lathrop,  receiver  for  the  creditors  and  stockholders 
of  the  former  company,  and  John  C.  Van  Home,  against 
The  New  Jersey  West  Line  Railroad  Corn[)any,  William  L. 
Larned,  receiver  for  the  creditors  and  stockholders  of  that 
company.  The  Trustees  for  tiie  Support  cff  Public  Schools, 
Asa  Packer,  Lloyd  Chamberlain  and  others.  Its  object  is 
to  obtain  relief  against  a  certain  grant  of  land  under  water, 
made  by  the  state  to  the  West  Line  Railroad  Company. 
That  company,  and  its  receiver,  are  made  parties  because 
of  the  interest  of  the  former  as  grantee,  and  the  Trustees 
for  the  Support  of  Public  Schools,  because  of  a  mortgage 
held  by  tiiem,  given  for  part  of  the  consideration  money  of 
\\w.  grant.     Under  a  decree  of  foreclosure  of  that  mortgages 

Thfi  rule  applies  to  suits  for  penalties.  Com.  v.  Churchill^  5  Mas,^. 
174;  State  v.  ikilifornia  Co,y  13  Nev,  289.  See  Com,  v.  Gilbert,  6  J,  J. 
Marsh.  184;  Jones  v.  Clay,  1  Box.  Jc  P.  191, 

It  lias  been  held  that  a  suit  at  law  could  not  be  stayed  on  account 
of  a  pon<linp  J*uit  in  equity  {Murphy  v.  Cadell,  2  Hon.  if  P.  137 ;  Blanch 


<nto  588). 

An  exception  to  the  rule  is,  that  a  mortgagee  may  foreclose  hft?  morr- 


,r,.M.  w.. -^v,^, ~ jxception  is  nowhere  clearly  state<l  : 

and  in  Oruierdonk  v.  Gray,  4  ^'-  ^'-  G''^-  ^'-^  Chancellor  Zabriskie  denied 
a  complainant  his  costs  on  foreclosure:  and  in  some  cases  such  double 
remedy  hai*  been  refu8e(l  altogether  [State  Bank  v.  Wihnv,  9  III.  57), 

There  are  other  occasional  exceptions  which  allow  both  remedies 
(Lee  V.  Txing,  Wightw,  7^:  Haskins  v.  Lomharrf,  16  Me.  I40 ;  Kittrctiqe  v. 
Bace,  IB  Otto  116;  Fisk  v.  Union  Pac,  R.  B.,  8  Blotch.  299;  Evans  v.  LSinaU, 
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obtiiined  in  this  court,  the  preniiaes  in  question  were  Bold, 
Dooember  2ijth,  1878,  and  at  the  sitle  were  purchaacd  by 
f''<*3"<l  Chamberlain.  Tlio  sale  was  set  aside  on  the  ground 
"f  eti  rprUe. 

''X'lie  bill,  according  to  its  own  statement,  is  tiled  to  have 
*■'*>  sale  [icr|)etiially  enjoined,  and  to  have  the  i^rant 
UocjI  j^red  invalid  and  void,  to  restrain  any  one  ulainiiiig  or 
*"  <--l«ini  thereunder  from  setting  up  such  title  aguiiiat  the 
•■'i»ii»  jilainants,  and  from  disturbing  the  complainants  in  their 
l>».»s*K<^aiiion  ofjhe  property,  an<I  to  remove  the  cloud  which 
tho    ^rant  ca^^upim  the  complainants'  title. 

*-*«»  the  10th  of  January,  1876,  a  bill  in  equity  was  tiled  in 

t  lies    <;ireiiit  enurt  of  the  United  States  for  the  district  of  Xew 

*^*-->soy,  by  John  Taylor  Johnston,  claiming,  as  grantee  of 

*■**      Central  Railroad  Company,  and  the    Dock  Company, 

"*^*^*^*  list  the  West  Line  Railroad  Ooni|jany,  the  Trustees  for 

**^      Support  of  Public  Schools,  and  William  L.  Lamed, 

^^^^'iver,  for  relief  against  the  grant  and  the  mortgage.     In 

'i«.t    suit  a  preliminary  injunction  was  obtained,  on  the  5tli 

*^*    ^Iiiy,  1876,  prohibiting  the  defendants  therein  frotil  pro- 

***iJciing   to   sell    tlie   premises,   and   from    disturbing   the 

^  ■^".  4SS)  ;  SB  nn  admiralty  lien  and  Huit  for  the  debt  (  Yen  v.  TaUm, 
r*-  ^-  (3  F.  CA  690,  aW  aue.'  nte<l;  Rnstfll  v.  Alt-uTei.  5  Cat.  J^i  Grangfr 
L>--''«V,27  Mieh.MXi.andaisa<dledi  The  Malilvo.,  L.  R.  [>  Ad.  d:  tc.) 
*k.<.  ^  y^^  Aafo«u,l■^  10  WjII.  SOi;  aud  see  Wch>,!  v.  Fithian,  .{  Z,ib.  S3S ; 
'''".VtSTV.Eattr.rnCa.tiG  M.:.  ^00) :  or  brini-in?  nn  action  for  ni^itters 
1  ^"^iouslv  sulimitted  loan  nrbitration  wliich  ia  Btill  iwniiinj:  (Kuaasv. 
•''■-"Jci„^,hVr.iliS).  '  ^^ 

,  -p-^  to  concurrent  rflmeiliM  on  other  liens,  nee  Bmirw  v,  Ifanna,  rt 
,*'"»*,  70i,-  AmervTsn  Hank  v.  Jhbbim,  99  Mati.  313 ;  Thielman  v.  Carr, 
J  '^e.SH'i:  Barkiirt.  Am<rk,.^  Beaa.G^:  H.ckrrv  Miti-hfll,  6  Ihier  687 , 
^^fanct  y.  Ri-mtx-iltn.  I!  Bi«.  ^.};  Wurt:  v.  flarl,  13  /utua  .'tS/  Moxr^t  v. 
^^'^fiwan,  3  A.  A'.  MartA.  3!)!K 

f,^'*    to  a  Rpecinl  or  quiiliHed  election,  see  J^anklin  v.  ITrrae.K,  3  Tenn. 
'  *•  4C7;   Thompson  V.  Graham.  I  Paige  iSS. 

A  nuitin  &  foreign  court,  however,  does  nnlftlwayscompel  the  plaintiff 
*2  •loct  (HW  V.  -VcQxwJ/.  5  Ijo..  ^ii  Chalzil  v.  Bahm,S  mi'nrd  SJ,- 
"""ici  V.  WiUfM,  19  How.  Pr.  56ti .-  Davit  v.  Marion,  i  Ba.ih  443 :  Gruter  v. 
■^PPerion,  Si  Ark.  332:  Alien  v.  VaU,  69  III.  6S5  ;  WilWima  v.  Ayraull,  31 
'™*.  364;  O*aood  V.  Mi^ire,  61  Harb.  54;  Barraais  v.  .Vi/ler.  5  Hme.  Pr. 
51;  Satith  »,  ijoikrap,  H  Pa. »».  3S6;  Humphru*  v.  Dawton.  38  Ala.  199; 
«  Armond  v.  BoAn,  U  Jnd.  607;   Tdverion  v.  Conant,  18  jV.  II.  1S3; 
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possession  of  Mr.  Johnston  until  the  further  order  of  the 
court.  Tliat  injunction  was  dissolved  in  1878,  on  the 
ground,  as  stated  in  the  rule,  that  by  force  of  the  statute  it 
continued  in  force  only  until  the  next  term  after  it  was 
granted,  and  had  not  been  renewed.  The  premises  were 
subsequently  sold  under  the  decree  of  foreclosure  in  this 
court  before  mentioned,  and  were  purchased  by  Chamber- 
Iain,  Some  of  the  defendants  in  this  cause,  who  are  not 
parties  defendant  to  the  suit  in  the  United  States  court,  are 
made  parties  by  reason  of  their  interest  as  holders  of  liens 
or  encumbrances  on  the  premises  under  the  West  Line 
Railroad  Company,  and  the  rest  by  reason  of  their  interest 
under  the  sale  in  foreclosure. 

The  bill  in  this  suit  states  that  the  suit  in  the  federal 
court  was,  in  fact,  instituted  by  the  Central  Railroad  Com- 
pany and  the  Dock  Company,  through  John  Taylor  John- 
ston ;  that  the  conveyances  by  those  corporations  to  him, 
under  which  alone  he  derived  his  title,  were  made  merely 
for  the  purpose  of  giving  jurisdiction  to  the  federal  courts, 
in  order  that  those  corporations  might  thus  (in  view  of  the 
interest  of  the  state  in  the  controversy)  be  enabled  to  avail 


Trabuc  V.  Short,  5  Cold,  293:  Wilson  v.  Ferrand,  L.  R.  (13  Eq.)  362 j  Co.r 
V.  Mitchell,  7  C.  B.  [N,  S.)  55,  See,  also,  McLane  v.  Manning,  Winst,  (X, 
C)  Er/,  00;  McGihraj/  v,  Avery,  30  Vt,  538);  and  in  this  respect  the 
English  cases  are  said  to  include  the  courts ot' Scotland  [Cowan  v.  Braid- 
wowi,  1  Man,  d'  Gr.  382;  Russell  v.  Smith,  7  M,  tt*  11".  810;  Venning  v. 
I^n/d,  1  De  G,  F.  it*  J.  103;  Carron  Iron  Co.  v.  Maclaren,  5  H,  of  L.  Cos. 
416);  Ireland  [Sherhj  v.  Life  Ass'n  Co,,  3  C,  B,  [K,  S.)  597;  Alexander 
V.  Adamsy  16  L.  T,  [N,  S,)  384);  Jamaica  [Bayley  v.  Edwards,  3  SwansL 
703):  Newfoundland  (Henley  v.  Soper.  8  B,  Jb  C.  16;  Foster  v.  Vassall,  S 
Atk.  587);  Canntia  (  y'oung  v.  Barclay,  5  II,  of  L,  Cas,  431) :  New  South 
Wales  [Bank  of  Australasia  v.  Nias,  16  Ad.  d'  E,  (N.  S.)  717) ;  the  island 
of  Grenada  (Farqu/iarson  v.  Seton,  5  Russ,  -^v) ;  India  (Ostell  v.  Lepage, 
10  E.  L,  d  E,  250,  5   DeG.  d  Sm,  95,  2   DcG,  M,  d  G,  892);  Wales 

(Morgan  v. ,1  Atk.  408) ;  the  consular  court  at  Constantinople 

(Barber  v.  Lamb, 8  C.  B,  (N,  S,)  95);  the  United  States  (Cox  v.  Mitchell^ 
7  C,  B,  (N,  S.)  55), 

As  to  suits  in  other  counties  of  the  same  state,  see  Clay  well  v,  Sudreih, 
77  N.  C,  287.  Also,  federal  courts  in  districts  outside  of  the  state  where 
the  action  is  pending.  Cf}ok  v.  Litchfield,  5  Sandf,  330;  Lloyd  v.  Reynolds, 
S9  Ind,  299;  Brooks  v.  Mills  Co,,  4  Dill,  524,  and  especially  the  noU  on  529  el 
seq.,  S,  C  2  Cent,  L,  J.  719;  Lawre^ice  v.  Remington,  6  Biss.  44;  Stanion  v. 
Embrey,  3  Otto  548;  L,s.  Co.  v.  Brune,  6  OUo  588. 
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thoniaelves  of  those  courts  as  a  forum  for  the  litigation  of 

the    question  in  dispute.     It  seems  undeniable,  and,  indeed, 

it  is    not  questioned,  that  this  suit  is,  so  far  as  those  corpora- 

tioi:i.s    are  concerned,  for  the  identical  cause,  and  for  pre- 

cis^l^,-  the  same  relief  as  the  suit  in  the  federal  court,  except 

as  to  the  sale  under  foreclosure,  which  occurred  subsequently 

to     t:Yx4^  institution  of  the  latter  suit.     There  is,  indeed,  an 

u<iclit.ional  complainant,  John   C.  Van  Home,  here.      He 

malcoa  common  cause  with  the  complainant  corporations, 

l>eoa.i.ise  he  is  (though  independently  of  them)  affected  by 

tVio   same  grant  against  which  they  seek  relief.     Motion  is 

iTiado    that  the  complainant  corporations   elect   in   which 

^^^runi,  the  federal  or  state,  they  will  proceed.     The  suit  in 

the  ±Videral  court  appears  to  have  rested  since  the  dissolution 

^f   thxe  injunction,  which  took  place  on  the  30th  of  Novem- 

^^»-,    X878. 

TLk)  complainants'  counsel  insist  that  the  objection  under 

J^^risi^jeration  is  not  valid,  and  that,  if  made  by  answer,  as 

1^  Hi    tact  is,  it  cannot  avail  the  defendants  before  the  final 

heariiior;  and  if  the  defendants  would  avail  themselves  of 

*f  "1 

"  oetore  final  hearing  on  the  merits,  they  must  do  so  by 

"^^^ere  the  federal  court  is  held  in  the  same  district  as  the  state 
..*^**^>  the  cases  are  conflicting;  those  maintaining  that  they  are  even 
^,^^  foreign,  are:  Wadleigh  v.  Veazie,  3  Sumn,  165;  White  v.  Whitman^  1 
ll^^^-^^y  I^^nff  V.  Marsh,  2  Cliff,  311;  Parsons  v.  Greenville  R.  Jt,,  1 
'^0^  ^^  ^^J  Bininger's  Case,  7  Blatch,  168;  Greenwood  v.  Rector,  1  Hempst. 
\  >  vrhile  those  holding  the  contrary  are :  Presh.  Church  v.  White,  ^ 
V     •    -^^^aw  Reg.  5^ ;  ^arl  y,  Raj/mond,  4  McLean  233;  Smith  v,  Atlantic 


T^J^?^  ^'  %>offord,  22  Ct>nn.  495;  Barney  v.  Patterson,  6  Har.  d:  Johns,  182; 

^^ms  V.  Wilkes,  U  Pa,  St,  228;  Cunningham  v.  Campbell,  3  Tenn,  Ch,  488. 

.    "^^ter  a  suit  begun  in  one  state,  the  plaintiffs  sued  for  the  same  cause 

^  V^*^^'^^'i  ^^^  pursued  it  to  judgment, — Held,  that  the  judgment  was 

*  ^^^  to  the  first  suit.      North  Bank  v.  Brown,  50  Me.  214 :  also,  Baxley 

^^  *^ah,  16  Pa,  St.  241 ;  Paine  v.  Schenectady  Ins.  Co,,  11  R.  I.  4II, 

^ne  of  several  defendants,  without  the  concurrence  of  the  others, 

n»^^®  right  to  compel  an  election.     Bradford  v.  Williams,  2  Md.  Ch,  1. 

^be  second  suit  must  be  for  substantially  the  same  subject  matter 

syftrUtU  V.  Cooper,  3  C.  E.  Gr.  24I;  Macey  v.  Childress,  2  Tenn.  Ch,  23; 

^<*en6iiry  v.  Finion,  Coop,  temp.  Brovgh.  60;  McEwen  v.  Broadhead,  3  Stock, 
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plea,  and  that,  therefore,  the  motion  cannot  prevail.  Th( 
farther  insist  that  the  mere  pendency  of  a  suit  for  the  san 
craa-e  in  a  foreign  court,  or  in  a  court  of  the  United  Stat4e 
f-annot  be  plea^led  in  abatement  or  in^bar  to  a  proceedir 
in  a  state  court.  The  defendants,  in  whose  behalf  tl 
motion  is  made,  The  Trustees  for  the  Supj>ort  of  Pub) 
Sch<^K>l:*,  have  answered. 

A  cora|»lainant  who  Las  two  suits,  one  at  law  and  the  oth 
in  equity,  or  both  in  equity,  pending  for  the  same  caus 
at  the  same  time,  will  be  put  to  his  election,  except  in  tl 
case  of  foreclosure  of  mortfirage,  in  which  case  both  a  suit 
law  and  a  suit  in  equity,  at  the  same  time,  may  be  mai 
tained.  Stf/n/s  Eq,  Pl\  736;  \Vo}j  v.  BraQtur.  1  C.  K  G 
21^  ;  OMover'a  Exr  v.  Conf^icer,  Sax.  4^0S  :  McEwan  v.  Broa 
had,  P.  Stork.  nO ;  Moore  v.  (}mhbs,  S  B.  Mon.  (TTy.)  7^ 
Brotm  v.  Wallace,  i?  Bland  o8o,  601.  And  the  defenda 
may  call  for  the  election  as  soon  as  he  has  filed  his  answe 

In  Mitefiell  v.  Bunrh,  2  Paige  606,  cited  by  complainant 
counsel,  there  was  a  suit  at  law  in  the  federal  court,  and 
suit  in  equity  in  chancery  of  the  state  of  Xew  Yor 
Thonirh  the  chancellor,  indeed,  said  that  the  mere  penden< 
i»r  a  stilt  in  a  foreisrn  court,  or  in  a  court  of  the  Unit< 


120:   I)niiAon  v.  JohnJtor,.  1   C.  E.  Gr,  112:  Balhn  v.   Balhu,  26  Vt.  67 
f  o^w^rf"  Co.  V,  Iin>ckwaifj  -iO  fal.  32.^*:   1ir»i'it'ord  v.  Wt//ianis,  2  .\f<f.  ('A. 
tS'i/Jinr/.i  V.  (^rtvuiyf.ar  C/»..  .%"  .1/Wt.  SIS:   McRitc  v.  6'in(/Uton,  S5  Aia.  29 
Flif^t  V.  Sptirr^  11  H,  Mou.  ^IS)  :  and  broutzht  by  ihe  same  parties,  or 
llie  »ariie  riglil  ( Iligtiina  v.  York  Co.,  2  Atk,  44/  JJ<^nr>/  v.  (toldnetf,  15  . 
d*   H'.  /fffj^ :  K^mn  v.  Lomer.  IJ  J»/r.  236 :    Tl  ise  v.  Prowjtf,  9  Price  39 
t^'nti'ter  V.  DtinsVm,  1  Mann.  »(•  7?y.  CtOS :  Fulton  v.  Golden^  10  (\  E.  Gr,  So 
Ji'ttti  V.  ('ozine.^  2  Edw.  Ch.  HSS ;    WaUworth  v.  Johnson^  J^l  CaL  61  ;  Heti 
V.  Xorfon,  S  hay  71:   (jdr  v.  Butter.  JfS  Me.  401;  ^Stern's  tasf,  U  AUi.  51 
Adams  V.  Gnrdinrr^  IS  B.  Mon.  197 ;  Atkinson  v.  State  Buhk,5  Black/.  S 
JfawHort  V.   Vnuiihn^  Jfi  lud.  S95  j   Cf  Conner  V.  Blake.  29  CaL  S12 ;  Eisk 
I'nion  Pae.  It.  II.  Co..  S  Blaich.  299:  Davis  v.  Hunt.  2  Bail.  412;  Paul 
IIurlh*rt.  5  Ripnrtrr  7SS:   Oshom  v.  Cl(»id^  23  Iowa  104;   ^f^o^^  v.  Bank, 
Pa.  AY.  .r,5:  Xr^r  Enqlnnd  Screw  Co.  v.  Bliien.  3  Blatch.  240.     See  Gra 
V.  I)ah.  I  Mnn.  190;  McConnell  v.  Stettinins,  7  IV.  707 ;   Thomas  v.  Ft 
Ifive^  17  Vt.  13H;  lilackhurn  \.  Watson,  85  Pa.  St.  241;  Parsons  v.  Grreenv\ 
Co.,  1  Hughes  279). 

The  pendency  of  another  suit  cannot  be  shown  without  pleading 
(Pereival  v.  Hickey,  18  Johns.  257;   White  v.  Talmage,  35  JV.  T.  Sup, 
228  f  Bizet  v.  Gil/nitrieky  16  Kan.  564:  Anderson  v.  Barry,  $  J,  J,  Mar 
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^5  tales,  could  not  be  pleaded  in  abatement  or  bar  to  a  pro- 
c^^eding  in  a  state  court,  be,  at  the  same  time,  refuBed  to 
i-*?gard  the  circuit  court  of  tbe  United  States,  sitting  within 
t:  1  a  e  limits  of  bis  state,  as  a  foreign  cou  rt,  and  be  also  iuti- 
iBKStcd  that,  bad  the  notice  in  tbe  suit  before  bim  been 
1  •  «-«>per]y  framed,  he  would  have  required  an  election,  and, 
ill  fac;t,  he  did  require  the  complainant  to  elect  between  bail 
ii  A     tlie  federal  court  and  lie  exeat  in  the  state  court. 

Tlie  right  to  put  the  complainant  to  an  election  is  not 
**<r>iifined  to  suits  brought  in  our  own  courts;  but  be  may  he 
c«j>Tnpelled  to  elect  whether  he  will  proceed  in  this  or  in  a 
*«.>i-eigii  court.  1  Iloffm.  Ch.  Pr.  343;  1  Barb.  Ch.  Pr. 
{.-ti^  Ticised  ed,)  3^7 ;  PUltrs  v.  Thompson,  Cooper  S94. 

Xn  Lothrop  Sewing  Machine  Co.  v.  Bond  and  Lalhrop  Alan- 
*'.  f^'iHurinq  Co.,  in  this  court,  in  1868,  the  complainants  were 
*"*~'r|iiired,  before  answer  tiled,  to  elect  between  a  suit  in 
♦equity  in  New  York  and  that  suit. 

If,  in  this  case,  tbe  complainants  should  be  permitted  to 
P***~>eeed  in  both  courts,  there  might  result  decrees  dianiet- 
*■'  oaily  opposite  to  one  another  and  a  conflict  of  jurisdiction. 
*^  80,  which  decree  would  prevail?  Apart  from  the  other 
'Considerations  appropriate  to  the  decision  of  this  question, 

^■*i  ,■  Bijytt  V.  ScAooUv,  S  D'lieh.  iTA.  See,  however,  Ilaigh  v.  Paris,  16 
-V,  .f  w.  lU;  BUidl'v.  mUiamsoH.  7  //.  *  N.  391) ;  and  it  may  be  set 
^%'  by  answer  or  demurrer  or  plea  {Hcrnfagcr  v.  Ilmnfager,  6  IImp.  Pr. 
^^;  MnrtoH  y.  Swiater,  12  Alien  ISi;  (.SiTd  v.  Lewii,  I  Dana  351:  Patter- 
'"n  V.  MerctT,  23  Ind.  16;  Sckenck  V.  S'l,n,rk.  5  Hal.  S7G.  See  KlanckoT'i 
*-  'SVoiK,  IG  Vt.  S34). 

But  the  plain titt' need  not  elect  until  after  tlie  defendant  hananswereil 
L  V'ienma  v.  AfnU,  S7  Ga.  93;  Ihinlaii  v,  Xtaman,  US  Ala.  17S) ;  and  mav 

L  then  proceed  by  motion  or  jietition  [freeman  v.  SlagU,  i  Hal.  (A.  81J,). 

I  Nimble,  the  motion  must  be  made  in  the  lait  suit.     ltat:er  v.  Ratztr. 

I  '  AM.  A',  C.  461 1   Nuholl  T.  Mason,  21   Wtnd.  339 ;  Jiatd-  n/"  U.  S.  v.  Mer- 

'l-tiiU  Bank,  7  GUI  415  ;  tihenBoxdv.  lIammo:d.  4  Black/.  604;  Ji'"'"r  v. 
^irihal'.  1  Whtcd.21o:  Iluishl  v.  Jloflf-/.  3  H'enrf.  258.  See  .Morlci  v. 
»■(«,  7  Vl.  123;   WUiiami:.!  v.  Paxloii,  18  Grait.  47S. 

After  an  election  to  proceed  in  one  court,  ^he  party  cannot  ohject  to 
'I*  Jarwdiclion.  McBroom  v,  H'lVty,  2  HtUk.  58  ;  Mortimiin  v.  .S'oiiriw,  1 
fit  El.  399;  ifom'jon  v.  Hatrinon,  39  Ala.  489. 

Aa  to  waiver  of  an  election,  see  WtlcAel  v.  TAompion,  39  Ga.  559  .- 
V^IAum  T.  Grtat  WaH.  In*.  O..,  114  '««'.  175;  KUlrtdge  v.  liace,  2 
Otto  116.— Hw. 
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it  is  the  policy  of  the  federal  and  state  courts  to  avoid  sii 
conflicts.  New  Jersey  Zinc  Co.  v.  Franklin  Iron  Q?.,  2  Ste 
1,22. 

Acconling  to  the  practice,  the  complainants  may  be 
to  their  election  after  answer,  by  order,  upon  motion.     Wi 
V.  Bragaic^  ubi  supra,  G>lb.  For.  Rom.  19€ ;  Dan.  Ot.  Pr.  (. 
Am.  ed.)  Hlo  ;  Conover's  Exr  v.  Conover^  ubi  supm. 

Manifestly,  it  is  the  dictate  of  justice  that  the  Trustee 
for  the  Support  of  Public  Schools  should  be  spared   th 
neces?!iity  of  defending  both  suits.     In  the  main,  the  pra^ 
of  eaclj  bill  is  precisely  the  same  and  the  relief  sought  i 
each  suit  identical.     The  fact  that  there  are  other  defen 
ants  in  this  suit  than  those  in  the  suit  in  the  federal  cou 
or  that  there  is  another  complainant  here  besides  those  wh 
were  the  real  complainants  there,  will  not  prevent  this  cour 
from  requiring  the  election.     Ston/'if  F*j.  PL  §  7JS;  Doirs^ 
V.  Mc Michael,  6  Paige  ISO  ;  Gardner  v.  Raisbech,  1  Steic.  71 - 

The  complainant  corporations  should  be  required  to  elect—- 
There  will  acc<>rdin<rlv  be  an  order  that  thev  elect  withiiiP 
eight  days  after  service  of  the  order.  Such  is  the  practice* 
Boyd  V.  Iltinztlman,  J  !>>■.  <f-  Bea.  SSI ;  Royers  v.  Vosburyhy, 
4  Johns.  Ch.  84,  If  they  elect  to  proceed  in  the  federal  court, 
the  bill  in  this  suit  will  be  dismissed  as  to  them,  with  costs, 
and  if  they  elect  to  proceed  here,  they  will  be  required  to 
dismiss  their  bill  in  the  federal  court  as  a  condition  prece- 
dsnt  to  doing  so. 


Carrie  E.  Black 

r. 

Clayton  A.  Black. 


By  a  decree  of  this  court,  Carrie  £.  Black  recovered  $2,900  (which 
wan  afterwards,  on  appeal,  reduced  to  $1,000)  against  her  husband, 
Clayton  Block.  Her  solicitor  claimed  the  promissory  note  for  $1,000 
on  which  the  last  decree  was  based,  by  assignment  from  her,  for  pro- 
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.  services,  and,  aUo,  claimed  tbe  decree  by  anotber  assignment. 
tacbment  levied  on  ''cash  in  hands  of  Clayton  Black,"  one  of 
itors  also  claimed  tbe  money  due  on  the  decree. — Held, 
lat  money  due  on  a  decree  of  Ibis  court,  is  not  the  subject  of 

lat  the  levy  was  not  eSectual. 

lat  the  aolicilor's  clium  could  not  be  passed  upon  without  notice 

ient  and  proof  by  bim  to  sustain  bia  claim. 


ippHcation  for  tlie  money  due  on  the  decree,  wliich 
m  paid  into  court. 

5^.  D.  Dilhi^e,  in  pro.  pers. 

li.  S.  Jenkins,  for  attaching  creditor. 

Chancellor. 

money  due  on  the  decree  in  this  cause  has,  on  motion 

If  of  the  defendant  and  for  his  protection  apainst  cou- 

claims  to  it,  been  paid  into  court.     One  of  those 
is  made  liy  tlio  cuiupUiinant's  solicitor,  who  alleges 

i:'  and  since  l>eeeniber,  1874,  has  been  the  owner  of 
missory  note  for  ?l,000,on  which  the  decree  is  based, 
orsenieiit  thereof  to  him  by  the  complainant  as  coun- 
and  for  his  other  proloasional  services  for  her.  Ho 
linis  that,  o»i  the  21st  of  November,  1878,  the  oom- 
t  assigned  the  decree  (which,  as  originally  made  in 
irt,  was  for  S2,9jti.76  and  interest,  but  was  reduced, 
eal)  to  him  in  consideration  of  tbe  further  sum  of 
75  then  fouud  to  be  duo  to  him  from  her.  He  pro- 
the  note  endorsed,  and  the  assignment.  Gottlieb 
r  claims  the  money  under  an  attachment  issued  out 
ington  circuit  court,  against  the  property  of  the  coni- 
,t,  and  levied  on  the  4th  of  November,  1878.  It 
?,  however,  that  the  kvy  was  as  follows:  "  Cash  iu 
jfClayton  Black,  ?2,900." 
■t  from  the  fact  that  money  due  on  a  decree  is  not  the 

of  such  an  attachnvent  (Skhm  v.  Zimmerman,  3  Z(ib, 
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160)y  the  levy  was  not  eftectualj  and,  as  against  the  mot 
due  on  the  decree,  is  a  nullity.  Maxwell  v.  McGee,  12  Cn 
137.  The  complainant  has  had  no  notice  of  this  applicati 
and  the  endorsement  and  assignment  are  not  proved.  1 
application  is  made  adversely  to  her ;  her  solicitor  claimi 
in  his  own  right.  Without  passing  on  or  questioning 
claim,  I  shall,  therefore,  order  that  the  money  be  paid  o 
to  him  as  her  solicitor,  leaving  him  to  assert  or  maintain 
claim  to  the  money  outside  of  this  application. 


William  C.  Miller 

V. 

Ira  M.  Harrison. 


On  a  motion  for  an  injunction  to  prevent  an  administrator  ft 
nettling  his  final  account  in  the  orphans  court,  it  was  alleged  that  o 
plainant,  together  with  three  other  creditors,  had  presented  his  cL 
to  the  administrator  under  the  usual  order  limiting  the  time  for  si 
presentation  to  nine  months.  The  estate  was  afterwards  found  to 
insolvent,  and  the  intestate's  lands  sold  under  insolvent  proceedii 
At  a  subsequent  meeting  of  all  the  creditors,  an  equal  division  of 
assets  was  agreed  on,  and  each  creditor  received  about  forty-one 
cent,  of  his  demand.  Complainant  claims  that  the  administrator  c 
cealed  from  him  the  priority  over  the  other  Creditors,  which'  he  1 
acquired  by  his  diligence  in  presenting  his  claim.  No  actual  fraa< 
imputed  to  the  administrator,  who  asserts  that  he  acted  under 
advice  of  his  counsel  and  the  surrogate.  Preliminary  injunct 
granted,  but  the  question  as  to  the  duty  of  the  administrator,  un 
the  circumstances,  lield,  in  order  that  it  may  be  determined  after 
evidence  has  been  taken. 


Bill   for   relief.      Motion    for  injunction.      On   bill  % 
answer  and  affidavits. 

Mr.  J,  0,  Clark^  for  the  motion. 

Mr.  J.  W.  Tayloi'^  contra. 
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HE  Chancellor. 

he  bill  is  filed  to  restraiu  the  defendant  from  proceedins: 
settle  his  final  account  as  administrator  of  the  estate  of 
>l::in  C.  Johnson,  deceased,  in  the  orphans  court  of  Essex 
>xjiity,  and  to  compel  him  to  pay  to  the  complainant  the 
a.1  Since  of  the  claim  of  the  latter  against  the  estate.  The 
oTX^plainant  was  a  creditor  of  the  estate.  The  defendant 
ook  the  usual  order  to  limit  creditors,  and  the  complainant 
lul^r  presented  his  claim  within  the  period  limited  (nine 
months).  The  estate  was  subsequently  declared  insolvent, 
iinci  the  intestate's  land  sold  under  the  decree  of  insolvency. 
From  that  point  the  regular  course  of  proceedings  was  sus- 
]^»en<lefl,  and  a  settlement  of  the  estate  and  distribution  of 
riie  assets  were  made  outside  of  them. 

In  the  settlement  and  distribution,  the  fact  that  none  of 
t\ie  creditors  except  the  complainant  and  three  others  had 
Wed  their  claims  within  the  nine  months,  was  ignored. 
The  reasons  for  adopting  this  method  do  not  so  clearly 
appear  as  to  justify  the  withholding  of  the  injunction,  and 
it  does  not  seem  proper  to  adjudicate  finally  on  the  case  in 
the  light  of  the  pleadings  only.  It  is  alleged  that  threat- 
ened litigation  of  great  importance  was  among  those  rea- 
sons. It  appears  that  the  creditors  (the  complainant  among 
them)  met  together  after  the  expiration  of  the  nine  months, 
and  agreed  to  the  settlement  which  was  made.  It  also 
appears  that  they  received  about  forty -one  per  cent,  of  their 
elaims;  a  large  sum  of  nionoy  being  so  distributed. 

It  is  alleged  by  the  defendant  that  the  complainant  was 

actively  instrumental  in  bringing  about  the  meeting  of  the 

creditors,  and  participated  in  the  proceedings  thereat  and 

concurred  in  the  action  which  was  resolved  upon  and  which 

resulted  in   the  distribution  of  the  assets  amonsf  all   the 

ci'editors. 

The  ground  of  the  claim  to  relief  is,  that  the  defendant  is 
chargeable  with  having  concealed  from  the  complainant  the 
tiiet  tliat  the  latter  had,  by  his  superior  diligence  in  putting 
iij  his  claim,  obtained  a  preference  in  the  payment  of  his 
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debt  over  those  who  had  not  done.  so.  No  actual  fraud 
imputed  to  him,  and  there  does  not  appear  to  be  any  groui 
for  such  an  imputation.  It  must  have  been  a  matter  < 
indifference  to  him,  personally,  whether  the  assets  were  di 
tributed  to  the  creditors  who  had  proved  their  claims  with 
the  nine  months  alone,  or  among  all  the  creditors.  I 
appears  to  have  been  actuated  by  a  desire  to  do  what  w 
best  for  all  the  creditors,  and  he  acted,  he  says,  at  the  su 
gestion  of  the  surrogate  and  under  the  advice  of  conn8< 
and  the  object  was  to  settle  the  estate  speedily  and  to  tl 
best  advantage. 

The   complainant   does   not  appear  to  have   made  ai 
inquiry  of  the  defendant  as  to  the  amount  of  claims  put 
within  the   time   limited,  and  it  is  not   alleged   that  tl 
defendant  made  any  statement  to  him  on  the  subject, 
remains  to  be  seen  whether,  under  the  circumstances, 
the  facts  may  be  developed,  the  latter  was  under  any  ob 
gation  to  notify  the  former  of  the  priority  which  he  hj 
obtained  by  putting  in  his  claim. 


Ltdia  a.  Dildinb 

V. 

IlALPd  Dildine,  executor  &c.,  and  others.' 

A  testator  gave  '*  unto  my  beloved  sisters  Martha  and  Abigail,  & 
to  my  brothers  Ralph  and  Abram,  all  the  lands  situate  in  O.  coun 
III.,  share  and  share  alike,  and  all  my  personal  property  of  eve 
kind  and  description.-'  When  the  will  was  made,  both  Martha  a 
Abigail  were  dead,  leaving  issue.  Testator  left  no  children  e 
descendants  of  children,  nor  father,  nor  mother,  and  no  broth< 
uBZcept  Ralph  and  Abram. — Held, 
^  (1)  That  there  being  no  words  of  substitution  in  the  clause  quote 
nor  such  intention  apparent  from  any  other  clause  in  the  will,  the  g 
to  the  Bisters  lapsed,  whether  testator  knew,  when  he  made  the  wi 
that  they  were  dead  or  not. 
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^2)  That  a  gift  to  individuals  desoril>ed  by  name,  although  they  may 
vnstitnte  a  class  standing  alone,  indicates  an  intention  to  give  to  them 
ly  as  individuals,  and  therefore  Ralph  and  Abram  do  not  take  the 
olegifb. 
C.3)  That  the  testator  died  intestate  as  to  one-half  of  the  personal 
operty  mentioned  in  this  clause,  and  it  must  be  distributed  among 
next  of  kin,  including  hia  widow,  notwithstanding  a  provision  for 
^^^x  in  another  clause  in  lieu  of  her  dower. 


3ill  for  relief.     On  final  hearing  on  pleadings  and  proo&. 

Jfr.  Lewis  Cochran^  for  complainant. 

Jfr.  Thomas  N.  Mc Carter ^  for  Ralph  Dildine. 

Mr.  Thomas  Kays^  for  the  children  of  Martha  Edwards 
€l  Abigail  Hill. 

Thb  Chancellor. 

Henry  Dildine,  late  of  Sussex  county,  by  his  will  dated 

February  7th,  1874,  after  directing  payment  of  his  debts  and 

funeral  expenses,  gave  to  his  wife,  in  lieu  of  dower,  the  use 

fc>r  life  of  the  house  and  lot  which  he  occupied  at  the  date 

^^   the  will,  and  gave  to  her,  as  her  sole  property,  all  his 

houaehold  goods  and  furniture  and  the  interest  arising  from 

Ms  bank  stock.     He  then  gave  to  John  S.  Primrose,  one- 

^nir<i  of  a  farm  in  Pennsylvania,  and  the  rest  of  it  to  Prim- 

^^^^'b  brothers  and  sisters,  in  equal  shares.     The  will  then 

proceeded  as  follows : 

^tem.  I  do  give  and  devise  unto  my  beloved  sisters  Martha  and 
^^Sail,  and  to  my  brothers  Ralph  and  Abram  T.,  all  the  lands  situ- 
*^  in  Ogi^  county,  Illinois,  share  and  share  alike,  and  all  my  per- 
^^"^  property  of  every  kind  and  description  except  the  bank  stock 
lieretofore  mentioned,  which  is  left  in  trust  for  my  wife. 

Item.  I  do  give  and  devise  unto  all  of  my  brothers  and  sisters  or 
1<k^  representatives,  after  the  decease  of  my  wife,  the  house  and  lot 
left  in  trust  for  her,  and  also  the  bank  stock  left  in  trust  for  her,  to  be 
09*^7  divided,  share  and  share  alike." 
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The  testator's  sisters  Martha  and  Abigail  were  dead  wh 
the  will  was  made.     He  left  neither  children  nor  descen 
ants  of  children,  nor  father,  nor  mother,  nor  any  sister,  a 
no  brothers  except  Ralph  und  Abram.     The  question  pr- 
sentcd  is,  whether  the  gift  to  Martha  and  Abigail,  of  tl 
personal   property  other  than  the  bank  stock,  lapsed, 
whether  it  went  to  the  children  of  Martha  and  Abigail  or 
the  testator's  brothers  Ralph  and  Abram.     That  the  gift 
the  sisters  lapsed,  there  is  no  room  to  doubt.     It  is  famili 
law  that  a  legacy  lapses  by  the  death  of  the  legatee  in  tht^ 
life-time  of  the  testator,  unless  there  be  words  of  substit 
tion  or  other  provision  in  the  will,  or  by  the  statute,  again 
ii  lapse.     Nor  does  it  make  any  difference  whether  the  te 
tutor  knew  when  the  will  was  made  that  the  legatee  w 
dead.     Maybank  v.  Brooks,  1  Bro,  C,  C.  84  ;  Doe  cL  Tarn 
V.  Kctty  4-  ^-  H'  ^05 ;  Lovelass  on  Wills  445,  4^6 ;  Comfor 
V.  Mather,  2  W.  ij-  S.  4S0. 

But  it  is  urged  in  behalf  of  the  brothers  in  this  case  tha 
the  gift  to  the  sisters  and  brothers,  though  nonimatirtt^  wa 
intended  as  a  gift  to  a  class,  and,  therefore,  under  the  cir 
cumstances  the  brothers  take  the  whole.     The  rule  is,  tha 
a  gift  by  will  to  individuals  described  by  name,  though  thc}^ 
may  constitute  a  class,  indicates  the  testator's  intention  to- 
give  to  them  only  as  individuals.     If  it  appears  by  other 
parts  of  the  will  that  it  was  the  testator's  intention  that  the 
persons  so  named  should  take  as  a  class  and  not  as  individ- 
uals, the  will  will   be  construed  accordingly.     Iloppock  v. 
Tucker,  50  K  Y.  20^,  also  Jackson  v.  Roberts,  14  Gray  546, 
and  ca§es  there  cited. 

What  evidence  is  there  in  the  will  in  this  case  to  lead  to 
the  conclusion  that  the  testator,  in  the  bequest  under  consid- 
eration, intended  to  give  to  his  brothers  and  sisters  as  a  class 
and  not  as  individuals?  He  not  only  gives  to  them  by 
name,  but  the  gift  is  to  them  in  equal  shares.  A  gift  to 
persons  named,  in  equal  shares,  creates  a  tenancy  in  com- 
mon uidess  when,  under  a  will,  it  is  clear  that  the  testator 
intended  that  it  should  be  a  joint  tenancy.  It  is  urged  that 
the  fact  that  in  this  case  the  testator  did  not  intend  to  die 
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in  t«i«tate  of  any  part  of  Iiis  estate,  but  intemlcd  to  (litspoee 
of     it  all,  18  evidence  that  lie  intenJed  that  there  should  l>e 
a   s  ».x  ivivorehip  in  favor  of  hie  brothers  in  tho  giit  in  question. 
Bia  t   when  he  made  the  will  he  knew  that  hU  sietcre  were 
botVi  dead,  and  yet  the  girt  is  to  them  by  name.     If  lie 
intc?»iled  that  the   brothers  should   have  all  the  property 
wVi  ith  was  the  subject  of  the  gift,  why  not  say  so?     Why 
g'i'v-^  to  each  of  the  two  sisters  an  equal  share  of  it  with  them? 
It   must  be  remembered  that  he  knew  the  sisters  were  dead. 
He      might  have  intended  (and  I  think  he  probably  did  so 
intend)  by  the  gift  to  bestow  one-quarter  of  the  property  on 
tKe    ohildren  of  his  sisters,  the  scrivener  using  the  names  of 
iiio     sisters  with  a  view  thus  to  express  the  testator's  inten- 
tion   il)at  their  children  should  take  per  sfirpcs.     But  if  biicIi 
^'"■s    tilt'  testator's  intention,  he  has  not  so  declared  it  as  to 
^'"^  <^  tiiiite  it.     The  rules  of  construction  forbid  the  subatitu- 
"on     of  ([,g  children  for  the  parent  under  such  a  bequest. 
^-^i'e-his  on  Wills  U5 ;  Hand  v.  Marcy,  1  Skic.  59  ;  Om)f,'H 
■^'-     -^Mlker,  S  W.  ^  S.  460;  Hicord  v.  Aihvis,  3  YmU.n  34; 
*^«»i  V.  Hmtse,  2  RawU  2S  ;  Bkkinson  v.  Purvis,  S  Sertf.  J-  R. 
Armstrovtj  v.  Moran,  1  Bradf.  S14- 
.   "tie  fact  that  the  testator  intended  to  dispose  of  all  of 
property  by  the  will,  will  no  more  lead  to  the  conclu- 
^'**ti     that  he  intended  a  survivorship  than  it  will   to  the 
*^**t»du8ion  that   he  intended   a  substitution.      It  loads  to 
"^itlier  the  one  nor  the  other.     By  the  next  clause  (above 
H^otedj  of  xhf,   ^ii]^   the    testator   expressly  provided    for 
'presentation  or  substitution  with  respect  to  his  sisters, 
^^''>^lia,   Abigail   and    Elizabeth  (the   last  was   also   dead 
*nen  he  made  the  will),  in  the  gift,  of  the  rennunder  in 
L  *''*    louse  and  lot  and  the  bank  stock.     The  gift,  in  that 

L  *Wo,  18  to  all  of  his  brothers  and  sisters  or  their  represen- 

H  ''l^ves.  He  had  no  sister  living,  as  before  stated.  The 
^L  HQBe  of  the  omission  to  provide  for  substitution  in  tho 
^^  mWse  under  construction,  while  it  is  provided  for  in  the 
^M  sifj  next  clause,  with  reference  to  the  same  persons,  can 
^K  .     only  be  conjectured.    In  the  case  of  Taj/lor  v.  Conner,  7  Ind. 


'J 
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115,  cited  by  the  counsel  of  the  children  of  Martha  and 
Abigail,  there  were  words  which  were  held  to  be  words  of 
substitution.  The  devise  was  to  the  sons  of  the  testator, 
nominatmij  to  be  equally  divided  between  them  "or  their 
heirs."  Such  words  were  held  to  be  words  of  substitution 
in  Gittings  v.  McDermott^  2  MyL  ^  K.  65, 

The  testator  died  intestate  of  one-half  the  personal  prop- 
erty mentioned  in  the  claim  under  consideration,  and  it, 
therefore,  goes  to  his  next  of  kin,  and  will  be  distributed 
according  to  the  statute  of  distribution.  Scudder  v.  Van  Ars- 
daUy  1  Beas.  109.  The  widow  is  to  be  included  among  the 
distributees.     Hand  v.  Marcy,  vbi  supra. 


Thomas  H.  Bbtts 

V. 

Francis  Wurth,  Jr. 


A  mortgage  was  given  in  January,  1872.  In  November,  1873,  the 
defendant,  a  son  of  the  mortgagor,  moved  a  frame  building  upon  the 
premises,  where  he  placed  it  on  a  stone  foundation,  which  he  built, 
and  afterwards  used  it  as  a  shop  and  dwelling.  The  premises  were 
sold,  under  foreclosure,  in  December,  1877,  and  bought  by  the  mort- 
gagee, whereupon  the  defendant  agreed  to  pay  rent  for  the  house  and 
lot,  and  did  so  from  January  to  December,  1878.  In  January,  1879, 
proceedings  were  begun  to  remove  him  for  non-payment  of  rent,  and 
he  then  claimed  that  the  building  belonged  to  him,  and  asserted  his 
right  to  remove  it  as  a  trade  fixture.  He  was  restrained  from  doing  so 
by  injunction, — Held,  without  determining  the  question  whether  such 
a  building  is,  as  between  mortgagor  and  mortgagee,  a  trade  fixture, 
that  the  defendant  is,  by  leasing  such  building  after  the  foreclosure 
sale,  and  paying  rent  therefor,  estopped  from  setting  up  title  thereto 
in  himself. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  O.  M.  Olmstead,  for  complainant. 
Mr.  C.  8.  SeCj  for  defendant 


k 
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Thr  Chancellor. 

i^'raiicis  S.  Wurth,  sen.,  and  hia  wife,  mortgaged  certain 
lots  of  lund  in  Hudson  county  to  Cutliuriue  Ttsrhuue,  Jan- 
uary- 20tli,  1872,  to  secure  the  paymcTit  of  $1,000  and  intir- 
est.  After  the  mortgage  was  given,  and  in  November,  1873, 
the  defendant,  Francis  Wurth,  jun.,  son  of  the  mortgagors, 
mo'V'cjd  a  frame  house  from  another  lot  of  land  upon  the 
mor-igaged  premises,  and  plaoed  it  on  a  stone  foundation 
set  i»-j  the  gronnd,  which  he  built  there  for  it.  The  mort- 
gagocl  premises  were  sold  under  procecdinga  for  foreclosure, 
Deo^^inbcr  6tli,  1877,  and  were  bought  by  Mrs.  Terhnne,  tlie 
mortgagee.  Afterwards  the  defendant  agreed  with  Mrs. 
Te  vli  line's  agents  to  pay  rent  for  the  house  and  lot,  and  paid  ' 
rent  according]}'  for  several  months.  Mrs.  Terhune  sold 
and  oonveyed  the  property  to  the  complainant  December 
ntli,    187S. 

Tlii.'  defendant,  in  January,  1879,  asserting  that  he  was 
tVitr  owner  of  the  house,  and  had  a  right  to  move  it  away, 
nn<lei-took  to  remove  it  accordingly.  lie  was  restrained  by 
inju.ii(jtion  in  tliis  suit.  His  claim  rests  on  the  allegation 
thut  the  house  was  a  trade  tixture  (he  used  it  partly  for  a 
shop  nnd  partly  for  a  dwelling  for  himself  and  his  family), 
a"*l  tliat  he  placed  it  on  the  lot  under  a  lease  at  will  from 
bi«  Uiotlier,  wlio  owned  the  fee  of  tlie  property.  lie  alleges 
that  \ie  was  to  pay  his  mother  three  dollars  a  month  rent 
I'T  t\ie  lot,  and  was  to  remove  the  building  whenever  noti- 
fiea  to  do  so. 

1  «lo  not  deem  it  noocssary  to  the  decision  of  this  case  to 

V*^8    upon  the   ([ueHtion  raised   upon   the  argument  as  to 

^HetVier  fixtures  removable  as  between  landlord  nnd  tenant, 

yAaced  by  a  tenant  of  the  mortgagor  upon  premises  snbjcct 

V  mortgage  at  the  time  of  the  making  of  the  lease,  are 

lemovable  as  against  the  mortgagee,  where  the  mortgagee 

baa  not  joined  in  or  consented  to  the  lease.     The  proof 

ghowe  that  the  building  was  put  upon  a  permanent  founda- 

L  tJon,  and  it  apparently  was  intended  to  be  a  permanent 

L  tfODexatioQ  to  the  freehold. 
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When  Mr.  Gaede,  Mrs.  Terliune's  agent,  after  she  pa 
chased  the  property  at  the  sheriff's  sale,  insisted  that  tb- 
defendant  should  pay  rent  for  the  house  and  lot  or  give 
possession,  he  agreed  to  pay  rent,  and  said  to  Mr.  Gae 
tliat  his  parents  had  not  treated  him  well ;   that  he  h 
always  expected  to  get  title  for  the  property,  and  throu 
that  expectation  had  been  induced  to  put  some  of  his  o^ 
money  into  the  house,  and  that  his  parents  had  disappoin 
him  in  the  matter.     He  told  the  complainant,  after  the  la 
had  bought  the  property,  that  he  had  put  some  money  i 
the  house  and  had  built  part  of  it.     It  appears  that  he 
not  assert  his  claim   until  January,  1879.     It  is  worthy 
^remark  that  in  his  statement,  contained  in  his  special 
davit  attached  to  his  answer,  of  the  circumstances  and  teir  mms 
under  which  he  placed  the  building  on  the  land,  he  swe^^B-rs 
that  his  mother  authorized  and  permitted  him  to  move   t:  ^e 
building  on  her  lot,  and  to  keep  it  there  until  she  shai*  1<1 
require  him  to  remove  it  therefrom,  but  says  nothing  ab<^  ^t 
any  tenancy;  and  her  affidavit  is  to  the  same  effect.     If  ^^^ 
placed  the  house  on  the  land  merely  under  an  expectati^^^" 
or  promise  of  acquiring  title  to  the  property,  he  clearly  h  ^^ 
no  claim  to  the  building  as  against  the  complainant.     Sfni^    ^^ 
V.  Smith,  4  Dutch.  208. 

Again,  he  well  knew  of  the  existence  of  the  mortga^^^ 
from  the  time  when  it  was  given.  This  is  plain  from  h  ^^^ 
mother's  testimony,  notwithstanding  her  declaration  that  i  " 
her  testimony  on  this  point  she  referred  to  hi^  father  an 

not  to  him.     He  knew  of  the  purchase  of  the  property  b ►^ 

the  mortgagee^ at  the  foreclosure  sale.      He   became  hc5^^^ 
tenant  and  occupied  the  property  accordingly  from  som     ^ 
time  in  January,  1878,  and  paid  the  rent  up  to  the  first  o 
December  in  that  year;   and  it  was  not  until  after  the  sal 
of  the  property  by  her  to  the  complainant,  and  after  pre 
ceedings  to  dispossess   him  for  non-payment  of  rent  ba 
been  taken,  that  he  asserted  his  claim  of  ownership.     HL 
tenancy,  if  any  ever  existed,  was  terminated  by  the  sale  or' 
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the  property  under  the  foreclosure.  Taylofs  Land,  ^  Ten. 
{6th  ed.)  4S. 

After  that  sale  and  his  subsequent  acceptance  of  a  lease 
of  the  property  from  the  purchaser  thereat,  without  exemp- 
tion or  reservation  of  the  building,  he  could  not  successfully 
assert  any  title  to  the  building.     Ewell  on  FixL  174^ 

The  injunction  will  be  made  perpetual. 


Louisa  E.  Pinb 

V. 

John  Shannon  and  others. 


To  a  foreclosure  suit,  a  creditor  claiming,  by  his  attachment,  a  lien 
n  the  mortgage  debt,  was  made  a  party,  and  an  ii^unction  staying 
is  proceeding  at  law  granted.  After  a  sale  of  the  premises  under  the 
^<)reclosure  and  payment  of  the  money  into  court, — Held,  that  his 

otion  to  dissolve  the  injunction  and  proceed  at  law  must  be  denied, 
nd  that  he  must  litigate  his  claim  in  this  court. 


Bill  to  foreclose.     Motion  to  dissolve  injunction. 
Mr.  G.  Collins^  for  the  motion. 
-Ifr.  S,  C.  Mounty  contra. 

The  Chancellor. 

The  defendant,  George  Van  Horn,  who  was  made  a  party 
to  the  bill  because  he  had  attached,  and,  under  the  attach- 
^3ci€nt,  claimed  to  have  a  lien  upon  part  of  the  mortgage 
^^oney,  now  moves  to  dissolve  the  injunction.  He  is  a 
i^ecessary  party  to  the  suit.  Pine  v.  Shannon^  3  Stexo.  501 ; 
^'  C  on  appealy  sub  nom.  Van  Horn  v.  JV/ie,  4  Stew.  367. 

On  the  filing  of  the  bill  a  deposit  sufficient  to  answer  his 
Claim  was  required  as  a  condition  to  granting  the  injunction 
^^    stay  his  proceedings  at  law.    «It  Was  made,  and  the 
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injunction  issned.     The  property  has  been  sold  under 
decree  of  foreclosure  in  this  suit,  and  all  the  proceeds  o; 
sale,  except  the  costs,  are  in  court.     He  moves  to  dissolve 
the  injunction,  in  order  that  he   may   proceed   with   hif 
attachment. 

Of  course  it  would  not  be  just  to  the  garnishee,  to  permii 
him  to  do  so,  and  he  can  litigate  his  claim  as  against  th( 
complainant  in  this  court  more  expeditiously  and  economi 
cally  than,  and  quite  as  well  as,  in  the  court  of  law.  The 
is  no  reason  why  he  should  not  be  required  to  do  so. 

The  motion  is  denied,  with  costs. 


Marquis  D.  L.  Gaikes  and  others 

V. 

The  Green  Pond  Iron  Mining  Co.  and  others. 

1.  On  a  question  of  legitimacy,  a  marriage  certificate  proved  to  be 
genuine,  and,  produced  by  and  from  the  custody  of  the  mother  of  the 
person  whose  legitimacy  is  in  question,  is  competent  evidence  and 
strongly  corroborative  proof  of  the  alleged  marriage. 

2.  Where  the  legitimacy  of  a  person  b  in  issue,  an  acknowledgment 
of  him  by  his  parents'  kinsmen  as  their  relation  may  be  given  in 
evidence  as  evidence  of  the  marriage  which  must  have  preceded  his 
birth  if  lawful. 

3.  Where  there  had  been  diggings  by  the  then  owner  of  the  fee  for 
minerals  for  the  manufacture  of  copperas  and  Venetian  red  and 
Spanish  brown,  which  diggings  had  been  discontinued  for  about 
seventy  years,  and  there  had  been  explorations  or  excavations  by  such 
owner  of  the  fee  for  the  ore  as  iron  ore,  but,  it  proving  valueless,  the 
pursuit  was  thereupon  abandoned  and  no  furtherjworking  done, — 
Held,  that  the  tenant  for  life  had  no  right  to  mine  for  ore,  and  that 
Buoh  mining  was  consequently  waste. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
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Mr.  Aiiffusius  W.  Bell  and  Mr.  B.    Williamson,  for  com- 
plaiiuants. 

JUr.  Alfred  Mills  and  Mr.  Jacob  Vanatta,  for  defendants. 

Thk  Chancellor. 

On  the  9th  of  April,  1852,  Doctor  Charles  M.  Graham, 
)r  the  city  of  New  York,  died  seized  of  a  large  tract  of 
vild  land  in  the  county  of  Morris,  in  this  state,  containing 
3et:^veen  three  and  four  hundred  acres.  By  his  will,  dated 
M^a^rch  24th,  1852,  he  devised  that  property  in  fee  to  his 
grs^iidson  Edward  Ennis  Graham,  son  of  his  son  Charles  M. 
G Til-ham.  Edward  Ennis  Graham,  the  devisee,  died  intes- 
^t^  ^  not  having  conveyed  away  or  disposed  of  the  property, 
or  skuy  part  thereof,  and  leaving  a  widow  and  one  child, 
E<iAA'ard  Ennis  Graham,  junior.  The  latter  died  in  1860,  at 
the  age  of  about  seven  years.  His  mother  survived  him. 
Sl^e,  after  the  death  of  her  husband  Edward  Ennis  Graham, 
.^^arried  Thomas  Bell,  junior,  whom  she  survived. 

y^y  deed  dated   February  8th,  1867,  Mrs.  Bell  and  her 
huB\)and  conveyed  (the  deed  containing  full  covenants  of 
^izin  and  warranty),  or  attempted  to  convey,  all  of  the  before- 
^i^iitioned  property,  devised  by  the  will  of  Doctor  Graham 
^^  his  grandson,  with  the  exception  of  about  one  hundred 
^^res,  to  Andrew  B.  Cobb.     Mr.  Cobb  made  three  several 
^^ases  of  different  parts   of  the   property  to  William   S. 
lifeCamp,   each    dated   October   1st,   1872.      The   demised 
premises  consisted  of  two  tracts  of  seven  acres  each,  and 
otie  of  twelve  and  sixty-eight  one-hundredths  acres.     Mr. 
Cobb  died  on  or  about  January  lOth,  1873,  testate.     By  his 
will  and  codicil,  he  devised  the  land  conveyed  to  him  by 
Mr.  and  Mrs.  Bell,  to  his  executors,  as  trustees,  for  the 
benefit  of  his  widow  and  children,  and  appointed  Andrew 
J.  Smith,  Melvin  S.  Condit,  and  Edmund  D.  Halsey,  execu- 
tors and   trustees  of  the  property  under  the  will.     On  or 
^bout  November  16th,  1872,  DeCamp  assigned  the  leases 
made  to  him  to  Daniel  P.  Smock,  who,  on  or  about  Decem- 
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'itiiuei  r.  Gr«<g.  ?-:fui  Iroo.  ^^^^»g  Co.. 


M>.l.i^   0-r.-.:4.r.T.  A  Mrrorirlx:  -^i-r  the   Iaw^  of  X< 

-• !  !.  !-fl£.-^  •'  v.-r  'ir-r*n  P-.n-i  Ir:*  Mll::iz  Cor:*:  a:: v. 

drrf  jf  r-.T:  If  ^^i-i.-.T  >:.r.T.5-T.«i  bv  Mr.  xiL  i  ilrs-  Bril  to  Nf^ 

0/'/r>-  ir.'i  t'f.r:  proj^rj  Itr&s^i  to  I^rCamp.  rV.r  th^  p-eric 
:r.:rr;'r:r::r.>'  b^t'^-rneiL  :L^  "rcd  o:  LL?  Lcrm  and  thr  end  Mf  il 
terrr.  -'^f  nfr-c-irri  Trr^r--  frni  0?M'i:»^r  Is:,  1S72.      Eioh  of  th 
l^irafte?  zraL*.*r-l  'L*  eiilasivr:  privilege  ar-i  ngtt  of  minin^ 
iroii  or*;  '^p-ot  any  par:  of  th»r  deo^is^rd  preiLi^e*.  and  ^^ 
fctid  zraritc'i  fail  and  ac-ple  privilege  to  of^vn  new  pits,  sini 
ii*:w  -r-a:*i5-  rfiike  l-'w  dr:n>.  and  ure  and  work  the  mines^ 
piti  an^i    drrti=  already  opened,  sank  and  made  upi^n  tb«^ 
prer:*L-?^.  and  :o  erect  and  construct  new  buildiiiirs  such  a^*- 
might  F>e  nece**an'  and  usefai  for  tLtr  Uxining  of*enitioD3  o* 
ti.e  i'f.-^e.  or  an«ier  the  DeCampi  1  erases,  hi?  heirs,  exeoator^ 
an^l  a--i^Ti-»,  nn'Jer  the  lease  t«"»  the  comi»aiiv.  its  suocessorij^ 
and  a.--:2Ti^-  and  to  ere«;t  and  construct  ail  dxtures  necessarv 
for  their  u^.     The  leases  were   made  in  consideration   ot 
<:»:rr.airi  navments  to  }je  made  bv  wav  of  rovaltv.     The  les- 
fcee  covenanted  to  mine,  raise  and  earrv  awav  darinsr  each 
and  everj'  ^^uart»-r  year  of  the  term,  certain  quantities  of  ore, 
and  agreed  to  f^ay  a  certain  amount  of  royalty,  whether  the 
jrtipulated  ^juantity  of  ore  was  raised  or  not. 

The  bill  i-5  file<J  by  Marquis  D.  L.  Gaines,  Joseph  H. 
Ililer,  KoU,*rt  L.  Graham  and  Edward  D.  Ewen,  as  owners 
ot  the  reniainder  in  fee  of  the  land  conveyed  by  Bell  and 
wife  to  Mr.  Cobb. 

By  the  death  of  her  son  Edward  Ennis  Graham,  junior, 
Mrs.  Bell,  his  mother,  became  entitled,  under  the  statute,  to 
a  life  ♦^ntate  in  the  premises  devised  by  Doctor  Graham  to 
hiH  grandson  Edward  Ennis  Graham  the  elder.  It  is  alleged 
by  the  defendants,  that  at  the  death  of  Edward  Ennis  Graham^ 
junior,  bis  great-uncle  Edward  Ennis  Graham  was  living. 
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Robert  L.  Qrabam,  one  of  the  complainants,  claims  to 
l>e  the  first  cousin  of  Edward  Ennis  Graham,  junior,  and  the 
^ily  person  who  stood  in  tbat  relation  to  him,  and  to  be  his 
cd\q  heir  at  law.  He  conveyed  to  the  complainant  Gaines, 
^iMuary  24th,  1874,  all  his  interest  in  the  property,  and 
aines,  February  10th,  1874,  conveyed  one-third  thereof  to 
r  iiler,  and  another  third  to  Ewen,  and,  June  16th,  1874,  he 
(-«.j>nveyed  to  Robert  L.  Graham  one-fourth  of  his  remaining 
t>:mird,  and  on  the  same  day  Hiler  conveyed  one-fourth  of 
h  l~fi  third  to  Graham. 

The  bill  alleges  that  Cobb,  after  he  went  into  possession 
o  f  the  property,  cut  oft*  and  disposed  of  a  large  portion  of  the 
\w^  ood  and  timber,  and  that  the  Green  Pond  Iron  Mining  Com- 
psmyhas  been  exploring  for  iron  ore  upon  the  land,  and  has 
discovered  therein  various  veins  and  deposits  of  iron  ore  of 
great  value;  that  it  has  caused  pits  to  be  du^,  and  shafts  to 
be  sunk  in  such  veins,  and  has  taken  out  of  the  veins  and 
carried  away  from  the  premises  a  large  amount  of  valuable 
ii^on  ore,  and  sold  and  disposed  of  it  for  its  own  benefit  and 
^vantage,  and  that  it  is  still  taking  out  and  removing  and 
selling  ore  from  such  veins  and  deposits;   that  it  has  cut 
^ovfn  or  caused  to  be  cut  down  a  large  amount  of  wood  and 
timber,  and  used  it  in  the  erection  of  buildings  and  improve- 
^^ents  on  the  property,  made  without  the  knowledge  or  con- 
sent of  the  complainants,  and  that  it  is  still  continuing  to 
'^ut  down  and  use  the  wood  and  timber,  and  that  the  com- 
pany has,  by  some  understanding  and  arrangement,  leased 
to  Edward  A.  Wilde  a  right  to  mine  and  get  out  ore  for  his 
own  advantage  from  the  lands  or  some  part  of  them,  and 
that  Wilde  is  going  on  to  mine  under  the  lease. 

The  bill  alleges  that  the  company  is  in  moderate  circum- 
^nces,  and,  as  the  complainants  believe,  wholly  unable  to 
^pond  in  damages  at  law  for  the  waste  of  which  they  com- 
plsiin.  It  prays  an  account,  and  that  the  defendants,  the 
executors  of  Cobb,  the  mining  company,  and  Wilde,  and  the 
devisees  interested  in  the  land  under  the  will  of  Andrew  B. 
Cobb,  deceased,  may  be  decreed  to  pay  the  value  of  the  wood, 
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timber  and  ore  taken  from  the  property,  and  that  they  n 
deliver  possession  to  the  complainants,  of  the  lands,  es 
cially  of  the  part  which   has  been  wasted,  and  that  t^l 
defendants  may   be  enjoined   from    further  cutting   woc:^ 
trees  or  timber  on  the  property,  and  from  removing  a 
carrying  off  therefrom  any  wood  or  timber  cut  from  it,  avi  ^ 
iron  lying   thereon,  and  from  using  the   same,  and  th 
they  may  be  enjoined  from  digging,  working  and  minin, 
for  iron  ore  in  any  pit,  shaft  or  drift-way  now  open  on  th 
property,  and   from  opening  any  new  pit,  or  sinking  any'^ 
other  shaft,  or  working  any  vein  of  iron  ore  on  the  land, 
and  from  digging  and  removing   any   iron   ore   from  the 
property,  and   from  interfering  or  intermeddling  with  auy 
iron  ore  already  taken  out  and  lying  on  the  land. 

The  Green  Pond  Iron  Mining  Company  has  answered. 
The  principal  features  of  the  answer  are  the  denial  that 
Kobert  L.  Graham  was  the  only  heir  at  law  of  Edward 
Ennis  Graham  the  younger;  the  allegation  that  he  was  of 
no  lawful  consanguinity  to  the  latter;  that,  if  he  is  the  son 
of  Charles  M.  Graham  the  third,  he  is  illegitimate,  and  that, 
if  legitimate,  he  took  by  descent  only  one-half  of  the  real 
estate  of  which  Edward  Ennis  Graham  the  younger  died 
seized,  while  Edward  Ennis  Graham,  the  great-uncle  of 
Edward  Ennis  Graham,  junior,  took,  by  the  laws  of  descent, 
the  other  half.  It  admits  the  execution  of  the  leases  and 
the  entry  of  the  company  into  possession  of  the  demised 
premises ;  also,  that  the  company  has  been,  for  two  or  three 
years  past,  engaged  in  developing  the  iron  ore  veins  upon 
the  premises,  and,  in  so  doing,  has  taken  out  and  disposed 
of  a  large  quantity  of  iron  ore,  and,  for  that  purpose,  has 
sunk  shafts  and  erected  works  necessary  and  proper  there- 
for, but  denies  that  it  has  discovered  any  new  veins  or 
opened  any  new  mines,  but  alleges  that  all  its  workings 
have  been  on  veins  of  ore  which  have  been  known  and 
opened  for  fifty  years  past,  and  that  the  workings  it  has 
carried  on,  and  shafts  which- it  has  sunk,  have  had  the  effect 
to  uncover,  expose  and  develop  the  veins  of  ore,  and  show 
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ttLeix*  true  location  and  actual  value  and  extent,  and   to 

incjrease  the  facility  of  working  them,  and  so  to  'greatly 

increase  their  value,  while  the  quantity  of  ore  already  taken 

a'way  has  been  so  small  in  comparison  with  what  has  thereby 

been  developed  and  shown  to  exist  on  the  premises,  as  to  be 

inappreciable,  ajid  has  not,  in  any  degree,  exhausted  or 

tended  to  exhaust  the  mines.     It  claims  that  there  are  at 

least  two  well-known  veins  of  iron  ore  on  the  premises, 

running  parallel  to  each  other,  and  varying  in  width  from 

six   to  sixty  feet,  and  extending  across  the  entire  tract,  a 

distance  of  about  three  thousand  feet,  and  supposed  to  be 

of  unlimited  depth;  that  they  are  supposed  to  comprise  the 

largest  deposits  of  magnetic  iron  ore  in  this  state;  that  they 

have  been  known  for  a  great  many  years,  and  were  opened, 

exposed  and  partially  worked  at  least  fifty  years  ago,  but  that, 

owing  to  the  ores  being  largely  combined  and  impregnated 

with  sulphur,  and  being  situated  at  a  great  distance  from 

tnarket,  in  a  region  very  difficult  of  access,  and  requiring 

long  transportation  by  wagon  over  very  rough  roads,  they 

were  of  little  value,  and  could  not  be  worked  to  advantage; 

that  the   royalties  and  tonnage  payments  reserved  by  tlie 

l^iaacs  were,  at  the  time  of  making  the  leases,  and  still  are, 

^e  full  and  fair  value  of  the  ores  in  their  natural  positions 

aiid  condition,  and  that  the  property  is  of  no  value  for  the 

<JQltivation  of  any  crops  nor  any  issue  from  the  land,  except 

^ood  and  timber,  in  the  regular  course  of  husbandry,  which 

18  by  cutting  it  oft'  clean  at  intervals  of  from  twenty  to 

thirty  years,  and  allowing  a  new  growth  of  wood  to  spring 

Qp  from  the  stump. 

The  answer  further  states  that  the  company  has  been  in 
P^'^^^on  of  the  premises,  either  by  itself  or  its  under- 
I  lessees,  ever  since  the  date  of  the  assignment  by  Smock  to 

I  it,  and  has  expended  large  sums  of  money  in  sinking  mining 

i  wafts  upon  and  uncovering  and  developing  the  veins,  and 
■  in  erecting  buildings  and  machinery  and  appliances  neces- 
B  ttiy  for  the  profitable  working  of  the  mines,  and  that  the 
B       Ysloe  of  the  plans  and  machinery  belonging  to  the  company 
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now  OD  the  premises  is  at  least  $20,000,  and  that  thev  hsk 
actually  cost  a  great  deal  more  than  that  sam,  and  are  w< 
adapted  to  the  proper  working  of  the  mines ;  and  that,  aft 
taking  possession  of  the  premises,  the  stockholders  of  t. 
company,  with  other  persons  then  interested  with  it  in  ti 
working  of  the  mines,  built  a  railroad  for  the  transportati 
of  the  ores  raised  from  the  mines  on  the  premises  to  t 
New  Jersey  Midland  Railroad  at  Charlottenburg. 

The  answer  admits  that  the  leases  held  by  the  comp&: 
do  not  include  the  right  to  cut  any  wood  or  timber  on  t 
premises,  and  that  the  company  has  cut  some  wood  a: 
timber,  but  states  that  it  is  only  such  and  so  much  as  w 
necessary  for  household  purposes  and  in  starting  the  fii 
for  the  engines  in  use  in  the  mining  operations,  and  i 
properly  timbering  and  supporting  the  mines  and  workin| 
and  that  the  company  bought  all  such  timber  from  ti 
executors  of  Andrew  B.  Cobb,  and  paid  them  for  it  its  ft 
market  value. 

The  answer  denies  that  the  company  is  insolvent  or  i 
anywise  unable  to  respond  to  all  lawful  demands  against  i) 
but  declares  that  it  is  solvent  and  able  to  pay  all  its  jnfl 
debts;  and  it  states,  also,  that  Andrew  B.  Cobb  died  seizes 
and  possessed  of  a  large  estate,  of  the  value  of  severa 
hundred  thousand  dollars  over  and  above  all  his  indebted 
ness,  and  that  the  greater  part  of  his  estate  is  real  property 
situated  in  this  state,  and  that  his  estate  is  amply  sufficien 
to  respond  in  damages  for  the  alleged  waste  stated  in  thi 
bill  and  any  claim  therefor  on  the  part  of  the  complainants 
It  alleges  that  the  mining  operations  of  the  defendant  on  th 
premises  have  been,  from  the  beginning,  open  and  note 
rious,  and  well  known  to  each  of  the  complainants  as  the 
were  being  carried  on;  that  the  company  has  invested  larfi 
sums  of  money  directly  in  tlie  plans  and  preliminary  worl 
necessary  for  their  operation,  and  indirectly  in  building  tl 
railroad,  all  of  which  has  all  the  time  been  well  known  to  t 
complainants,  and  that  the  complainants,  nevertheless,  ha 
stood  by  and  permitted  the  company  to  go  on  and  spend 
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sinking  sbafte,  uncovering  veins  and  erecting 
nd  machinerj-  and  generally  developing  the  value 
18,  and  making  a  market  for  the  ores,  without  in 
'bidding  or  protesting  against  its  action  or  notify- 
iipaoy  of  their  claim  of  title,  or  pretending  that 
the  company  in  the  premises  amounted  to  waste ; 
npany  insists  that,  under  the  circumstaiiees,  the 
ta  arc  estopped  in  equity  from  setting  up  that  it« 
\t  to  waste,  and  from  asking  a  court  of  equity  to 
rom  further  prosecuting  its  mining  operations. 
.ver  specifically  declares  that  the  veins  of  ore 
the  company  are  not  newly  discovered,  but  have 
ri  and  opened  for  more  tlian  fifty  years;  and  it 

even  if  it  were  true  that  they  are  newly  dis- 
d  never  before  worked,  still,  by  law,  the  com- 
>t  committed  waste  in  opening  and  working  them, 
iver  of  the  executors  of  Cobb  raises  the  same 
.  the  answer  of  the  company,  in  regard  to  the 

of  Robert  L.  Graham.  It  admits  that  Cobb 
0  the  actual  possession  of  the  property,  and  that 
n,  carried  away  and  sold  and  used  some  of  the 
imber.  It  also  states  tiiat  as  soon  as  he  came 
sion  of  the  property,  and  for  many  years  prior 
was  and  had  been  generally  believed  and  known 
ained  large  quantities  of  iron  ore;  that  numerous 
lafts  were  on  the  property,  which  had  been,  at 
mes  lieforc  the  e<)nipany  went  into  possession, 
•  the  procuring  and  removal  of  iron  ore,  and  that 
ly  has  taken  possession  of  the  property  under  the 

has  re-opened  those  shafts  and  openings  and 
!Ki  and  the  veins  of  iron  ore  into  which  they  were 
J  developed  tlie  property  and  improved  it  Ijy  the 

buildings  and  macliinery,  and  has  removed  con- 
nounts  of  iron  ore  therefrom;  that  the  amount 
e  contained   in  the  property  is  very  large  and 

inexhaustible,  and   that   the   company,  by   its 

improvements,  has  increased  the  value  of  the 
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.  s,    uis  oommitted  no  waste  in  searching  for  oi 

.  V'  Mvii  ore  from  the  premises. 

.    .wvT  uihnits  that  since  the  company  took  poeseS" 

lu-  property  under  tlie  leases,  it  has  cut  down  and 

.s':iio  wood  and  timber  iu  its  improvement,  to  th€ 

A'.iiii  v»r  about  three  hundred  cords,  worth  about  one  dol- 

,    i'.iA  A  ^uartrr  a  cord,  and  tliat  the  executors  have  notified 

u  .  ^'inpany  to  account  to  them  for  it,  and  the  companyhaa 

ju'iui-^iil  ti»  do  80. 

Kdward    Knnis  Graham,  the   great-grandson  of  Doctor 
\'li.n!i'rt  M.  Graham,  and  the  son  and  heir  at  law  of  the 
iU\i«ri^  of  the  property  in  question  in  this  suit  under  the 
w  ill  of  the  former,  died  in  18G0,  intestate.     His  mother 8ar- 
\\\K'i\  him.     By  hi  w  she  was  entitled  to  a  life  estate  in  the 
|iiiipi'rty.     The  complainants  allege  that  his  heir  at  lawwas 
liiH  liiHt  cousin  Kobert  L.  Graham,  the  grandson  of  Charles 
M.  (iraham  the  second,  and  son  of  Charles  M.  Graham  the 
I  bird.     His  mother  was  Cornelia  Ludlow. 

Tbe  following  genealogical  table  exhibits  the  relationshil* 
mid  deffceuts  from  ])r.  Graham  to  Kobert  L.  Graham: 

Dr.  CnAS.'M.  Gkaiiam, 
tlie  testator.    Died  1852. 


Edward  Ennis  Gkaiiam, 
Died  unmarried. 


Charles  M.  Graham, 
Marriod  Helen  Young. 
Died  January  17»  1862. 
Wife   died   Sept.    1874. 


Chari.ks    M.    (tRAHAM, 
called  C  Montuosk  Oka- 
ham.      Marrie«l  Cornelia 
Ludlow,   .Julv    12,    1S47. 
Died  May,  IS49. 


Robert  L.  Graham. 


Edward  Exnis  GbabaKi 
devisee.  Married  Sarah 
J.  Mason,  Sept.,  1853. 
Died  Aup.  3,  1855,  intes- 
tate. Wis  widow  married 
Bell,  and  is  living. 


Edward  Enkis  Graham, 
Died  intestate  and  un- 
married July  7, 1860.  hi 6 
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The  defendants  deny  the  legitimacy  of  Robert  L.  Gra- 
lain,  and  insist  that  his  mother  was  never  lawfully  married 
o  Charles  M.  Qraham  the  third.  They  insist,  also,  it  may 
►o  again  remarked,  that  if  he  was  the  lawful  cousin  of 
[>lward  Ennis  Graham  the  younger,  the  great-uncle  of  the 
atter  was  of  equal  degree  of  consanguinity  with  him,  and 
hat  therefore  the  great-uncle  was  equally  entitled  as  heir 
tt  law  with  Robert  L.  Graham. 

The  legitimacy  of  Robert  L.  Graham  is  proved  by  the 
>oeitive  testimony  of  his  mother,  who  was  sworn  as  a  wit- 
ness in  this  cause.     She  swears  that  she  was  married  to  his 
fatter,  Charles  Montrose  Graham,  commonly  called  Mont- 
rose Graham,  by  a  minister  of  the  gospel,  in  the  city  of 
Kew  York,  on  the  12th  of  July,  1847,  at  the  minister's 
house,  in  the  presence  of.  two  witnesses,  one  the  wife  of  the 
minister  and  the  other  a  young  lady,  a  friend  of  the  minis- 
ter's wife.     She  swears,  also,  that  she  was  recognized  by  her 
husband's  father's  family  as  his  wife,  and  that  Robert  L. 
Sraham  was  born  in  February,  1848 ;  that  he  was  the  law- 
ful child  of  her  and  her  husband,  Charles  Montrose  Graham, 
and  was  recognized  and  .acknowledged  by  the  father  and 
niother  of  her  husband  as  his  only  legitimate  child. 

Charles  Montrose  Graham  died  at  Saltillo,  in  Mexico,  in 
1849.  He  was  one  of  those  who  took  part  in  Audubon's 
expedition.  She  produces  the  certificate  of  marriage  given 
to  her  by  the  minister  at  the  time  of  the  marriage.  It  is 
proved  to  be  genuine  by  the  oath  of  the  minister  himself, 
who  corroborates  her  as  to  the  place  where  and  the  time 
when  the  marriage  took  place,  and  the  persons  who  were 
present,  except  that  he  says  that  the  other  witness  besides 
his  wife  was  a  girl  who  was  a  servant  in  his  family.  His 
inarriage  record  also  corroborates  her.  The  possession  of 
the  certificate,  under  the  circumstances,  is  very  strongly 
corroborative  of  her  testimony  on  the  subject  of  the  mar- 
riage. The  possession  of  it  is  evidence  of  her  identity  with 
the  person  of  her  name  mentioned  therein. 
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In  Beer  v.  Ward,  citoti  in  Habbaek  on  Succession  5y5,  Dt».I 
las,  C,  J.,  Willi :  "A  oertiticiitc  of  marriuge,  if  proved  to  ha^"* 
bL'fii  ki'pt  in  tlie  ciisUtdy  of  tlie  person  whom  it  aft'ccta,  aK"**! 
produt-ud  from  proper  custody,  may  be  read  aa  eollBteraxJ 
proof;"  and  both  he  and  Lord  Tenterden  admitted  sucli  « 
certificate  accordingly. 

The  marriage  took  plage  in  1847.  After  the  death  of 
Montrose  Gruliani,  Robert  L,  Graham  was  reeoguized  ^3 
tlie  family,  the  father  and  mother  of  tho  former  (his  raotb-**^ 
and  he  lived  in  that  family  about  nine  years)  as  his  Icg^*' 
mate  and  only  Icgitrmate  son.  Where  the  legitimacy  of 
party  is  in  question,  an  acknowledgment  of  him  by  *-*^ 
purL'Mts'  kinsmen  as  their  relation  maj'  be  given  in  evidet*  *■ 
us  evidence  of  the  marriage  which  must  have  preceded  ^^ 
birth,  if  lawful.  Hablnu^k  ^^.J;  Sluiey  v.  Wmk,  1  Myl.  ^  ^ 
3o7.     The  proof  is  plenary  ou  that  point. 

Judge  Van  Voorhis,  sworn  for  the  complainants,  was  ■'^ 
legal  adviser  of  the  father  of  Montrose  Graham,  and  app^** 
to  have  been  intimately  acquainted  with  the  family.  ^^ 
testifies  that  Montrose  Graham's  father  told  him  that  Mc^* 
ruse  was  married  to  Miss  Cornelia  Ludlow  before  he  J  *^ 
for  California,  and  that  he  had  seen  the  record  of  the  ni  ^ 
riago  certifit-ate.  He  also  testilics  that  the  father  of  Mo** 
rose  introduced  Robert  to  him  as  Montrose's  son,  and  *^ 
his  (Charles  M.  Graham's)  grandson.  Ho  further  says  tb'^ 
both  of  Montrose's  parents  recognized  Corm-lia  (Robert':* 
mother)  as  tlieir  daughter,  and  Robert  as  their  grandson. 

Even  the  witnesses  ou  the  part  of  the  defendants,  who  are 
swuru  to  disprove  the  legitimacy  of  Robert  L.  Graham,  tes- 
tify that  in  the  tamily  his  mother  was  recognized  as  Cor- 
nelia Graham.  The  marriage  was  a  clandestine  one.  Mrs. 
Graham  testifies  that  her  husband  requested  her  to  keep  the 
fact  of  the  marriage  secret,  giving  as  a  reason  that  he  wag 
dependent  on  hie  father  for  support,  but  expected  to  get 
employment  the  ensuing  fall. 

It  is  alleged  by  the  defendants'  counsel  that  the  fact  that 
the  certificate  of  marriage  names  as  the  bridegroom  Klout- 


fi  Stkw.]  FEBRUAET  term,  1880. 

G^nes  V.  Oreeo  Pond  Iron  Uining  Co. 


t—  Graham,  instead  of  Charles  Montrose  Graham,  and 
scsribes  him  as  of  the  town  of  New  Bochelle,  tends 
iSAtlj  to  cast  discredit  upon  Mrs.  Graham's  testimony. 
ti  it  is  abundantly  proved  in  the  cause  that  the  father  of 
Rol^«rl  L.  Graliam  was  generally  known  and  was  always 
e«U^d,  in  his  father's  family  and  in  the  neighborhood  in 
wbxch  he  lived,  by  the  name  of  Montrose  Graham,  and  he 
ao^i^ed  his  name  to  letters;  and  though  it  is  shown  that 
he  <5l.id  aot  reside  in  lifew  Bochelle,  but  in  or  near  Harlem, 
tb»  iact  that  the  marriage  was  clandestine,  and  that  he 
ileBxr-ed  that  the  fitct  should  be  kept  secret,  would  account 
sufficiently  for  any  misrepresentation  by  him  as  to  the  place 
o(  bis  residence. 

In  this  connection  the  defendants'  counsel  have  shown 

that  there  lived  at  New  Rochelle,  at  or  about  the  time  of 

the  marriage,  two  young  men  by  the  name  of  Graham,  but 

•neither  of  them  was  named  Moutroae,  and  there  is  no  evi- 

<'^tice  to  connect  either  of  them  with  the  marriage  in  any 

^'&y.    These  objections  seem  to  have  had  no  weight  with 

"^e  Jbmily,  for  Mrs.  Graham  swears  that  her  husband's 

*ther  had  the  certificate  in  his  custody  with  her  will,  and 

J  Udge  Van  Voorhis  says  that  her  father-in-law  told  him  that 

^^  bad  seen  the  record  or  certificate  of  the  marriage.    Proof 

"*«  been  adduced  that,  while  on  the  expedition  before  mea- 

[     tioned,  Montrose  Graham  stated  to  his  comrades  that  he 

\     Was  Qumarried.     The  statements  are  of  but  little  value  aa 

Against  the  pomtive  testimony  of  hia  wife  to  the  marriage, 

Citified  as  it  is  by  the  marriage  certificate  in  her  possession. 

It  ia  urged,  also,  that  there  was  a  disparity  between  the 

pwtiea  to  the  marriage,  and  that  that  of  itself  is  an  import- 

»M  consideration  weighing  heavily  against  the  truth  of  Mrs. 

^labam's  testimony  on  the  subject  of  the  marriage.     But 

^  the  disparity  claimed  is  disparity  in  years,  not  in  station. 

He  was  without  property,  while  she  was  possessed  of  a  mod- 

<i^  competence,  and  in  position  in  society  was  quite  his 

^Ual.    The  fact  that  she  was  about  twelve  years  older  than 

he  and  had  an  infirmity  of  deafness,  does  not  create  a  sus- 
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picion  on  the  ground  of  disparity.  That  she  was  married, 
on  the  12th  of  July,  1847,  to  a  man  calling  himself  Montrose 
Graham,  there  can  be  no  doubt.  That  she  subsequently 
represented  to  the  family  of  the  man  whom  she  now  claims 
to  have  been  the  person,  that  she  was  married  to  him,  can- 
not be  questioned,  and  that  she  lived  with  them  and  was 
accepted  as  his  lawful  wife,  is  abundantly  proved.  What 
reason  was  there  for  feigning  a  marriage  with  Montrose 
Graham  at  that  time?  Surely  none  in  reference  to  the 
property  in  question  in  this  suit.  Nor,  as  far  as  appears,  in 
reference  to  any  property.  Her  child  was  recognized  by 
Montrose  Graham's  parents  as  his  lawful  offspring,  while 
another  child  of  his,  by  another  woman,  which  was  taken 
by  them  into  and  brought  up  in  their  family  at  the  same 
time,  was  regarded  as  illegitimate. 

She  produces  and  swears  to  the  wedding-ring,  which  she 
says  Montrose  Graham  gave  her  at  her  marriage.  Their 
initials,  with  the  date  of  the  marriage,  are  engraved  upon 
it.  Its  genuineness  is  not  challenged.  Montrose  Graham's 
mother  gave  to  Kobert  L.  Graham  not  only  keepsakes, 
mementos  of  liis  father — the  portrait  of  the  latter,  with  a 
token  made  of  his  hair;  the  silver  cup,  fork  and  spoons, 
which  he  had  used  when  a  boy  at  school ;  also,  a  handker- 
chief marked  with  his  name — but  gave  to  him  other  keep- 
sakes of  a  family  character,  the  portrait  and  the  watch  of 
his  great-grandfather,  Dr.  Graham,  silver  spoons  marked 
with  the  crest  and  initials  of  the  Grahams,  and  8om6 
marked  with  the  crest  and  the  initials  of  Montrose  Gra- 
liam.  She  gave  him,  also,  the  gold  seal  which  had  belonged 
to  Montrose  (ilrahani's  father,  and,  also,  the  portrait  of  her 
own  father,  with  her  family  Bible.  And,  when  she  died, 
she  directed  that  the  finger-ring  which  she  wore  should, 
after  her  death,  be  taken  from  her  hand  and  sent  to  him. 

I  am  satisfied  from  the  testimony  that  Robert  L.  Graham 
was  the  legitimate  son  and  only  lawful  child  of  Charles 
Montrose  Graham,  uncle  of  Edward  Ennis  Graham,  the 
younger.    The  complainants,  therefore,  are  in  a  position 
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and  in  possession  of  such  an  estate  as  to  entitle  them  to  a 
standing  in  this  court  as  against  the  defendants,  to  protect 
the  fee  of  the  property  against  waste  by  the  life  tenant  or 
those  claiming  under  her.  It  is  admitted  that  timber  has 
been  cut  for  purposes  other  than  the  estovers  to  which  a  lite 
tenant  is  entitled,  unless,  indeed,  the  life  tenant  in  this  case 
is  entitled  to  work  the  mines  as  the  defendants  claim. 

The  question,  whether  the  working  of  the  mines  in  this 

case  is  waste,  remains  to  be  considered.     There  arc  certain 

indisputable  facts  in  the  case.     One  of  them  is,  that  the 

grrantor  of  Andrew  B.  Cobb  had  only  a  life-estate  in  the 

piHDperty,  and  that  those  who  claim  under  him  now  have  no 

'ttore.    Mrs.  Bell,  his  grantor,  had  no  title  except  that  which 

fitfee  got  by  virtue  of  the  statute  of  descents,  as  being  the 

^^li other  of  Edward  Ennis  Graham  the  younger;  and  it  is 

^•ot;  even  alleged  that  she  has  obtained  any  other  interest  in 

^t^^  property  since  she  conveyed  to  Andrew  B.  Cobb.     Nor 

^®    it  claimed  that  either  Andrew  B.  Cobb  or  those  who  claim 

^»Tder  him  have  themselves  obtained  any  title  beyond  that 

'^^'Vtich  was  conveyed  to  him  by  Mrs.  Bell. 

Though  it  is  not  an  important  circumstance,  it  is,  never- 

"^Heless,  a  fact,  that  Mr.  Cobb  knew,  when  he  took  that 

ooriveyance,  that  his  grantor  had  only  a  life-estate  in  the 

pi^operty.     Mr.  Davenport  testifies  that  Mr.  Cobb  knew  it, 

*>ut  said  that  there  was  wood  enough  on  the  property  to 

'^^ialcethe  purchase  desirable,  nevertheless. 

Another  undeniable  fact  is,  that  neither  Dr.  Charles  M. 
^t^ham  nor  any  one  else  ever  mined  for  iron  in  the  prop- 
erty.   The  ore  found  there  by  him  was  condemned  as  of  no 
^alue  as  iron  ore,  because  of  the  sulphur  which  it  contained, 
ui\d  it  was  not  until  a  recent  date,  comparatively,  that  such 
ore  was  merchantable  in  any  considerable  quantity.     The 
treatment   by  which  it  could    be  made  valuable  was  not 
taown  in  the  region  in  which  it  must  find  a  market  (if, 
indeed,  it  had  been  discovered  at  all),  until  a  comparatively 
recent  date.     The  diggings  made  by  Dr.  Graham  were  either 
were  explorations  or  excavations  for  the  purpose  of  obtain- 


OAiSES  IN  CHANCEBi'.  [82  Eq. 

Oaioee  v.  Gre«D  Fond  Iron  Miuinf  Co. 

jifig  mincralB  for  the  manufucturo  of  copperas  aud  th^  paiuts^^ 
"known  as  Spanish  brown  and  Venetian  red.     He  made  but^kt 
two  openings  for  these  purposes,  and  they  were  but  shallow __    -, 
from  ten  to  Hfteen  feet  deep.     It  is  now  nearly  seventy  year^^K  b 
since  he  ceased  these  manufactures,  and  from  the  time  li- — i-  r 
ceased,  all  excavations  ceased.    It  is  in  proof  that  there  wa^  _«s 
no  digging  for  ores  from  that  time  until  about  forty  year»  -  .t, 
ago,  when  a  small  quantity  of  the  ore  was  taken  to  a  forg»  — g 
to  test  it,  and  it  was  found  to  be  valueless  as  iron   irr — r  r 
From  that  time  there  was  qo  digging  until  the  Green  Poo*    ^d 
Iron  Mining  Company  began  to  mine  under  its  assignmenl^t' ts 
of  lease  which  were  made  in  December,  1S72.    Those  exeava^  a- 
tions  made  by  Dr.  tirabam,  bad,  to  a  great  extent,  filled  ij^^p 
when  the  company  began  its  operations.     How  long  *■»■   -I'l 
completely  they  had  been  abandoned,  is  evident  not  on     Hj- 
from  the  testimony  of  witnesses  directly  to  tlie  &ct,  but  fro     x* 
the  condition  of  the  places  where  the  diggings  were  ma<L-  «■ 
They  were  more  or  leas  filled  up  with  earth,  and  there  w&  -»o 
trees  in  them  apparently  from  thirty  to  forty  years  old. 

It  is  incontestable  that,  uutil  the  time  when  the  compaK^y 
took  possession,  there  was  never  any  mining  for  ore  on  a^*^' 
part  of  the  property,  except  for  the  manufacture  of  coppei'**  "^ 
and  paints,  none  for  iron  ore  for  market  or  for  the  purpo^* 
of  obtaining  iron  therefrom,  A  tenant  for  life  has  a  rig'^^  * 
to  work  and  use  open  mines  {Meed  v.  Seed,  1  C.  £.  Gfr.  £4^^' 
for  they  have  thus  been  made  part  of  the  profits  of  the  laci*^' 
but  he  has  no  right  to  take  the  substance  of  the  estate  t>.>' 
opening  mines;  It  does  not  follow,  however,  from  bis  ri^t"  * 
to  work  and  use  open  mines,  that  he  has  a  right  to  op<s" 
mines  which  have  been  completely  abandoned  or  to  op^" 
those  which  have  never  been  opened,  though  there  may  h&*^* 
been  preparations  for  opening  them.  Viner  v.  Vaughan,  — 
Beae.  466. 

A  distinction  is  made  as  to  abandoned  minea.  ThC^ 
which  have  been  abandoned  merely  for  want  of  a  marie* 
for  the  time  being  for  the  minerals,  may  be  worked  by  thff 
tenant  for  life,  but  where  the  abandonment  baa  bsAn  Innir 
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continued  and  took  place  with  a  view  to  advantaging  the 
estate  thereby,  he  cannot  work  them.  Bagot  v.  Bagot^  SS 
-Beav,  609  ;  Legge  v.  Legge^  32  Beav.  515. 

The  mere  fact  that  ore  was  taken  out  by  a  former  owner 

lyy  digging,  will  not  of  itself  authorize  the  working  of  mines 

on  the  property,  if  it  appears  that  he  never  intended  to  open 

A   mine,  especially  if,  as  in  this  case,  the  digging  ceased  more 

ttm  ^xn  sixty  years  before  the  working  by  the  life  tenant  began. 

TliEe  law  gives  to  the  life  tenant  the  right  to  pursue,  by  min- 

ii:»  ^^,  the  same  means  of  deriving  profit  from  the  Iqnd  which 

'\^^  ^3  re  taken  by  the  former  owner,  though  it  be  destructive 

t;he  substance  of  the  estate.     Rockwell  v.  Morgan^  2  Beas. 

And^f  it  appears  that  the  former  owner  never  intended 

:xDine  at  all,  the  life  tenant  should  not  have  the  right.     I 

<^lc^     not  mean  to  say  that  if  the  former  owner  opened  the 

ixxi  »e  to  take  out  the  ore  for  use  for  one  purpose,  the  life 

^^  "rm  ant  would  be  confined  to  taking  out  ore  for  the  same  pur- 

px^iae,  or  that  if  the  former  owner  had  begun  to  mine,  the 

^^^^^  tenant  might  not  pursue  the  mining  operations  and  have 

^  advantage  of  new  discoveries  in  the  mining.     He  may 

I  new  shafts,  the  better  to  reach  the  contents  of  the  vein, 

^ra  d  he  may  sink  new  shafts  to  reach  lower  strata.    Clavering 

"^-    Clavering  J  2  P.  Wms.  888 ;  Spencer  v.  Scurr,  31  Beav.  33^. 

"Where   there  were  old   clay  pits  which   had  not  been 

'^^'orked  for  twenty  years,  and  it  was  alleged  that  the  last 

^^"^^oer  had,  for  some  purpose  or  other,  taken  some  clay  out 

^^^  them,  and  had  made  some  preparations  for  working  them, 

yet  they  were  not  in  course  of  working  at  his  death,  it  was 

'^eld   that  it  was  not  at  his  death  an  open  mine.     Vmer  v. 

^^ughariy  2  Beav.  466. 

lu  alias  V.  Snowdon  Slate  Quarries  Ormpany^  L.  R.  (^  Ch 
,  ^PP«)  466^  Lord  Selborne,  in  giving  his  judgment,  said : 

L  No  doubt  if  a  mine  or  quarry  has  been  worked  for  com- 

ft  ^ercial  profit,  that  must  ordinarily  be  decisive  of  the  right 

m  v^f  *  life  tenant  or  other  tenant  impeachable  for  waste)  to 

,M  ^^tiune  working;  and  on  the  other  hand,  if  minerals  have 

%mk  .       *^tt worked  or  used  for  some  definite  or  restricted  purpose 
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(€.  g,  for  fuel  or  repair  to  particular  tcneineiits),  that  woV^- ■■' 
not  alone  give  any  such  right." 

In  this  case  the  diggings  had  not  been  worked  for  o 
sixty  years  when  the  company  took  possession.     The  owo-^^  ^J^ 
by  whom  they  were  made,  never  supposed  that  he  co**- 
make  the  ore  available  as  iron  ore.     He  was  convinced- 
the  contrary.     lie  abandoned  the  use  of  it  for  the  spec?^;/^ 
purposes  in  which  he  had  employed  it,  and  ceased  to 
for  or  use  it,  and  the  abandonment  was  complete  and  th 
ough,  and  continued  for  sixty  years  and  more.     It  canC* 
be  said  that  he  contemplated  making  profit  of  the  substars 
of  the  estate  by  mining.     The  company  cannot  be  said  to 
pursuing  the  same  means  of  profit  from  the  laud  which  li 
and  those  who  held  under  him  took. 

Dr«  Graham  died  in  the  spring  of  1852,  and  was  succeede 
in  his  ownership  of  the  property  by  his  grandson  and  devi 
see,  Edward  Ennis  Graham,  who  died  in  or  about  1855, 
intestate,  and  was  succeeded  by  his  sole  heir  at  law,  Edward 
Ennis  Graham,  junior,  who  died  in  1861 ;  and  from  the  death 
of  Dr.  Graham  to  the  time  when  the  company  entered  into 
possession,  in  1872,  there  was  no  mining  or  digging  for  ore 
for  any  purpose  by  any  of  those  who  succeeded  Dr.  Graham 
in  the  ownership  of  the  estate,  and  he  died  twenty  years 
before  the  company  went  into  possession. 

The  company,  by  its  answer,  alleges  that  the  existence 
of  the  ores  has  been  known  for  a  great  many  years,  and 
that  the  veins  were  open,  exposed  and  partially  worked  at 
least  fifty  years  ago,  and  that  there  were  workings  on  each 
of  the  veins  more  than  fifty  years  ago.  It  again  states,  in 
the  answer,  that  the  veins  of  ore  which  it  is  working  are 
not  newly-discovered  veins,  but  have  been  known  and  open 
for  more  tlian  fifty  years,  and  it  insists  that  even  if  it  were 
true  that  they  are  newly-discovered  veins  and  never  before 
worked,  still,  by  law,  the  company  has  committed  no  waste. 

The  defence  based  upon  the  allegation  that  the  veins  were 
opened  and  worked,  cannot  be  maintained,  and  the  company 
is  therefore  chargeable  with  waste.     The  company  is  utterly 
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nt.  It  ia  bankrujit,  and  has  been  so  adjudged.  There 
au  iiijunttion  and  an  account,  both  as  to  wood  and 

not  find  any  reliable  evidence  that  the  great-uncle 
ert  L.  Graham  eurvived  Edward  Ennis  Graham,  from 
the  inheritunce  came.  Mrs.  Graham  says  he  died  in 
Carolina,  in  the  year  in  which  NewbiTU  was  cap- 
wbich  was  in  18ti2.  Mra.  Bell  says  she  does  not 
Alien  ho  died.  Her  slater,  Mrs.  Masaon,  saya  that  in 
]  ol'  ISfil,  Chiirlca  M,  Graham,  father  of  Montrose 
n,  said  that  lie  hinisitlf  was  the  last  of  the  Grahatua, 
J  bclievL-d  that  hia  brotlier,  Edward  Ennis  Graham, 
ad.  Mr.  Tlirockniorton  aaya,  that  in  January,  1862, 
ne  Churlca  M.  Graham  aaid  to  him  that  he  believed 
i  brother,  Edward  Ennis  Graham,  was  dead,  without 
But  not  only  does  it  not  appear  when  he  died,  but 
not  appear  tliat,  whenever  he  died,  he  left  issue  (but 
vidence  aa  there  is  on  the  subject  is  to  the  contrary), 
it  he  had  not  parted  with  his  estate,  nor  whether  he 
will;  and  there  is,  therefore,  nothing  before  mo  ou 
ad,  aa  the  case  stands,  to  defeat  the  claim  of  the  corn- 
its  to  the  whole  of  the  remainder  in  fee.  Opportu- 
iU  he  given,  however,  to  any  person  claiming  under 
d  Ermia  Graham,  of  North  Carolina,  to  present  hia 
claim  tor  aiijudication. 
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Clabinda  M.  Marshall  and  others. 

irtgBge  WHS  given  by  a  mnrried  woman  and  ber  bugbaud,  on  her 
to  FMse  money  to  discbarge  mortgagea  and  raunicipal  assess- 
■bleh  were  valid  encumbninceB  tbereon,  and  tbe  money  was  so 
L  The  mortgage  was  duly  signed,  and  a  certificate  of  acknowl- 
ttbefore  Ik  duly  aulborized  officer,  was  endorsed  by  the  oSoer 
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thereon.    At  the  same  time,  and  before  the  same  officer,  the  wife  m^ 
an  affidavit  that  she  was  the  owner  of  the  premises ;  that  they  w^ 
free  from  encumbrances  other  than  those  specified,  and  that  she  «r 
of  full  age,  <&c.,  &o.    Five  years  afterwards,  she  and  her  husband  tes 
fied,  in  this  suit  for  the  foreclosure  of  their  mortgage,  that  althoag 
they  Aecuted  the  mortgage,  and  she  swore  to  the  affidavit,  yet  it  wi     ^ 
in  entire  ignorance  of  their  contents,  and  at  the  request  of  her  father 
who  negotiated  the  loan,  and  in  whom  they  had  implicit  confidence^ 

(1)  That  an  officer,  in  taking  the  acknowledgment  of  a  married    ^ 
woman  to  a  deed  or  mortgage,  acts  judicially. 

(2)  That  in  the  absence  of  fraud  or  duress,  the  evidence  of  the 
parties  to  the  instrument  is  not  admissible  to  contradict  his  official 
certificate  and  destroy  the  title  of  a  bona  fde  grantee  or  mortgagee. 

(3)  That  even  if  his  mortgage  be  invalid,  the  mortgagee  is,  neverthe- 
less, under  the  circumstances,  entitled  to  subrogation  to  the  rights  of 
the  former  mortgagee  and  the  city,  to  pay  off  whose  encumbrances  his 
money  was  lent. 

(4)  That  the  mortgage  having  been  given  to  secure  the  debt  of  a 
married  woman,  contracted  for  the  benefit  of  her  separate  estate,  it 
would,  without  any  acknowledgment  whatever,  be  held  to  be  a  charge 
thereon,  and  enforceable  in  equity. 


Bill  to  foreclose.    On  final  hearing  on  pleadings  and  proofs* 

Mr,  T,  D,  HodgeSy  for  complainant. 

Mr.  F.  H.  LuMy  for  answering  defendants,  Marrenner 
and  wife. 


Note. — A  feme  eovert^s  acknowledgment  of  a  deed  may  be  contradicted 
by  parol  evidence  in  Minnesota  (Dodge  v.  Hollimheady  6  Minn,  25; 
Annan  v.  FoUom,  Id.  500;  Dniry  v.  Fo^^ter^  S  WalL  24) ;  in  Iowa  (MorH* 
v.  Sargent,  18  Iowa  90;  Van  Orman  v.  McGregor,  23  Iowa  SOO ;  see  tSltmnw 
v.  Hervey,  19  Iowa  27S) ;  in  South  Carolina  (Hays  v.  Hays,  5  Hieh,  31; 
Jiniee  v.  Perry,  11  Rich.  121) ;  in  Missouri  (Sharj^e  v.  MePike,  62  Mo, 
SOO;  Wannell  v.  Kern,  57  Mo.  478). 

But  such  acknowledgments  are  held  to  be  conchisive,  in  the  absence 
of  fraud  or  duress,  in  Kentucky  (Bamett  v.  Shaekleford,  6  J,  J.  Marsh. 
532;  Allen  v.  Shortridge,  1  Duv.  54;  now,  however,  only  presumptively 
correct,  by  statute  (Ford  v.  Teal,  7  Push  156 ;  Woodhead  v.  Fotdds,  7 
Bush  222;  Jett  v.  Rogers,  12  Bush  564^  and  eases  cited) ;  in  Indiana  (Mc 
Neslof  V.  Rucker,  6  Black/.  391 ;  Jordan  v.  Corey,  2  Carter  385  ;  Wrighi  v. 
Bundy,  11  Ind.  400) ;  in  Maryland  {Bissett  v.  Bissett,  1  Harr.  A  MeH^ 
211;  Ridgely  v.  Howard^  3  Harr,  &  McH.  321 ;   Central  Bank  v.  Oopekmdy 
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I^e  bill  IB  filed  to  forecloBe  a  mortgage  for  $4,000  and 
interest,  dated  January  2Sth,  1874,  given *b;  Igene  M.  Mar- 
reaner  and  faor  husband  to  the  complainant,  ou  land  belong- 
ing'   to  Mrs.   Marrenner,  aitnate  in  the  city  of  Elizabeth. 
Jant  before  her  marriage  to  her  present  husband,  Mre.  Mar- 
renner (who  waa  then  a  widow)  executed  a  deed,  dated 
Sovember  Ist,  1873,  conveying  the  mortgaged  premiees  and 
"mother  lot  of  land  on  the  opposite  aide  of  the  same  street, 
'«  her  father,  Daniel  D.  T.  Marshall,  in  trust  for  her  use  for 
'ife,  and,  at   her   death,  to  convey  the  premises  thereby 
granted  to  her  heirs  at  law.     A  short  time  after  her  mar- 
nage  to  Mr.  Marrenner,    Mr.   Marshall    negotiated  and 
obtained  for  her  a  loan  of  $4,000  from  the  complainant,  on 
'■>e  security  of  the  mortgage  in  suit.     It  appears  to  have 
"«en  necesaary  to  raiae  the  money  to  save  her  property, 
*■**<!  she  seems  to  have  had  no  other  means  of  raising  it. 
On  both  properties  there  were  two  mortgages,  which  it 
f      ^Ha  necessary  to  pay  off  in  order  to  prevent  foreclosure,  and 
(      'oere  were  also  unpaid  municipal  aaseaaments  which  threat- 
!      ^Oed  her  title.     The  loan  waa  made  to  obtain  the  reqnisite 
I      '^oney  to  satisfy  these  encumbrances,  and,  with  the  excep- 
tion of  the  reasonable  expenaes   attending  the  loan,  the 
n>oney  was  so  applied. 

'«  Md.  S05;  nee  Bi/er  v.  Etnyre,  2  QUI  150) ;  in  Pennaylvania  {ffeeUr  v. 

^tiugiv,  79  Pa.  St.  79;   Miller  v.  Wenlworl/i,  82  Pa.  St.  280;   Snger  Man/. 

t«.  T,  Rook,  84  Pa.  St.  4+8y  Louden  v.  Btylhe.  16  Pa.  St.  532;  WiUiama  v. 

^Oct,  71  Pa.  St.  i76;  Hoffman  v.  Cojfer,  S  WAart.  453;  Hornbeek  v.  Mat. 

oiiU.  Au'n,  20  Alb.  L.  J.  SIS) ;  in  Ohio  (Baldmn  v.  Snowden,  11  Ohio  St. 

™»;  Silboarn  v.  Fury,  26  Ohio  St.  153;  see  Trvman  v.  Lore,  U  Ohio  Si. 
'W;  JoAniton  v.  Hairut,  2  Ohio  279) ;  in  Texas  (Hartley  v,  FroeA.  6  Tex. 
MS;  Paoly.  Ckau,  46  Ttx.SCrr);  in  Illinois  (/fi«  v.  Bacon.  43  III.  477 1 
waJLni  V.  Aruterton,  42  III.  514  i  Eyter  v.  Hathtway,  50  III.  SSI ;  lAekmon 
i-Bardinff,65  ia.S05;  Calumet  Co.  v.ItutHll.  68  III.4S6;  Kerr  v.  Russell, 
fSrU.666;  tttEvteeUy.Baplitt  Union,  73  III.  S37 ;  MePAtrioa  y.  Sanborn, 
SiULlSO) ;  in  North  Carolina  (  Woodboumi  y.  Gorrd,  66  X.  C.  SS;  see  //in- 
T^y.EUiot,  2  Haya.68;  Paul  v.  Carpe-Uer.  70  N.  C.50B;  Suddereth  v. 
I,  !i*sA,lSIreH.45t;  Lueaty.  Cobb,  1  Dev.  A  Bat.  2S8) ;  in  Tennessee  {Mount 
r.KetUrtmi^e  Coldv>.452i  Flnnegan  v . Finnegan,S  Tenn.  Ch.510);  In  Mich- 

ipn  (Norion  y.  IfieAoU,  35  Mkh.  148) ;  in  UiBBieaippi  (JoKrulon  v.  Wallaee, 

BSUi*t.aSl;  Slon«  f.  Manlgcmen/,3B Miu.83 1  B«e  Allen  y. Lenoir, 53 Miti. 
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The  plan  adopted  by  Mr.  Marsliall  for  securing  the  lo^'^i 
was  to  recoil vey  the  property  to  Mrs.  Marreiiner,  in  ortlcr 
to  put  an  end  to  the  trust  declared  in  the  deed  of  1873,  a^  ■^^^ 
re-invest  lier  with  the  title,  so  that  she  might,  with  her  h'USp 
band,  give  the  mortgage.     This  was  done,  and  the  mortgJ^^ 
was  executed,  and  the  property  was,  after  the  giving  of  t^^^ 
mortgage,  reconveyed  by  Mr.  and  Mrs.  Marrenner  to  V-i^- 
Marshall  subject  to  it,  on  the  same  trust  as  was  expressed     "i^ 
the  deed  of  1873.     Mr.  Marshall  and  the  complainunt  ('^^^ 
which  he  was  president)  acted  in  entire  good  faith  in   t'*^® 
entire  transaction,  and  all  that  was  done  was  done  8tric*^^y 
in  the  interest  and  for  the  great  advantage  of  Mrs.  Marr^^  "" 
ner.     She  and  her  husband,  however,  though  they  adr«  "^^^ 
that  they  executed  the  mortgage  and  deed  of  reconveyad^-^"®' 
swear  that  they  had  no  knowledge  of  the  character  of  t  '^^ 
transaction,  but  having  full    confidence  in    Mr.   Marsh^^-**' 
signed  the  papers  without  knowing  or  being  informed  wl^ 
they  were,  or  asking  any  explanation  on  the  subject 

The  deed  of  convevance  to  Mrs.   Marrenner  in   teriT      ^^l 
indeed,  declared  that  it  was  intended  for  the  purpose 
])utting  an  end  to  the  trust,  and  the  complainant  appea* 
tiierefore,  to  have  had  notice  of  the  existence  of  the  tr 
declared  in  the  deed  of  1873.     But  no  trust  was,  in  ftt 
created  bv  the  deed  of  1873.     Mrs.  Marrenner  testifies  tt^ 


V. 

n 
11 


_    -,, „  .,  Eq.508), 

Canada  {Thompson  v.  Thomvsoh^  2  Ch.  Cham,  all ;  see  lleward  v.  &^^ 
Td.  ii7J!^) ;  in  New  Brunswick  (linbinaon  v.  ('hasycif^  1  Ilanuay  50). 

In  several  states  such  acknowledgment  is  only  prima  faeU  correct, 
statute,  as  in  California  [LandiTs  v.  Bolton^  J6  CaL  JI^OG ;  see  Fogart^ 
Fin/ay,  10  Cat.  HSO)-^  in  Kentucky  (ubi  mpra)\  in  Wisconsin  (Eal<^i 
Wot/dt,  32  Wis,ii77)  \  in  New  York  [Jackson  v.  Schoonmaker^  ^  Johns,  let 
Priest  V.  iSimmlngs,  16  Wend,  017 ;  Wat^n  v.  Campbell,  2S  Barb.  4^1;  b 
Ht'xford  V.  Rexford,  7  Lans.  6;  iVood  v.  Bach,  o^r  Barb.  134;  Richards 
V.  Pulver,  63  Barb.  67). 

The  cases  holding  such  certificate  conclusivef  consider  the  act  of  tb^ 
otlicer  taking  the  acknowledgment  as  jndieud  (Paul  v.  CarpenUr^  70  JV. 
C.  60£;  Seanlan  v.   Turner^  1  BaiUy  4sil ;  Kerr  v.  RuMtll,  69  IlL  666; 
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it  ^vas  not  read  to  her,  nor  were  its  contents  made  known  to 
her  before  she  signed  it;  that  she  signed  it  because  her 
father  wished  her  to  do  so,  and  that  she  knew  nothing  about 
it  until,  as  she  expresses  it,  "this  trouble  came  up,"  referring 
to  the  foreclosure  proceedings,  or  the  threat  that  such  pro- 
ceedings would  be  instituted,  which  was  some  years  after 
the  execution  of  the  deed.  She  did  not  intend  to  create  a 
trust,  and  the  trust  declared  by  the  deed  was  not,  therefore, 
binding  on  her.     Garnsey  v.  Mundt/j  9  C,  E,  Gr.  2^-3, 

She  and  her  husband  both  swear,  as  before  stated,  that 
they  knew  nothing  of  the  contents,  purport  or  character  of 
the  complainant's  bond  or  mortgage,  though  they  signed 
them,  and  that  they  did  not,  not  did  either  of  them, 
acknowledge  the  latter,  though  a  certificate  of  acknowledg- 
ment, containing  all  the  statutory  requisites,  is  endorsed 
thereon,  and  signed  by  a  duly  authorized  officer,  by  whom 
^he  execution  of  the  deed  was  witnessed.  She  swears,  also, 
^l*at  she  knew  nothing  of  the  contents  or  character  of  an 
affidavit  which  purports  to  have  been  made  by  her  at  the 
^nie  of  the  signing  of  the  bond  and  mortgage,  and  which 
^^  delivered  to  the  complainant.  It  was  to  the  eftect  that 
®lie  was  the  mortgagor  in  the  mortgage  in  suit,  and  was  the 
^^^er  of  the  mortgaged  premises  in  fee,  by  virtue  of  a  devise 
**^«reof  in  the  will  of  her  then  late  husband,  Charles  R. 


^(ktn  V.  Baird,  7  Watts  2^;  Heeler  v.  Glcutpow,  79  Pa.  St.  79;  Kottman 

J-    -^y«r,  1  Strobh.  576 ;  Suddereth  v.  Smytk^  13  Ired,  Jf52 :  Ford  v.  Gregory^ 

'^   B.  Mori.  175;  Bancks  v.  OlUrton,  ks  E.  L.  &  Eq.  509 ;  Joknsion  v. 

5*«<flr,  n  GraU.  321 ;  Menhennet's  Vase,  L.  R.  (5  C.  P.)  16;  Black  v.  Gregg, 

Xg.  Jfo.  565;  Hwmbeek  v.  Mut.  Build.  Ass'n  {Pa.),  20  Alb.  L.  J.  212; 

T^^  y-  Traer,  20  Iowa  231;  Hammers  v.  Do/e,  61  III.  307 ;  Brown  v. 

■^*!>ore,  38  Tex.  645;  Sutton  v.  Sution,  1  Dev.  <£r  Bat.  585) ;  while  the  other 

*y*«  deem  such  acts  merely  ministerial  {Elliott  v.  Peirsol,  1  Pet.  SJ^l ; 

-VyncA  ▼,  Lmngston,  8  Barb.  463,  6  N.  Y.  422;  Emmal  v.  Webb,  36  Cat. 

^^;  Orfiome  v.  Mason,  9  N.  H.  24  ;  Frink  v.  Pond,  46  N.  J  I.  125;  Gill 

\  -Rnrnderoy,  8  B.  Mon.  179.    See  Dawson  v.  Thvrston,  2  Hen.  d:  Munf. 

**5i  HawOton  v.  PUcher,  53  Mo.  334). 

t  v^  officer  should  only  certify  to  facts  which  he  personally  knows 
VWtftioiiT.  Campbell,  28  Barb.  421 :  Dewey  v.  Campau,  4  Mich.  565;  Fisher 
|-  jfftiter,  24  Mieh.  ^7) ;  as  where  the  grantor  is  deaf  and  dumb 
yPf^t  Cue,  6  C.  B.  732;  Brown  v.  Brown,  3  Conn.  299;  Morrisoyi  v. 
*ffnaon,f7  Qratt.  190) ;  and  he  is  personally  responsible  for  any  damages 
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Honeywell ;  that  there  was  no  other  encumbrance  on  t 
property,  except  a  mortgage  to  William  J.  Magie  for  $2,50 
which  was  to  be  paid  out  of  the  loan ;  that  the  complain 
ant's  mortgage  was  a  valid  and  subsisting  lien  on  th 
premises  therein  described,  to  the  full  extent  of  the  mort 
gage;  that  there  were  no  equities  or  defences,  latent  or 
patent,  to  or  against  it  or  whereby  it  could  be,  in  any 
manner,  impaired  or  affected;  that  there  were  no  judg* 
ments  against  her,  and  that  she  was  over  twenty-one  years 
of  age.  The  affidavit  purports,  by  the  jurat,  to  have  been 
sworn  to  bv  her  before  the  same  officer.  She  admits  that 
she  signed  it,  and  it  is  not  alleged  that  there  was  any  fraud 
or  duress. 

Mr.  and  Mrs.  Marrenner  testified  as  witnesses  in  this 
cause,  in  the  fall  of  1879,  more  than  five  years  and  a  half 
after  the  giving  of  the  bond  and  mortgage,  and  though  they 
swear  positively,  they  swear  from  recollection  merely.  The 
certificate,  however,  must,  in  the  absence  of  fraud,  be 
regarded  as  conclusive. 

It  is  true,  in  Welh  v.  Wrighi,  7  Hal  132,  it  was  held  by 
the  supreme  court  that  a  certificate  of  acknowledgment 
under  the  fourth  section  of  the  act  "respecting  convey- 
ances," which  provides  that  the  certificate  shall  entitle  the 
deed  to  admission  in  evidence  without  proof,  is  only  prima 
facie  evidence  and  may  be  disproved ;  and  Lambert  v.  Lamr 

arisiDg  from  bis  own  mistakes  [Fogarly  v.  Unlaj/y  10  Cal.  !BS9) ,  and  also 
his  sureties  (Hochercau  v.  JoneSy  29  La.  Ann,  82), 

How  far  a  foreign  certificate  has  been  deemed  conclusiye  (Seuiomt  v. 
Reynolds,  7  Sm,  A  Marsh,  130;  Lace,y  v.  Davis^  4  Mich,  I4O;  WHffht  T. 
Bunriy,  11  Ind.  309 :  Eaton  v.  Woydt,  32  Wts,  277;  Livingston  v.  McDonald, 
9  Ohio  168;  Mott  v.  ^Smith,  16  'CaL  533;  Keller  v.  Moore,  ol  Aia.S40f 
Hart  V.  Jioss,  57  Ala.  518;  McPht^mn  v.  Featherstone,  37  Wu.  6S2 ;  Weiln 
V.  Cole,  6  Gratt.  61,5;  ColdwelCs  Coj^e,  L.  R.  (10  C.  P.)  667;  Sout/kmn  v. 
Mendumy  5  A".  //.  4^0  ;  Orispen  v.  Ilannaran,  50  Mo.  ^15), 

Whether  the  court  will  take  Judicial  notice  of  such  officer,  where  be 
omits  to  describe  him!*elf  as  such  or  let  it  be  shown  aliunde  {Livht^Um 
V.  McDonald,  9  Ohio  168 ;  Ranch  v.  Ollerton,  26  Eng,  L.  &  En,  50S\  /?«6- 
inson  v.  Chassey,  1  Hannay  [N.  B.)  50;  Rhodes  v.  Selin,  4  Wash.  C,  d,718; 
Jeffreys  v.  Collis,  4  Dana  470  ;  Russ  v.  Wingate,  30  Miss.  44O;  Qrakam  ▼. 
Anderson,  42  III.  514;  Etheridge  v.  Ferthte,  9  Ired.  31£ ,-  Suddereih  ▼.  SmyUif 
13  Ired.  452 ;  Keller  v.  Moore^  51  Ala.  340) ;  or,  after  recording  the  insfcru- 
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b^^-t  (not  reported),  decided  by  Chancellor  L  H.  WilliamBon, 
ited  to  the  same  effect.  The  question  presented  by  the 
in  hand,  however,  is  not  a  question  of  evidence,  but  of 
sufficiency  of  the  conveyance. 
Marsh  V.  Mitchell^  11  C.  E.  Gr,  497 y  it  was  said,  indeed, 
on  -the  authority  of  Wells  v.  Wrighty  that  the  certificate  of  the 
nowledgment  of  a  married  woman  is  only  prima  fack 
ence,  and  that  the  truth  of  the  certificate  may  be  dis- 
prci^ed,  and  the  decree  in  that  case  was  affirmed  by  the 
art  of  errors  and  appeals  {1^  C.  E.  Or.  631)^  for  the  reasons 
n  by  the  vice-chancellor  in  his  opinion,  yet  the  question 
^o^%^^  presented  as  to  the  strength  of  the  presumption  in  favor 
of  -the  certificate,  was  not  considered  in  either  court.  By 
law  {Bev,  p.  164  §  5)>  the  estate  of  a  married  woman  in 
in  this  state  will  not  pass  by  her  deed  unless  she  shall 
been  previously  examined  as  to  her  freedom  from  mari- 
constraint  in  making  the  conveyance,  and  the  acknowl- 
^^STi^ent  be  certified.  And  the  act  provides  that,  if  of  age, 
deed,  duly  executed  and  so  acknowledged,  shall,  if  the 
nowledgment  be  duly  certified,  pass  her  estate  according 
*^  "the  deed.  This  acknowledgment  stands  in  the  place  of 
*^^  acknowledgment  which  was  requisite  in  levying  a  fine 
^*  "the  land  of  a  married  woman.  Such  acknowledgment 
^^^^^Id  not  be  avoided  (except  in   equity  for  fraud)  even 


rj^[5^t  (Bwgeu  v.  Wilson,  S  J)ev.  906.    See  Garriek  v.  WilUams,  S  Taunt. 
*^^  J  Hex  V.  Hooper,  S  Price.  495). 


^         arol  evidence  is  inadmissible,  in  the  absence  of  fraud  or  duress,  to 

jj-^^'W'^J  omissions  or  correct  mistakes  of  the  officer  (Harrell  v.  EllioU  ^ 

S^^^^'  ^;  Bamet  v.  Bamet,  15  Serg.  4r  R,  72;  O'FerraU  v.  Simplot,  4  Iowa 

C^^^  Stanton  v.  Buiiony  2  Conn.  527  j  Hayden  v.  WestcoU,  11  Conn.  129; 

'minih  V.  Wagner,  18  Mo.  5SU  544  *'  Jamison  v.  Jamison,  3  Whart.  4^7 ; 

""hsieh  V.  Nealj  7  W.  Va.  569;  Wood  v.  Cochrane,  39  Vt.  544  /  l^^^nor  v. 

^  ^m/mn,  46  III.  214;  Hughes  v.  Wdkinson,  35  Ala.  453  :  Conn.  Ins.  Co. 

^^-f^eCormick,  45  Cai.  580.    See  Angier  v.  Schieffelin,  72  Pa.  St.  106  ;  Van 

^^=^^€  V.  People,  29  Mich.  61 ;  RoUnsan  v.  BarJieU,  2  Murph.  390  ;  Robinson 

^oel,  49  Miss.  253) ;'  and  the  magistrate  cannot  be  a  witness  to 

hia  own  aota  (S^ne  v.  Montgomery,  35  Miss.  83;  Greene  v.  God- 


'^i  4i|  Me.  16;  Elwood  v.  Klock,  13  Barb.  60;  Central  Bank  v.  Copeland, 
».  ^d.806.  See  TVianony.  Lore,  I4  Ohio  St.  I44;  Hoit  v.  Russell,  56  N. 
^^  49;  JemHii  ▼.  MeCakUl,  22  Col.  663). 
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though  the  wife  was,  in  fact,  compelled  by  her  husband  to 
make  the  acknowledgment.     Shep.  TmichsUme  9. 

"  If,"  says  Saint  Germain,  "  a  woman  covert,  for  dread  of 
her  husband,  by  compulsion  of  him,  levy  a  fine,  yet  the 
woman  after  her  husband's  death  shall  not  be  admitted  to 
show  that  matter  in  avoiding  of  the  fine  for  the  inconveni- 
ence that  might  follow  thereupon;  and,  after  the  opinion 
of  many  men,  there  is  no  remedy  in  these  cases  in  the  chan- 
cery."   Doct.  and  Stid.  26^. 

The  act  of  the  oflBcer  by  whom  the  acknowledgment  of  a 
married  woman  under  our  law  is  taken  and  certified,  is 
judicial,  and,  for  the  security  of  titles,  must,  in  cases  where 
the  wife  has  signed  the  deed  and  appeared  before  the  ofllcers, 
be  held  to  be  conclusive  against  her  in  favor  of  a  perfectly 
bona  jide  grantee,  for  a  valuable  consideration.  1  Sishop^s 
Late  of  Mar.  Worn.  §  691;  Hartley  v.  Frosh,  6  Tex.  WS;  Bald- 
win V.  Snoicdaij  11  Ohio  SL  '203;  Bissett  v.  Bisseiij  1  Harr.  ^ 
McIL  211;  Bidgely  v.  Ho^oardy  3  Id.  321;  Jamison  v.  Jamisony 
S  Whart,  4o7 ;  Schrader  v.  Decker y  9  Pa.  St.  15;  Michmer  v. 
Caveyuiery  2  Wright  336;  McCandless  v.  EngUy  1  P.  F.  Smith 
^90  ;  WelU  on  Sep.  Prop,  of  M.  W.  §  876 ;  Heeter  v.  GlasgaWy 
79  Pa,  SL  79  ;  Johnston  v.  Wallajcey  63  Miss.  336 ;  Landers  v. 
Bolton  y  26  Cal  4O6;  McNeehj  v.  Riickery  6  Blackf.  S91. 

In  the  case  before  me  there  was  no  fraud  or  duress,  but,  on 
the  other  hand,  the  proof  is  of  entire  good  faith  and  perfect 


Equity  cannot  correct  such  officers*  mistakes  or  omissions  ( Green  v. 
Branton^  1  Dew  Eq.  50 J^;  Flanagan  v.  Yovng,  ^  Harr.  A  MeH.  38 ;  Butler 
V.  Buckingham^  5  Day  oOJf :  Barnett  v.  iSharkelford^  6  J.  J,  Marsh,  5S2 ; 
Marlin  v.  Dwdhf,  6  Wend.  9  ;  Campbell  v.  Ta^dy  S  Yerg.  54S  ;  Grapcngether 
V.  Ffjervarv,  9  Iowa.  U>S  :  Varr  v.  Williams^  10  Ohio  305  j  McFarfand  v. 
Febiger,  7  Ohio  19 If ;  Ileaton  v.  Fryherqer.  38  Iowa  185 :  Chauvin  v.  Wagner, 
18  Mo.  531;  Wannell  v.  AVm,  51  Mo.  150;  Willvf  v.  Gattmany  53  Mist.  721; 
MnBryde  v.  Wilkinton,  29  Ala.  662;  Jacmoay  v.  GauU,  SO  Ark.  190; 
Selover  v.  Com.  Co.,  7  Cal.  266 :  Henderson  v.  Bie*.  1  Coldtn.  XtS.  See 
Simpaon  v.  Montgomen/,  25  Ark.  365 ;  Kilbourn  v.  Fury,  S6  Ohio  St.  153 ; 
Kane  v.  McKown,  55  Mo.  181) ;  except  for  his  fraud  or  duress  (Syfter  v. 
Hathaway,  50  111.  521  ;  Montgomery  v.  Hobson,  Meigs  487  ;  Fisk  ▼.  Stubha, 
30  Ala.  \'J85;  Witheck  v.  Wiibecky'lSS  Mich.  439;  Ftnnegan  v.  /Ifnti^on,  5 
Tenn.  Ch.  514;  Devorse  v.  Snider,  60  Mo.  i?55);  nor,  compel  ti  feme  covert  io 
correct  her  acknowledgment  (Barrett  v.  Tewksbury,  9  Cal,  13)z  nor,author- 
ize  a  magistrate  to  give  a  new  certificate  in  place  of  one  lost  (Morried 
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freedom.  In  opposition  to  the  certificate  there  ie  only  the 
recollection  of  husband  and  wife,  after  the  lapse  of  more 
than  five  years  from  the  date  of  the  execution  of  the  mort- 
gage, in  regard  to  the  particulars  of  a  transaction  in  the 
details  of  which  they  probably  took  not  the  slightest  interest 
at  the  time.  And  it  would  be  far  more  surpriaing  to  find 
that  they  had  remembered  them  than  to  find  thut  they  had 
entirely  forgotten  them.  The  impolicy  of  admitting  such 
evidence  to  countervail  the  official  certificate,  is  obvious.  If 
such  testimony  were  admitted,  the  danger  to  titles  depend- 
ing on  the  deeds  of  married  women  would  be  great  indeed, 
especially  where  the  officer  by  whom  the  acknowledgment 
was  taken  had  died,  or,  as  in  this  case,  had  gone  beyond 
reach,  so  that  his  testimony  could  not  be  obtained.  The 
stability  of  such  titles  would  manifestly  of^en  depend  on 
the  memory  or  integrity  of  those  whose  interest  it  would  be 
to  nullity  them. 

Said  the  court  in  Jamison  v.  Jamison,  S  WharL  457,  in 
which  it  was  held  that  the  certificate  was  conclusive :  "  The 
judge  or  justice  of  the  peace,  in  taking  an  acknowledgment, 
acts  judicially,  not  ministerially.  T)ie  law  imposes  on  him 
the  duty  of  nucertaining,  by  his  own  view  and  cxaminiition, 
the  truth  of  the  matters  to  which  he  is  to  certify,  and  points 
out  precisely  his  duty.  Having  thus  entrusted  him  to  see 
that  the  proper  forma  arc  observed,  his  solemn  certificate 
that  they  have  been  observed,  on  the  faith  of  which  parties 
Set,  contracts  are  proceeded  in,  moneys  are  paid  and  deeds 

^Oman'$   Gtte,  L.  Ji.  (3  C.  P.)  510) ;  nor,  compel  the  registry  of  an 

"n^oknowleilgerf  deed  ICaldwdl  v.  lUwl,  17  Mo.  SGI). 
.  1 1  Kems  ihat  the  otlicer  may  correct  tiiii  own  mistake  aftemarda 
'■'orrfan  v.  Corey,  2  (Tart.  385)  \  or  be  comiielled  lo  do  so  by  mandamus 
'  •**"an«ea  v.  Ken,  61  ^fo.  150  ;  Miller  v.  Povdl,  53  Mo.  iBi). 
^VTh*  titles  of  bona  fide  purchasers  are  not  alfecied  (i/ourfen  v.  Blytkt, 
^  J-fl.  .S(.  22 1  Hall  V.  PatUrson,  51  Pa.  Hi.  ilHO  ;  iSehrader  v.  Decker,  9  Pa. 
'^  H;  Wi/liami  y.  Baker,  71  Pa.  Si.  476;  GretH  v.. '^anaitr,  19  Iowa  4G1,- 
^*<Mtw  y.Halhy,61  Mo.  196;  Pool  v.  Chase,  46  Tix.  £07  ; "  lfAi/«  *.  Graves, 

*^^  Matt.  SeSj  Motet  v,  Dade,  58  Ala.  gll ;  see,  however,  Aiidtraon  ». 

A-Wwiw,  9  Km.  lit;   Miehetur  v.  Oaveruier,  S8  Pa.  St.  334;   ^'orien  v. 

"teilei,  56  Mkh.  !+«).— Kbp. 
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accepted,  must  (in  the  absence  of  fraud  or  collusion)  be  con- 
sidered as  entitled  to  full  faith  and  credit;  and  cannot,  with- 
out rendering  titles  to  real  estate  exceedingly  insecure,  be 
left  at  any  distance  of  time  afterwards  to  the  uncertainty 
and  frailty  of  parol  proof,  and  to  all  the  mistakes,  prejudices, 
imperfections  and  hazards  that  attend  it" 

But  if  the  mortgage  be  regarded  as  an  invalid  instrument 
as  to  Mrs.  Marrenner,  for  want  of  proper  acknowledgihent, 
the  complainant  would  be,  as  against  her,  entitled  to  subro- 
gation to  the  rights  of  the  mortgagees  whose  mortgages 
were  paid,  and  to  the  rights  of  the  city  of  Elizabeth  to  whom 
the  assessments  were  paid,  with  the  money  which  it  loaned 
on  the  faith  of  the  mortgage  in  question.  Paine  v.  JSathr 
away^  8  Vt.  212  ;  Dixcni  on  Subr.  166. 

As  before  stated,  the  loan  was  bona  f/it  made  and  almost 
all  the  money  used  in  discharging  encumbrances  on  the  two 
properties.     The  complainant  cannot  be  regarded  as  a  vol- 
unteer.    Those  encumbrances  were  on  the  property  whe 
it  lent  the  money,  and  it  lent  it  to  enable  the  Marrenners 
remove   them.      In   appropriate   proceedings,  subrogatio: 
might  be  obtained. 

And  again,  the  debt  to  secure  which  the  mortgage  in  sui 
was  given,  was  for  the  benefit  of  the  separate  estate  of  Mrs. 
Marrenner,  and  if  the  mortgage  was  not  acknowledged  at 
all,  the  del)t  would,  in  equity,  be  charged  on  her  estate  gen- 
erally. Pmtz  V.  Simonso7}y  2  Beas.  232 ;  Wilson  v.  Brown^ 
Id.  277  ;  Harrison  v.  Stetcart,  3  C.  JS.  Gr.  461 ;  A}^strong  v. 
BosSy  6  C.  E.  Gr.  109  ;  Pier  son  v.  Lum,  10  C.  E.  Gr.  390. 

And  it  would  be  charged  on  the  mortgaged  premises  aa 
part  of  her  estate,  for  the  mortgage  would,  in  equity,  operate 
as  an  appointment  of  that  property  for  the  payment  of  the 
debt    WUscn  v.  Brown,  2  Beas.  277. 


«  8ww.]  FEBRUARY  TERM,  1880. 

N.  J.  inking  Fund  Cum'ra  t>.  Peter. 


Thi  COHHISaiOKSBS  OF  THE  SlNEINO   FUND  OF  Nsw  JbrsBT 


Jacob  Fbxer  and  others. 

CoupUinftnU'  mortgage  for  $13,500,  covering  five  houses,  was  given 
^  June,  1873.  In  July,  1S74,  the  mortgagor  sold  three  of  the  houses 
''<»  115,500,  hiB  grantee  paying  him  ^,000  in  cosh,  and  aaauming  t7,500 
^  compUinantB'  mortgage  as  part  of  the  consideration,  mlh  interest 
'hereon  from  April  let,  1874.  On  forecIoBUre  the  grantee  bought  the 
"tiee  houses  for  $5;000,  and  the  complainants  bought  the  remainder 
Of  the  premises  for  tifiW.~JItld,  that  complainants  could  claim  of 
S'antee,  as  a  deficiency  on  the  foreclosure,  only  the  difference  between 
"^  $7,500  assumed  by  him,  with  the  unpaid  interest  thereon  from 
"^Pril  1,1^  1874,  and  the  $5,000  paid  by  him  at  the  foreclosure  sale.— 
^*^  «lao,  that  If  the  amount  bid  at  the  sale  by  the  complainants  was 
*"**!«  Dnder  a  mistake,  the  sale  would  be  set  aside  on  terms. 


Sill  to  forecloM.  Motioa  in  behalf  of  tlie  National  State 
■^■Ik  of  Elizabetli  to  amend  decree  for  deficiency.  On 
**®'tition,  and  affidavit. 

-2^/r.  /.  S.  Enghah  and  Mr.  B.  WiUiamson,  for  the  bank. 

-*^r,  G.  D.  W.  Vroom  and  Mr,  J.  "WHaon,  for  complainants. 

T^B    CnANCELLOB 

Tl"he  question   presented   for  consideration  is,  as   to   the 

-^^t^nt  of  the  liability  of  the  National  State  Bank  of  Eliza- 

^tlinntjer  the  aesuniption  of  mortgage  debt  mentioned  in 

^^    bill,  and  on  which  assumption  the  complainants  have 

'^t^ned  a  decree  for  deficiency  against  the.  bank  in  this 

*^8e,  requiring  it  to  pay  any  deficiency  to  the  extent  of 

•f  ,500  with  interest  from  April  1st,  1874,  which  may  exist 

**^*r  applying  the  proceeds  of  the  sale  of  the  mortgaged 

T*^iiuBeB  tb  the  payment  of  the  complunsnts'  debt  and 


I 


The  complunante'  mortgage  was  given  Jane  11th,  1873, 
i»lid  covered  five  houses  and  lota  in  the  city  of  Elizabeth. 


"^  **  1 


r  A-7-'  :y  •  riAycESY. 


r  r.€n£ 


T~  - 


■*  • 

•  I       •  •  *  •       m  —  w  .  •  • 

'7.       .  .•:    • .  - #t     .  ,s     *  a  .»*    .*.    • '  ■;  *     •_•";,  "^    .     a  .  ■    ..    .Sl. .     _«^    ^  .  .      .  -t^^ 

^r^rr^rT;:.^  •  i  "r.-^  r.v^  r.  'ir-r-  ir.-:  .:•>  .  ?i..:- ^.'  ■:  ~_    i  z. .  tt- 

trj*:  cori-iarn*'!'.:.  r-:  u.ir  d^^r-i  to  t'r.r  arr.o::L:  ::  *7.o  •  .  :1  r 

{•art  froTr.  A]^rV.  !-•.  1?74." 

At  tl.»r  -a>r  uiid»;r  •he  ••xe.  it:  r:  :r:  t?.:*  ?:::.  :?.t  i  '  ]-  r*/ 
i:r*u\'t-\f:fl  to  th'^  baf.k  '.va-r  -tfu-.k  "tT" ai.'i  >.''..i  :■■•  ::  a:  ?."•.->.. 
ari'l  tfi*:  r»:^t  ot'tr**^  n:ortirair»-"i  j  rvini.rOri  to  tiie  com:  ".^-inir.Ti- 
at  ?:^/K'0.      I 

Th<r  'roii.iilaiLariti  ri'»'A-  -•■.,•  k,  un»lrr  ti:o  ijeorrt:  r*.»r  -.ivn- 
d<-rioy,  to  comji*;!  f»fiyiTj.:iit  of  tliv  triiiin.-  'It/fi'-iciK-y.  ST.TSl-iJ'. 
whiW:  rht-  l^afik  iri.-i?-r-  tr.at  it  i*  «»ri;v  liiiiik'  to  I'liv.  oh  acoou:. : 
o\'  tho  fh\\f\yu*'\\  rti*:  ariifHirjt  ot  tho  ilitf'i.' re »•■«.-  l-rtwct-::  :'..o 
Hurn  of  ?7.o00  with  int«-n:st  fmrn  Aj-ril  Ir^t.  1S7»>  ti.v  iir.or- 
i:-t  on  ti.*-  uifn'X'jniSi:  haviritr  l»»-«:ri,  a>  it  alk-ires.  paid  ;:j-  :■:» 
that  'lat<-),  iiii<l  th*:  r-urii  of  So.OOm.  whielj  its  [•roptrrty  brouLrh: 
at  th'-  .-ai*-. 

Tli«r  l)aiik  |H'titioiis  for  an  ainendinent  of  the  decree  f ■  r 
d<-fi''i»  ii'-v,  in  ar<'onlan<:^;  with  it??  claim  as  to  the  extc*nt  of 
it-  liahilitv. 

'HnTc  ruu  h«*  no  douht  that  the  extent  of  tho  lijxbility  of 
t)i(r  })iink  to  th(^  ('OiM]>]ainant.s  under  the  as6iiin}itioiL  is  meas- 
nr«*d  \)v  that.  tt\'  its  lial/ilitv  to  the  inortfrairor  tliereundcr. 
If  is  idj'ntirally  tho  sani»*.  Said  tlic  court  in  Cn^irell  v.  //-is- 
/;/////  nf  Sf,  /////-//'///r/.v,  /.J  a  K  (ii\  Ohf\  Or.fJ:  "The  luort- 
pi^ri-  l)i'in;^  the  representative  of,  and  standing  in  the  place 
of,  the  inortga;^or  to  enforce  the  rights  of  the  latter  against 
Ihi'  purchaHor,  and  having  no  greater  or  other  equity  in 
liirnHeif,  Ih  entithMl  to  such  remedy  only  as  the  mortgagor 
lukd  aguinvt  the  purcliauer  when  the  bill  was  filed." 
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What,  then,  are  the  riglits  of  the  mortgagor  in  this  caae? 
lie  wae,  when  the  Bale  under  execution  vraa  made,  entitled 
to  indemnity  from  the  bank  against  the  comjilninants'  mort- 
jrage  to  the  amount  of  $7,500  and  interest  (apparentlv) 
from  April  Ist,  1876.  Of  the  purchase-money,  $15,600. 
which  the  hank  agreed  to  pay  for  the  property,  $8,000  were 
paid  when  the  deed  to  the  bank  was  given,  and  the  balance, 
$7,500,  was  to  be  paid  according  to  the  assumption.  Of  the 
$7,500  and  interest  thereon,  $5,000  were  paid  by  the  i>ank 
as  purchaser  of  tlie  property  at  the  sale  under  the  execution. 
The  amount  of  the  difference  between  the  $5,000  and  the 
sum  of  $7,500  with  interest  from  Ai.ril  1st,  1876,  is  all  tliat 
tlie  mortgagor  M'ould  be  entitled  to  receive  from  tlie  bank 
as  indemnity  under  the  assumption,  if  the  bank  has  paid  the 
interest  on  the  $7,500  up  to  April  1st,  1876. 

lly  the  Bide  of  the  bank's  property,  $5,000  have  been  real- 
ized (in  acrouiit  of  the  indemnity. 

The  coiiipluiiiiuitH  ineist  that  tlic  bank,  under  the  assump- 
tion, is  still  biiund  to  pay  so  much  of  the  $7..')00  and  interest, 
lis  is  iieetswtry  to  pay  the  delicienoy.  But  so  to  construe 
the  liubitity,  would  be  to  hold  the  liaiik  liable  to  pay  not 
$15,500  iinly,  the  price  it  iiyreed  to  pay  for  the  property,  but 
more  lijan  $20,700:  fur  the  amount  of  the  deficiency  is,  as 
before  suited,  $7,781.29.  It  paid  $8,000  on  the  deliverj-  of 
the  deed,  and  $5,000  for  the  purchaHC-money  of  the  same 
properly  under  the  sale  under  execution,  together  $13,000. 
If  u>  this  be  added  the  amount  of  the  deficiency,  $7,781.20, 
the  sum  will  be  $20,781.20. 

The  decree  for  deficiency  shonld,  as  to  the  bank,  be 
amended  in  acconlauce  with  these  views. 

The  complainants,  on  the  argument  of  the  nmliim,  applied 
for  a  resale  of  the  mortgaged  premises,  in  ca^ic  the  court 
should  reach  a  conclusion  adverse  to  their  claim.  The 
application  is  based  on  the  allegation  that  they  permitted 
the  bank's  property  to  be  struck  ofl'  at  a  price  less  than 
tbej  would  otherwise  have  done  but  for  the  conviction 
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BlKOTflll  i>.  Van  Winkle. 

,    ;",-\   «on'  I'lititlcd   to  recover  the  whole  of  the  di 

.  ^  ^iMH)  t)io  bunk. 

^,:,  b    MiiMippruhenBiou   iuduced   thetii  to   permit  t 

,,v■<^   I''  ''«'  "0'*^  '"'■  less  than  it  would  otherwise  hs 

,    ^;  K  ii)<ou  ilH  hciug  dulv  and  Mitiglui-torily  proved,  a 

.^•--.|>iIllnlln('«  undertukiiig  to  l)id  uueh  xum  in  advuit 

5.'  A't*  lor  the  jiroperty  iia  would  juutity  a  resale,  the  si 

;v  M'l  iiMide,  on  auoh  terms  au  to  [layineut  of  cxecuti 

..   ,1  ihidl  Ih^  just,  and  the  sale  of  the  other  property  w' 

'  .1.  It  I'HMt',  lie  also  set  aside,  if  the  hank  desires  it  and  w 

f.iiiikt'  lo  hid  such  earn  in  advanee  of  the  price  at  whi 

i'>%'p»riy  was  sold  to  tlie  complainants,  as  will  justit* 


Ahnbtta  Bladvelt 

V. 

Belinda  Van  Winkle  and  others. 

Hill  for  relief.  On  motion  to  alter  final  decree.  Re-adjn 
iiiont  of  cquitiee . 

Mr.  W.  M.  Johnson,  for  the  motion. 

Mr.  G.  A'-lnT.'OHj  Jr.,  contra. 

The  Chancellor. 

John  DcGraw  objects  to  the  final  decree  in  this  cause, 
the  ground  that  its  directions  are  not  in  accordance  with  t 
equiticH.  The  decree  ie  not  before  me,  but  I  have  cons 
ered  the  objection  and  think  that  the  decree  should 

NoTi. — The  fonnn  decision  of  lh«  chancellor  in  thia  caae  ia  repon 
in  Slanveb  v.  Van  Itlntle,  t  Slew.  HI,  and  thia  opinion  is  inaerted  h 
vmteij  to  ahow  the  final  dispoaition  of  the  caae. — Hmp. 
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altered  bo  that  the  directions  may  he  as  follows :  That  the 
knd  covered  by  the  $10,000  mortgage  shall  be  first  sold  to 
ro>8e,  first,  the  amount  due  the  Westervelts,  and  then  the 
ataountdoe  the  complainant  on  her  legacy  and  interest  and 
costs.  Should  the  proceeds  of  the  sale  prove  insufficient  for 
those  purposes,  the  land  mortgaged  to  Miss  Watson  is  to  be 
next  eold  to  raise  the  deficiency.  But  her  equity  and  that 
of  Bpown  and  DeGraw  are  superior  to  the  claims  of  the 
"  estervelta,  because  of  their  non-assertion  of  their  claims 
as  creditors  against  the  lands  of  the  testatrix.  Therefore, 
•^"ly  the  proceeds  of  sale  over  and  above  the  amount  due 
<»»  her  mortgage  will  be  applicable  to  their  claims  (and  as 
netween  those  claims,  the  jud|pnent  is  not  entitled  to  prcfer- 
•^"oe),  the  rest  of  the  proceeds  will  be  applicable  to  the  com- 
plainant's claim.  Should  there,  after  the  application  thereof 
'"^  that  claim,  still  be  a  deficiency,  the  land  of  Brown  is  to 
"^  next  sold  to  pay  it;  and  if  u  deficiency  still  exists,  the 
'**n(l  of  DeGraw  is  to  be  sold  to  pay  it,  but  subject  to  the 
vS04.72  and  interest,  and  the  amount  of  his  debt  which 
^vaa  due  him  from  the  estate  of  the  testatrix  and  interest. 
L>eGraw  has  no  equity  to  recover  any  part  of  those  amounts 
'^ut  of  the  other  parts  of  the  land.  As  to  the  debt  which 
"^'ae  due  him  from  the  estate  of  the  testatrix,  he  selected  his 
Security,  and  will  be  confined  to  it;  and  his  superior  equity 
*^  respect  to  the  $804.72  is  confined  to  the  land  on  which 
"G  mortgage  was,  which  was  given  to  secure  its  payment, 
^^d  that  equity  will,  in  justice  to  the  complainant  and 
**rowti  and  Miss  Watson,  he  confined  to  that  land. 

The  reason  for  establishing  the  foregoing  order  of  sale  is, 
*''»W  there  is  an  equity  in  fiivor  of  the  life  insurance  com- 
ity's mortgage  (under  the  decree  on  which  DeGraw  claims 
t  V*^)  ugainst  the  conveyance  to  Brown  and  the  mortgage  to 
I  '^Ws  Watson,  the  equity  which  existed  when  that  deed  and 
B  ^""''gage  were  given,  and  subject  to  which  both  of  them 
■  ^ere  taken — the  right  to  have  the  rest  of  the  mortgagor's 
H  "w,  «hich  was  snbject  to  the  charge  of  the  legacy,  sold  to 
^B       Hue  it,  before  recourse  is  had  to  the  land  covered  by  that 
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mortgage.  As  between  Brown  and  Miss  Watson,  the  latt^v 
took  ber  mortgage  subsequently  to  the  giving  of  the  de^«3 
to  the  former,  atid  with  full  notice  of  it.  He,  therefore,  hE%.a 
an  equity  to  have  the  land  mortgaged  to  her  sold  before  lk.Se 
laud. 

The  decree  will  be  modified  in  accordance  with  thaso 
views. 


William  M.  Foecb 

V. 

Archibald  E.  Bbown  and  others. 

A  testator  gave  bis  executors  a  [lower  to  sell  any  or  all  of  hU  land't 
and  to  pay  over  the  rents  from  the  lime  of  his  death  until  the  time  of 

such  sale,  after  deducting  the  aharges  thereon,  to  the  persons  deflig* 
nated  by  him.  The  executors  have  in  hand  a  considerable  sum  belong' 
ing  to  B.,  one  of  such  persons.— ^e^:',  that  this  oonstitutes  an  aotive 
trust,  within  the  exemption  of  the  statute  (liev.  p.  ItO  J  88),  and  tb»^ 
eonsequently,  the  fund  cannot  be  reached  to  satisfy  a  judgment  cted- 
Hot  of  B.  ■ 

Creditor's  bill.     On  final  heanng  on  pleadings  and  proofs- 

Mr.  Jacob  Weart,  for  complainant. 

Mr.  S.  Gilchrist,  for  A.  K  Brown. 

Thb  Chakcellor, 

Hosea  F.  Clark,  deceased,  late  of  Jersey  City,  by  hia  will, 
dated  in  December,  1874,  authorized,  empowered  »d^ 
directed  his  executrix  and  executors,  and  the  survivors  aa^ 
survivor  of  them,  to  sell,  either  at  public  or  private  sale* 
within  one  year  after  his  decease,  or  within  such  fiirthe'" 
time  as  they  might  deem  advantageous  and  to  the  best 
interest  of  bis  estate,  and  on  such  terms  as  they  migh''' 
think  proper,  all  bis  real  estate  not  thereinbefore  devised^ 
and  proper  conveyances  therefor  to  make.     He  further 
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insti-ucted  his  executrix  and  executors,  and  the  survivors 
and  survivor  of  thcni,  to  pay  over  the  renta  arising  there- 
iVori.:* ,  from  the  time  of  bis  death  until  the  time  of  sale  and 
ct*n  ^"tyance  (after  paying  thereout  all  taxes,  aBsessments,  * 
rep«.irs  oud  iuterest  on  mortgage  encumbrance,  if  any,  as 
the  ^ame  might  he  chargeable  from  time  to  time),  in  quar- 
ttfrl^^.'  installments,  and  in  the  following  proportions,  as 
»«(l«ae8t8,  which  he  gave  to  the  persona  therein  in  that 
hiiliiilf  designated,  among  others  to  his  son-in-law,  Arch- 
I'jul  tl  K.  Brown  ;  the  language  of  the  bequest  being :  "  To 
"'y  Swn-in-law,  the  said  Archibald  K,  Brown,  an  equal  ono- 
"'^tl  t  part  thereof." 

"T 1  le  executors  have  in  hand  a  considerable  sum  of  money, 
P'*yj»,l)ie  to  Mr.  Brown  under  the  foregoing  devise,  and  the 
c<->in  jiluiiiiiut,  a  jmlgnitnt  creditor  of  Brown,  seeks  by  this 
suit;  t,)  reach  it,  or  so  much  thereof  as  may  be  necessary  for 
"^  l^urpose,  to  apply  it  towards  the  satisfaction  of  his  jndg- 
'**-"iJt,  on  which  he  has  been  unable  to  obtain  anything  hy 
*^X(ifution. 

"i-own   resists  the  claim  for  the  relief  sought,  on  the 

^fi'ound  that  the  bequest  is  a  trust  created  by  the  testator, 

""tl   therefore  the  jurisdiction  of  this  court  docs  not  extend 

**  *t.     It  is  urged,  in  his  behalf,  tliat  this  is  an  active  trust; 

'*^t    the  executors  are  to  collect  the  rents  and  pay  taxes, 

'***Sfwsnients,  repairs  &c.,  and  to  divide  the  balance ;  and,  on 

'*^  other  hand,  it  is  argued  that,  so  far  as  the  legatees  are 

*^n  cierned,  when  the  balance  is  in  hand  it  is  merely  a  trust 

,      l^**y  over  the  one-sixth  of  it  to  each  of  them,  and  that  that 

^'a»ice  is  not  to  be  held  on  any  trust  whatever  except  to 

^•'y   it  over  to  those  who  are  entitled  to  it. 

The  decree  in  Hanlenburgh  v.  Bia'ir,  -3  Steic.  64o,  rules  this 
**^.  The  only  difference  in  principle  between  the  cases  ia 
^*t  in  that  the  executors  had  a  discretion  as  to  the  time 
^^  manner  of  the  payment  of  the  income  to  the  legatee. 
7*1*  legatee,  however,  was  entitled  absolutely  to  the  whole 
'*itoTne,  The  decision  was  not  based  on  the  fact  that  the 
^ecutors  had  auvh  discretion,  hot  on  the  iact  that  the  trust 
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was  an  active  one.     The  trast  in  this  case  is  also  an  active 
trust.     It  is  therefore  within  the  exemption  of  the  statute 
The  bill  must  be  dismissed,  but  the  dismissal  will  be  witt= 
•  out  costs. 


Joseph  Gubst 

V. 

George  W.  Barton  and  others. 

A  debtor  who  has  conveyed  his  property  in  order  to  defraud  hiS 
creditors,  has  no  standing  in  this  court  to  question  the  fairness  or  adc^ 
quacy  of  price  obtained  at  a  public  sale  of  such  premises  under  a  oredM 
itor*s  bill  to  reach  such  property. 


Bill  for  an  injunction  against  the  delivery  of  a  deed  by  i^ 
sherift'  for  property  sold  by  him  under  fi,  fa.  out  of  thi^ 
court,  and  to  set  aside  the  sale.  Motion  to  dissolve  injunc- 
tion on  bill  and  answers. 

]Ur.  C.  H,  SinnicksoTty  for  the  motion. 
JUr.  W.  T.  Hilliardy  contra. 

The  Chancellor. 

The  complainant,  by  his  bill,  alleges  that  certain  land  and 
premises  in  Salem  county  were,  under  a  writ  of  Jieri  facias 
issued  out  of  this  court,  sold  to  pay  certain  moneys  due  from 
liim ;  that  the  property  consisted  of  land  valuable  as  build- 
ing lots,  and  of  which  part  was  improved  with  buildings ; 
that  it  might  have  been  sold  to  great  advantage  by  selling 
it  in  parcels,  but  that  it  was  sold  as  a  whole,  to  his  great 
detriment,  and  that  Samuel  Simpkins,  one  of  the  twa 
defendants,  who  purchased  it  at  the  sheriff's  sale,  promised 
him  before  the  sale,  that  he  would  bid  the  property  up  to 
the  amount  of  all  the  claims  against  the  complainant;  that 
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he   did  not  do  ao,  but  bid  it  ia  at  a  much  lesB  sum,  and  at  a 
very   inadequate  price. 

The  bill  does  not  diecloee  the  feet  wbich  appears  by  the 
anewers,  and,  indeed,  is  not  disputed,  that  the  property, 
tliough  sold  to  pay  the  complainant's  debts,  was  sold  under 
a  deuree  on  a  bill  tiled  by  his  creditors  against  hie  sister,  to 
r«ach  the  property  in  question,  which  had  been  fraudulently 
conveyed  by  him  to  her,  to  keep  it  away  from  his  creditors. 
He  hnd  no  title  to  or  interest  ill  it,  and  has  no  standing  in 
t:ourt  to  complun  of  the  sale. 

Besides,  it  appears  that  he  not  only  knew  that  the  prop- 
erty was  to  be  sold  as  a  whole,  but  expressed  a  wish  that  it 
should  be  sold  in  that  way.  Ue  was  present  at  the  sale,  and 
not  only  made  no  objection  to  it  at  the  time,  but  afterwards 
"xpreaaed  his  satisfaction  with  it.  The  allegation  that  Samuel 
f)imptiue  promised  to  bid  the  whole  amount  of  the  claims 
IB  expressly  denied.  The  sheriff  sold  the  property  in  tlie 
"^st  vray  he  could;  the  purchasers,  who  were  two  of  the 
wmplajnanta  in  the  creditors'  suit  before  referred  to,  took 
speeiaii  pains  to  advertise  it  so  that  it  might  be  sold  to  the 
Dsst  ^.dvantage,  and  it  brought  its  full  value. 
■^t*e  iojuuction  will  be  dissolved,  with  costs. 


i 


Cathakinb  Clayton  and  others. 

*>lartgBge  on  hia  Bhare  of  certain  lands  had  been  given  bj  one  of 

^^nuiU  in  common.      Under  partition  proceedings,  and  at  the 

^^***'»  sale,  noUoe  of  ita  nxiitence  was  given  to  the  master  and  lo  the 

***l»lj,  whereupon  the  matter  directed  the  auctioneer  to  sell  the 

*^r^t]r  "inbiject  to  all  legal  and  prior  encumbrances."     The  premises 

^^  boi)^l  by  the  oo'tenant,  at  their  full  value,  and  with  the  under- 

^^^iog,  on  her  part,  that  the  mortgage  wa«  to  be  paid  out  of  her 

*^^'*>«it's  *har«  of  the  purohase-money. — Stld,  that  the  master's 

""'^  «H  nnnscMiwy,  ainoe  the  decree  ordered  the  premises  lo  be 
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sold,  without  mentioning  any  encumbranoes,  and  the  sale  was  to 
made  clear  of  encumbrances,  and  that  the  sale  would  be  confirm 
and  the  mortage  paid  out  of  the  half  of  the  proceeds  representb 
the  share  on  which  it  is  a  lien. 


Bill  for  partition.  On  petition  for  relief  in  reference  ' 
bid  at  the  master's  sale  of*  the  property 

Mr.  H,  G.  Claytoriy  for  the  petitioner. 
Mr,  J.  Stceiiy  in  pro,  pers. 

The  Chancellor. 

The  premises  sold  under  the  decree  in  partition  in  th 
suit  were  owned  in  equal  shares  by  the  complainant  am 
Mrs.  Deborah  Wolcott.  The  complainant's  share  w£ 
formerly  owned  by  Cyrenus  J.  Clayton,  whose  interest  tl: 
complainant  acquired  through  a  sale  under  an  execution  t 
law.  It  was  subject  to  a  mortgage  of  $400,  given  thereo 
by  Clayton  while  he  was  owner  of  it.  At  the  sale  by  th 
master,  under  the  decree  in  this  cause,  notice  was  given  t 
the  master  and  all  the  persons  assembled,  of  the  existenc 
of  that  mortgage.  The  master  thereupon  directed  th 
auctioneer  to  sell  the  property  "subject  to  all  legal  and  pric 
encumbrances,"  and  the  announcement  was  made,  and  th 
property  sold  accordingly.  Mrs.  Wolcott  was  the  pu 
chaser,  at  the  price  of  $1,207.50.  A  difference  has  arise 
between  the  parties  as  to  the  eftect  of  the  bid,  the  questio 
being,  whether  the  property  was  purchased  subject  to  th 
mortgage.  The  complainant  insists  that  it  was,  and  Mr 
Wolcott,  on  the  other  hand,  insists  that  the  mortgage  is  t 
be  paid  out  of  the  complainant's  share  of  the  proceeds  of  th 
sale,  at  the  price  of  $1,207.60. 

Mrs.  Wolcott  petitions  for  relief,  and  prays  that,  if  th 
construction  insisted  upon  by  the  complainant  be  held  to  I 
the  correct  one,  she  may  be  relieved  from  her  bid  and  th 
property  resold.  She  was  not  present  in  person  at  the  sal 
Her  attorney  bid  for  her.     Her  husband  wad  there,  and  b< 
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Attorney  consulted  with  him  during  the  bidding  in  reference 
to  it.  Her  attorney  signed  the  acknowledgment  of  purchase. 
He  swears  that  he  understood,  when  he  bid  on  the  property, 
that  the  mortgage  was  to  be  paid  out  of  the  complainant's 
share  of  the  purchase-money.  Mr.  Woleott  swears  that 
that  was  his  understanding  of  the  matter,  also,  and  that,  had 
he  supposed  that  the  purchaser  was  to  assume  the  payment 
of  the  mortgage  on  the  complainant's  share,  he  would  not 
have  given  so  much  for  the  property. 

It  appears  that  the  price  at  which  the  property  was  struck 

off  is  its  full  value,  clear  of  the  mortgage.     The  notice  given 

at   the  sale  of  the  existence  of  the  mortgage  was  wholly 

unnecessary.     The  announcement  of  the  master,  through 

the  auctioneer,  that  the  property  was  sold  subject  to  all 

prior  legal  encumbrances,  should  not  have  been  made.     Its 

^ttVict  is  seen  in  the  misunderstanding  which  brings  this 

liiatter  before  the  court.     The  holder  of  the  mortgage  was 

not  a  party  to  the  suit,  and  he  was  not  bound  by  the  pro- 

<iee(ling8  in  it.     His  claim  was  to  be  disposed  of  after  the 

^le.    The  ettect  of  the  announcement  that  the  property  was 

sold  subject  to  unmentioned  encumbrances — all  prior  legal 

incumbrances — was  to  deter  bidders  who  were  unacquainted 

^'th  the  state  of  the  title. 

To  sell  expressly  subject  to  the  mortgage,  was  to  sell  sub- 
ject to  the  payment  of  the  whole  amount  of  a  mortgage  the 
validity  of  which  is,  and  then  was,  disputed.  The  injustice 
of  such  a  proceeding  is  manifest.  The  decree  directed  that 
^"^  property  be  sold.  It  did  not  direct  that  it  be  sold  sub- 
ject to  any  encumbrance  whatever,  and  it  should  have  been 
sold  without  any  announcement  that  it  was  to  be  sold  sub- 
ject to  encumbrance.  It  would,  in  fact,  have  been  sold 
8^Dject  to  the  mortgage  without  any  notification  on  the  sub- 
J^t,  and  the  court  would  have  found  means  to  protect  the 
purchaser  against  the  mortgage.  The  amount  of  the  com- 
Pw^nant's  share  of  the  price  is  sufficient  to  enable  it  to  do 
*>  without  difficulty.  Whether  the  mortgage  is  valid  or 
^^  Ib  a  qaestion  which  does  not  concern  Mrs.  Woleott ;  it 
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concerns  the  complainant.  She  should  not  be  subjected  t 
the  injury  which  would  be  occasioned  by  the  sale  of  th 
property  as  being  subject  to  a  mortgage  on  the  whole  of  i 
There  was  none  on  her  share.  The  existence  of  a  mortgag 
on  the  complainant's  share  will  not  be  permitted  to  wor 
an  injury  to  her. 

The  price  at  which  the  property  was  struck  off  appear 
as  before  stated,  to  be  adequate.  The  complainant  ' 
unwilling  to  take  the  property  at  the  bid  as  he  understoo 
it  ($1,207.50),  subject  to  the  mortgage.  There  does  n( 
seem  to  be  any  reason  for  ordering  a  resale.  Mrs.  Wolcott 
bid  will  be  construed  to  have  been  as  it  was  understood  b 
her  agent  and  her  husband  to  be,  $1,207.50  for  the  propert 
clear  of  the  mortgage.  Of  course,  opportunity  will  t 
afforded  to  the  complainant  to  dispute  and  litigate  tli 
validity  of  the  mortgage  and  the  claim  of  the  holder  as  t 
the  amount  due  on  it,  if  valid ;  but  the  litigation  will  I: 
confined  to  the  complainant's  share  of  the  proceeds  of  th 
sale. 

There  will  be  no  costs  of  this  application  to  either  side. 


John  H.  Demott 

V. 

The  Stockton  Paper  Ware  Manufacturing  Co. 

In  adjusting  the  priorities  of  several  encumbrancers  on  lands  of  i 
insolvent  corporation  in  the  hands  of  the  receiver  of  this  court. — Het 

(1)  That  banks  which  had  loaned  money  to  such  corporation  < 
notes  endorsed  by  its  directors,  were  entitled  to  be  subrogated  to  tl 
rights  of  such  directors,  under  a  mortgage  given  to  them  by  the  corp 
ration  to  indemnify  them  for  such  endorsements. 

(2)  That  the  receiver  had  power  to  adjust  by  agreement  the  rigfa 
of  claimants  under  the  mechanics  lien  law,  although  no  stepa  beyoi 
filing  their  claims  had  been  taken. 
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(3)  That  where  Bueb  claimi  have  passed  into  judgment  with  the 
'eceiver'i  knowledge,  the;  should  be  regarded  m  established, 

(4)  That  where  a  lieu  claim  was  filed  after  the  beginning  of  the 
irisol-veney  proceedings  in  this  court,  it  is  not  necessary  to  pursue  such 
eiaiTn  to  judgment  unless  so  required  by  the  court  o 


I?roceeding8  in  inaolveiicy  under  the  act  "concerning  cor- 
poi-«.tion8."  On  peUtion  of  the  Aniwell  National  Bank  of 
■"*»*ibertville  and  the  Lambertville  National  Bank,  praying 
subrogation  and  payment  of  their  respective  claims  out  of 
tue  proceeds  of  the  sale  of  certain  property  of  the  defcnd- 
**"*,  and  petition  of  Stephen  B.  Hill,  praying  distribution  of 
the    proceeds  of  sale  among  mechanics  liea  claimants. 

■^^T.  John  Lilly  and  Mr.  James  Wilaon,  for  the  banks. 

3/r.  C.  H.  SkiUmaii,  Mr.  R.  S.  Kuhl  and  Mr.  K  P.  Conk- 
*ffi,  for  Hen  claimants. 

■J^r.  J.  T.  Bird,  for  the  receiver. 

I'hb  Chancellor. 

The   Amwell   National  Bank  of  Lambertville,  and  the 

■^-•^Tvtbertville  National  Bank,  by  their  petition,  state  that 

^^y  respectively  lent  to  the  defendant,  the  Stockton  Paper 

*  *re  Manufacturing  Company,  certain  money  on  proniie- 

*Oi-y  Qotes  made  by  that  company,  and  endorsed  by  certain 

P^'^ons  who  were  directors  thereof.     The  note  originally 

S''^'*.'n  to  the  Amwell  Bank  was  made  by  the  treasurer  of 

^**e   company  and  endorsed  by  E.  Van  Dyke,  P.  T.  Nevius, 

^-  J.  Raneavell,  R.  H.  Wilson  and  H.  B.  Dean,  all  directors 

^"  the  company,  was  payable  at  three  months,  and  dated 

November  9th,  1877.     On  the  9th  of  Februarj-  following, 

'Oat  note  was  renewed  for  three  months  by  a  note  for  the 

■^nie  amount,  signed  by  R.  H.  Wilson  and  John  H.  Demott 

"•>«  litter  had  purchased  the  interest  of  Van  Dyke  in  the 

^otnptQy^  and  taken  his  place  as  one  of  the  directors),  and 
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endorsed  by  Dean,  "WilBon,  Ransavell,  Ne\'iuB,  Demott,  *o"- 
"WilBon  ae  treasnrer — he  having  succeeded  Ransavell  in  tb* 
office.  Another  renewal  for  the  full  amount  of  the  note  *^** 
made  May  11th,  1878,  by  a  note  at  three  months,  made  ^J" 
Wilson,  payable  to  Demott,  and  endorsed  by  Demott,  I^^ 
vine,  Ransavell,  Dean  and  Wilson.  Another  renewal  ■<*''* 
made  on  the  16th  of  August,  1878,  for  the  full  amoant  *^ 
the  note,  by  a  new  note,  at  thrt'e  months,  given  by  Wii»*^' 
payable  to  the  order  of  Demott,  and  endorsed  by  Dcm  *^ 
Nevius,  Ransavell  and  Wilson.  That  note  was,  on  the  1  ^* 
of  November,  1878,  protested  for  non-payment,  and  all  "* 
endorsers  duly  notified  according  to  law,  and  is  now  b  -^^ 
by  the  Aniwell  Bank  wholly  unpaid. 

The   notes  held  by  the  Lnnibertville  -Bank  are  two 
numlwr,  one  for  ?1,000  and  tlic  other  for  8700,  both  reno^' 
als.     The  original  of  the  note  for  ^1,000  was  given  Janua-^" 
28tli,  1878,  signed  by  thu  defendant,  by  its  president  ri* 
treasurer,  and  endorsed   by  Wilson,  Dean,  Ransavell,  N^*" 
viuH,  Doniott,  Kuse,  and  Wilson  as  treasurer,  and  was  pa^ 
flhlo  at  three  months.     When  it  became  dne  it  was^renewe  ^ 
for  ninety  days  by  a  note  dated  April  29th,  1878,  for  th  ■* 
same  amount,  signed   by  Wilson   and   endorsed   by  Ease*  ■ 
Dean,  Riuisaveil,  Novius,  Doniott  and  Wilson.     Another" 
renewal  was  made  on  the  2Pth  of  July,  1878,  by  nimtbef 
note  for  the  full  amount,  payable  at  three  months,  signe<Z 
by   Wilson,   and    endorsed    by   Ivaso,   Ram-avell,   Ncvins, 
DcTnott  and  Wilson,  and  the  last  renewal  was  made  on  the 
28th  of  October.  1878.  by  a  note  for  tlie  full  amount,  pay- 
able   tiiree    ninnthii   after    date,   signed    by    Wilson,   and 
(.tndorsed    by   Kase,   Demott,   Ni'viuw,   JJuan    and    Wilson. 
Tliat  note  was,  on  the  31st  of  Jannary.  187H,  protested  lor 
non-payment,  and  all  the  endorsers  duly  notified  according 
to  law,  and  is  now  lield  by  rhe  bank  wholly  unpaid. 

The  original  of  the  note  of  *700  was  a  note  of  8800  given 
to  the  bank,  September  17th,  1877,  by  the  deteridant,  oigned 
by  it,  by  its  treasurer,  and  endorsed  by  Kase,  Dean,  Demott, 
Wilson,  Nevius,  and   Uansavell  in  his  individual  cKj^acity 
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and  as  treasurer.     It  was  payable  three  months  after  date. 
On    the  17th  of  December,  1877,  it  was  renewed  for  $700 
(^lOO  of  the  principal  having  been  paid)  by  a  note  of  the 
defendant,  at  three  months,  signed  by'its  president  and  treas- 
urer, and  endorsed  by  Kase,  Ransavell,  Wilson,  Nevius, 
Demott,  Dean,  and  Ransavell  as  treasurer.     That  note  was 
renewed,  on  March  18th,  1878,  for  its  full  amount  by  a 
note,  at   three   months,   signed   by  the   company,   by  its 
president  and  treasurer,  and  endorsed  by  Nevius,  Wilson, 
K^se,  Demott,  Ransavell,  Dean  and  the  treasurer.    Another 
renewal  was  made,  on  the  20th  of  June,  1878,  for  the  full 
atnount  of  $700,  by  a  note  at  ninety  days,  made  by  Wilson 
and    endorsed  by  Ransavell,  Kase,  Demott,  Nevius,  Dean 
and  l^ilson ;  and  that  note  was,  on  September  2l8t,  1878, 
renewed  for  its  full  amount  by  a  note,  at  three  months, 
fiven  by  Wilson  and  endorsed  by  Kase,. Ransavell,  Nevius, 
Dean  and  Wilson.     The  last-mentioned  note  was,  on  the 
2*4th  of  December,  1878,  protested  for  non-payment,  and  all 
^he    endorsers  duly  notified  according  to  law,  and  is  still 
l^^ld   by  the  bank  wholly  unpaid.     By  a  resolution  of  the 
hoard  of  directors  of  the  defendant,  passed  October  29th, 
^877,  it  was  resolved  that  the  company  give  its  note  to  the 
-^niwell   Bank  for  $8,000,  at  three  months,  and  of  that 
^^te^  and  that  Wilson,  Dean  and  Nevius  should  become  the 
^^idoTsers  thereon;  and,  on  the  24th  of  December,  1877, 
anotber  resolution  was  adopted  that  the  company  give  a 
hoad  of  indemnity  to  Ransavell,  Wilson,  Dean,  Van  Dyke 
^nd     [Nevius  to  indemnify  and  secure  them  against  any  loss 
^^  damage  which  they  or  either  of  them  might  sustain  as 
endorsers  on  the  note  given  to  the  Amwell  Bank  for  $3,000, 
datecj  November,  1877;  also,  on  a  note  given  to  the  same 
banlc  for  $750,  dated  November,  1877 ;  also,  on  a  note  for 
ll>OO0,  which  it  was  proposed  to  give  to  some  bank,  on  or 
hefore  the  Ist  of  March  then  next,  for  the  purpose  of  taking 
^P  that  note  of  $760,  and  for  other  uses  of  the  company, 
"pTOvided  those  persons  should  also  endorse  that  note ;  and 
itot  a  mortgage  be  executed  to  the  parties  upon  the  lot. 
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buildings  and  machinery  of  the  company  to  secure  the 
mont  of  the  bond. 

On  the  27th  of  November,  1878,  it  was  resolved  th» 
mortgage  be  executed  on  the  real  estate,  machinery  a- 
fixtures  of  tlie  company  to  secure  Ransa veil,  Wilson,  Nevi 
Dean  and  Demott  as  endorsers  on  certain  notes.     By  t 
mortgage, 'dated  November  27th,  1878,  given  in  pursuar 
of  that  resolution,  the  defendant  mortgaged  to  Ransav 
Wilson,  Kase,  Dean,  Xevius  and  Demott,  its  factory,  w 
the  enu^ines,  machinery  &c. ;  the  proviso  being,  that  if  t 
defendant,  its  successors  or  assigns,  should  well  and  t 
pay  or  cause  to  be  paid  to  the  Amwell  Bank,  its  suece 
or  assigns,  ?3,750,  according  to  two  certain  promissory  no 
ffiven  bv  Demott  and  Wilson  for  and  on  behalf  of  the  defe 
ant,  one  of  which  was  therein  said  to  bear  date  Febru 
8th,  1878,  and  to  be  for  the  payment  of  ?3,000,  at  th 
months  from  its  <late,  and  to  be  endorsed  by  Wilson,  De 
Ransavell,  Nevius  and  Demott,  and  to  have  been  given 
Demott  and  Wilson ;  and  the  other  to  bear  date  Febraa:::^ 
26th,  1878,  and  to  be  for  the  payment  of  ?750,  at  thirty  da; 
from  date,  and  to  be  endorsed  by  Wilson,  Dean,  RansaveC 
Nevius  and  Demott,  and  to  have  l)een  given  by  Demott  an^ 
Wilson;  and  should  also  pay  or  cause  to  be  paid  to  tit 
Lambertvillc  Bank,  its  successors  or  assigns,  $1,000,  acconr 
ing  to  a  certain  other  promissory  note  given  by  Kase,  presir 
dent,   and  Wilson,   treasurer,   for   and   on    behalf  of  th 
defendant,  dated  January  28th,  1878,  and  payable  at  th«' 
last-mentioned  bank,  and  endorsed  by  Wilson,  Dean,  Ran 
savell,  Nevius,  Demott  and  Kase,  the  mortgage  was  to  b 
void,  but,  on  failure  of  such  payments,  to  be  and  remain  i 
full  force. 

By  another  mortgage,  dated  April  4th,  1878,  the  defend- 
ant mortgaged  to  Ransavell,  Wilson,  Kase,  Nevius  and  Dean 
the  same  property,  with  proviso  that  if  the  defendant,  its 
successors  or  assigns,  should  well  and  truly  pay,  or  cause  to 
be  paid,  to  the  Lambertvillc  Bank,  its  successors  or  assignB* 
$700,  according  to  a  promissory  note  given  by  Kase,  as 
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president,  and  "Wilaoii,  as  treasurer,  fur  and  in  belmlt'  of  tho 
detondant,  which  note  was  therein  declared  to  bear  date 
Martih  18th,  1878,  and  to  be  for  the  payment  of  J700  in 
three  months  from  date,  and  to  be  endorsed  by  Ransavell, 
W'ilson,  Kase,  Nevius  and  Dean,  then  the  mortgage  was  to 
be  vtiid,  otherwise  in  force. 

B>'  another  mortgage  given  by  the  defendant  to  Ran- 
savell, Wilson,  KftBe,  Dean,  Neviue  and  Demott,  February, 
1878,  certain  goods  and  chattels  in  the  factory  of  the 
defendant  were  mortgaged  to  them,  on  condition  tlmt  if 
the  Ocfendant  should  well  and  truly  pay  to  the  Amwell 
Raiilc,  its  Buceessora  or  assigns,  $3,760,  according  to  two 
<;»-*rtu.in  promissory  notes,  one  of  which  was  therein^  declared 
to  Hear  date  February  8th,  1878,  and  to  be  for  the  payment 
**f  if  3,000,  three  months  after  its  date,  and  the  other  to  bear 
date  February  26th,  1878,  and  to  be  tor  the  payment  of 
*750,  at  thirty  days  after  ita  date,  both  of  whicli  were 
sndoreed  by  Wilson,  l>ean,  RiinflavcU,  XevioH  and  Uemott, 
and  were  given  by  Demott  and  Wilson  tVir  and  on  behalf  of 
the  detcndant;  and  should  well  and  truly  pay  to  the  Luni- 
^rt^nlle  Bank,  or  its  succeseors  or  assigns,  $1,000,  accord- 
'"g  to  a  certain  other  note,  dated  January  28th,  1878,  pay- 
S"l«  throe  months  after  date,  and  endorsed  by  Wil>!(iii,  Pean, 
'**tisaTell,  Neviud,  Ucniott  and  Kase,  and  given  by  Kase, 
Pft-ftident,  and  Wilson,  treasurer,  for  and  on  behalf  of  the 
^t^lViiiJaiit,  the  mortgage  was  to  be  void,  othcrwine  in  Jurcc. 
I»J  Ajiril,  1878,  the  defendant  was,  under  the  act  coiiceni- 
"'P  corporations,  by  proceedings  in  this  court,  dcfliired  to 
^  Insolvent,  and  a  receiver  was  appointotl,  who,  by  order 
"f  June  11th,  1878,  was  directed  to  sell  the  property  nn^rt- 
S^ffod  by  those  mortgages,  clear  of  encumbrance,  thi-ri: 
^*»g  upon  it  liens  the  legality  of  which  was  brought  in 
flUfeation,  and  the  property  being  of  a  ebaractcr  to  doteri- 
""^^^^  in  value  pending  the  litigation.     lie  sold  it  accord- 

*^ii  the  7th  of  August,  1878,  Charles  M.  I'ettee  fded  a  lii-n 
cAftitn,  under  the  mechanics  lieu  law,  against  the  defendant 
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as  builder  aud  owner  of  the  factory  property,  for  $50.26. 
On  the  17th  of  May,  1878,  Caroline  W.  Cowin  filed  a  like 
claim  for  $341.09.     On  the  15th  of  April,  1878,  Salter  & 
Wilson  filed  a  like  claim  for  $258.92.     Upon  these  claims 
no  proceedings  in  court  were  taken  after  the  filing  of  them. 
On  the  25th  of  April,  1878,  John  G.  Stair  filed  a  like  claim 
for  $85.15,  upon  which  he  subsequently  recovered  a  judg- 
ment.    On  the  14th  of  June,  1878,  George  V.  Cressen  filed 
a  like  claim  for  $192.35,  on  which  he  subsequently  recov- 
ered  a  judgment.     On  the  24th  of  the  same  month,  Stephen 
B.  Hill  filed  a  like  claim  for  $492.51,  on  which  he  recovered 
a  judgment.     On  the  23d  of  April,  1878,  William  V.  Ease, 
Bro.  &  Co.  filed  a  like  claim  for  $235.44,  upon  which  they 
subsequently  recovered  a  judgment;  and,  on  the  23d  of  the 
same  month,  the  Stockton  Spoke  Works  filed  a  like  claim 
for  $28.31,  upon  which  they  subsequently  recovered  a  judg- 
ment.    After  the   commencement  of  the   proceedings   in 
insolvency  in  this  court,  W.  V.  Kase,  Bro.  &  Co.  made  a 
general  assignment  for  the  benefit  of  their  creditors. 

The  Amwell  and  Lambertville  Banks  claim  subrogation 
under  the  before-mentioned  mortgages,  and  they  insist  that, 
as  to  some  of  the  lien  claims  (those  upon  which  no  proceed- 
ings were  had  after  the  filing  of  the  claim),  the  lien  is  lost. 
They  also  insist  that,  inasmuch  as,  by  the  inspection  of  the 
lien  claim  of  Stair,  it  appears  that  there  is  no  endorsement 
of  thtJ  issuing  of  a  summons  upon  it  (although  the  master 
reports  that  judgment  was  recovered  thereon).  Stair  must 
be  held  to  have  no  lien.  They  also  insist  that  there  should 
be  a  deduction  from  the  amount  of  the  judgments  recovered 
by  Hill  and  W.  V.  Kase,  Bro.  &  Co.,  because  of  certain  pay- 
ments made  to  them  respectively,  which  the  banks  claim 
should  be  credited  on  the  lien  claims.  The  counsel  for  the 
assignee  of  William  V.  Kase,  Bro.  &  Co.  resists  the  claim 
of  the  banks  to  subrogation,  and  insists  that  he  is  entitled 
to  receive  out  of  the  funds  derived  from  the  sale  of  the 
mortgaged  property,  the  share  of  his  assignors  therein. 
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As  a  general  rule,  where  a  enrety  or  a  person  standing  in 
the  situation  of  a  surety  for  the  payment  of  a  debt,  receives 
security  for  bis  indemnity  and  to  discharge  such  indebted- 
ness, the  principal  creditor  is  in  eqnity  entitled  to  the  full 
benefit  of  that  security;  and  it  makes  no  difference  that 
sucli  principal  creditor  did  not  act  upon  the  credit  of  such 
etcurity  in  the  first  instance.  And  the  right  of  the  creditor 
is  tVie  same  when  the  security  is  a  mortgage,  or  other  lien 
given  to  the  snrety  by  the  principal  after  the  principal  and 
surety  have  both  become  bound,  even  though  there  may 
■"^Ve  been  no  previous  agreement  that  indemnity  should  be 
P^''*!! ;  and  to  entitle  the  creditor  to  enforce  this  right  in 
*5^ity,  it  is  not  necessary  that  he  should  have  exhausted  hie 
'^•Viedies  at  law  or  have  reduced  his  debt  to  judgment. 
^*~<tndt  on  Suretyship  §  i^8S. 

There  can  be  no  doubt  of  the  right  of  the  banks  to  snhro- 
?***  ion  in  this  case.  The  mortgagee  are  oxprcfisly  on  condi- 
'"^ti  that  the  defendant  shall  pay  the  isotes  given  by  the 
'li*-ectora  tor  and  on  behalf  of  the  defendant.  It  appears 
y  the  testimony,  as  well  as  by  the  ininut(.'w  of  the  defend- 
^""t,  that  the  loans  which  were  made  upon  the  notes  of 
"'»*ich  the  notes  now  held  b}'  the  banks  are  renewals,  were 
'^'  money  borrowed  tor  and  which  went  to  the  defendant, 
'"^•i  was  used  in  its  business.  Subrogation  will  be  decreed 
"^<iordtngly.  This  disposes  of  the  claim  made  by  the 
^"^'gnee  of  William  V.  Kase,  Bro.  4  Co. 

The  position  taken  by  the  banks  against  the  lien  claims 
**-*Hiot  be  supported.  It  appears  by  the  statement  of  coun- 
**K  on  the  hearing,  that  some,  if  not  all,  of  the  lien  claims 
"Pon  which  nothing  was  done  after  the  filing  of  the  olaimp, 
^^erc  agreed  to  or  adjusted  by  agreement  with  the  receiver, 
"  is  urged  that  the  receiver  had  no  power  to  tniike  stit-h 
*^ttlement ;  but  it  is  clear  that  the  reoi-iver  not  only  has  the 
P^wer  under  the  act,  but  it  is  his  duty  to  settle  and  adjust 
^"e  claims  of  encumbrance  and  other  creditors  of  the  estate. 
He  acts  for  this  court,  and  may  have  its  aid  and  direction, 
'f  lie  rpniiirns  it_  in    anv  ca.no  of  doubt   or  diflicnltv.  and 
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those  who  are  aggrieved  by  his  decision  may  appeal  to  thii 
court  under  the  statute.  It  was  the  object  of  the  act  no 
only  to  prevent  an  unequal  distribution  of  the  property  ol 
an  insolvent  corporation,  but  also  to  save  it  from  the  costi 
of  litigation  and  the  consequent  depreciation  which  mus' 
arise  from  the  delay  incident  to  settling  the  status  an< 
claims  of  encumbrancers  upon  it. 

In  Smith  V.  The  Trenton  Delaware  Falla  Co.,  3  Gr.  Ch 
505^  it  was  said  by  the  court,  that  the  receivers  have  th< 
authority,  and  it  is  their  duty,  to  settle  the  priorities  oi 
encumbrancers,  and  in  case  of  dissatisfaction  an  appeal  t( 
the  chancellor  is  expressly  given ;  and  that  in  settling  pri 
orities  they  must  inquire  into  the  validity  of  the  severa 
claims,  and  refuse  to  allow  any  which  they  may  believe  t( 
be  fraudulent  or  illegal.  See,  also,  Suydam  v.  Seceivers  oj 
the  Bank  of  Kexo  Bninstcick^  2  Gr.  Ch,  llJi, ;  State  Bank  a 
JVeM7  Brunswkk  v.  Receivers  of  Bank  of  New  Bnmswick,  Id 
'266,  and  Kelly  v.  Neshanlc  Mining  Co.,  3  Hal.  Ch.  579. 

As  to  those  lien  claims  which  have  passed  into  judgmeni 
with  the  knowledge  of  the  receiver,  the  judgments  shouU 
be  regarded  as  conclusive.  Jacobus  v.  Mut.  Ben.  Life  Ins 
Co.,  12  C  E.  Gr.  60^. 

It  may  be  remarked,  in  regard  to  the  claim  of  Stair,  tc 
which  the  objection  is  made  that  the  issuing  of  summons  ii 
not  endorsed  upon  it  (as  before  stated,  it  appears  that  the 
claim  has  passed  into  judgment),  that  the  claim  was  filet 
two  days  after  the  commencement  of  the  proceedings  ii 
insolvency.  While  a  creditor  claiming  a  lieu  may,  undei 
such  circumstances,  by  an  application  to  the  court,  be  per 
mittod  to  pursue  his  claim  to  judgment,  for  the  purpose  ot 
cHtablishing  his  right  to  the  lien,  and  the  amount  which  it 
«lue  thereon,  it  is  not  necessary  that  he  should  do  so  unlesi 
required  by  the  court  or  the  receiver.  Therefore  the  sanu 
diligence  is  not  required  of  a  lien  claimant  in  regard  to  th< 
issuing  of  summons  upon  his  claim  after  a  decree  of  insol 
vency  in  such  a  case  as  this,  as  before.  The  appointmen 
of  a  receiver  operates  practically  to  stay  suits  which  are  ii 
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P  fortress  for,  or  with  a  view  to  the  establishment  oF,  lieiiB 
«  !><=>  ■^  the  property  of  the  insolvent  corporation. 

'J_~lie  questions  which  are  raised  in  regard  to  the  allowance 
of"  <sreditB  upon  the  claims  of  Hill  and  William  V.  Kase,  Bro. 
A^  Cr?«.,  respectively,  appear  to  have  been  adjudicated  upon  in 
tWcs  suits  apon  the  lien  claims,  and  will  not,  under  the  cir- 
*'*^m8tanc€B,  be  again  examined  here. 

There  will  an  order  in  accordance  with  these  views. 


Tradesusn's  Bdildino  kc.  Associatiok 


Charles  Thompson  and  others. 

_  '  -  "W^bere  h  payment  is  mnde  b;  a  atranger  to  &  debtor,  in  the  expMta- 
^■on  of  i)eiiig  substitute  in  the  place  of  the  creditor,  he  is  entitled  to 
"ubrogaiion. 

^-  T* be  complainant  advanced  money  to  a  debtor  to  discharge  two 
niort^^g^  on  the  debtor's  lands,  the  first  one  for  (1,500  and  the  second 
■^  *SO0,  and  to  recBivo  in  their  place  a  first  mortgage  for  ♦2,200.  The 
*'>oOO  mortage  was  so  paidand  discharged,  hut  the  second  one,  although 
r^*^    And  cancelled  of  record,  waa  at  the  time  in  the  bands  of  an. 

'^'^^ent  assignee,  and,  being  cancelled  without  his  knowledge,  was 
,,  **^*t.«ted. — Htlii,  that  the  complainant  was  entitled  by  subrogation  to 

^   ^ishts  of  the  $1,500  mortgage. 

~^*ill  to  foreclose. 

~"^^.  JU.  V.  Bergen  and  Mr.  P.  L.  Voorhees,  for  complainants. 

,    ~'^*:  J.  M.  Scovel,  for  defendants  Isaac  Jeancs  &  Co.  and 
^^^t>h  Fiwrklin. 

~^lXB  Chahcellob. 
^/^-fler  the  decisiou  in  this  cause  was  announced  (TratUa- 
"*^***«  BaUttotff  ifc.  Association  v.  Thompson,  4  Slew.  536),  leave 
^^^    given  to  the  complainants  to  amend  their  bill  go  as  to 
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claim  subrogation  to  the  rights  of  the  holders  of  the  Wal- 
lace mortgage  at  the  time  when  it  was  cancelled.     The  bil' 
was  amended  accordingly,  and  testimony  has  been  taken  i 
reference  to  the  subject  of  the  amendment. 

The  complainants  took  their  mortgage,  which  is  for  $2,20(C 
and  interest,  upon  Thompson's  property,  with   the  under — ■ 
standing  that  it  was  to  be,  and  in  fact  was,  the  first  eneum — - 
Drance.     There  were,  at  the  time  of  the  negotiation  for  thc^ 
loan  which  their  mortgage  was  given  to  secure,  two  mort — 
gages  on   the  property,  the  first  for  $1,500  and  interest^ 
called  the  Wallace  mortgage,  the  other  for  $500  and  inter — 
est,  called  the  Franklin  mortgage.     This  latter  mortgagee 
had,  before  that  time,  been  assigned  by  Franklin  to  Isaacs^ 
Jeaues  &  Co.  of  Philadelphia,  who  then  were  entitled  to  it^ 
under  the  assignment.     The  complainants,  however,  appeal* 
not  to  have  known  of  the  assignment,  or  that  Franklin  was 
not  the  owner  of  the  mortgage.     When   they  agreed  to 
advance  the  $2,200,  they  did  so  on  the  understanding  with 
the  mortgagor  that,  in  order  that  their  mortgage  should  be 
the  first  encumbrance,  the  Wallace  mortgage  should  be  paid 
off  out  of  the  money  lent,  and  it  was  paid  accordingly,  and 
was  cancelled.     The  Franklin  mortgage  was  also  cancelled 
in  pursuance  of  an  agreement  which  their  agent  and  their 
attorney  swear  was  made  by  Franklin,  that  it  should  be 
cancelled,  and   a  new   one   for  the   same    amount  taken 
instead,  to  be  subsequent  to  the  complainants'  mortgage. 
Franklin  denies  that  he  ever  made  such  an  agreement,  and 
the  cancellation  lias  been  held  to  have  been  unauthorized. 

Under  the  circumstances,  the  complainants  are  entitled 
to  the  subrogation  which  they  ask.  They  are  in  no  sense 
volunteers.  They  paid  off  the  Wallace  mortgage  in  the 
confidence  that  they  would  have  the  same  security  for  that 
money  which  the  holder  of  that  mortgage  had — the  first 
encumbrance  on  the  property.  The  complainants  agreed 
with  the  debtor  that,  upon  paying  the  debt  for  him,  they 
should  be  substituted  in  the  creditor's  place.  The  right  of 
subrogation  could  thus  be  acquired  under  the  civil  law. 
Domat  §  1781. 
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-A.  person  who  has  lent  money  to  a  debtor,  may  be  aubro- 
ga.ted  by  the  debtor  to  the  creditor's  rigbts,  and  if  tbo 
psurty  who  has  agreed  to  advance  the  money  for  the  purpose, 
employs  it  himself  in  paying  the  debt  and  discharging  the 
eiicu lubrance  on  land  given  for  its  security,  he  is  not  to  be 
regarded  as  a  volunteer.  Dixon  en  Subrogation  165;  Paine 
V.    Jiathaway,  3  Vt.  S13. 

The  real  question  in  all  such  cases  is,  whether  the  pay- 
Kkent  made  by  the  stranger  was  a  loan  to  the  debtor  through 
a  rnere  desire  to  aid  hinf,  or  whether  it  was  made  with  the 
exptctation  of  being  substituted  in  the  place  of  the  creditor. 
^f  the  former  is  the  case,  be  is  not  entitled  to  subrogation ; 
"f  the  latter,  he  is.  Coe  v.  N.  J.  Midiand  B.  R.  tfa.,  4.  Stew. 
^OS,  m. 

^0  injustice  is  done  to  the  holdcrd  of  the  Franklin  mort- 
B'^^  by  the  subrogation ;  their  position  is  precisely  the 
***»ie  as  it  would  have  been  had  not  the  Wallace  mort- 
S**-^e  been  cancelled. 

"Xhere  will  he  a  decree  in  accordance  with  these  views. 


Sabah  a.  Williams  and  others 


QoBNBLica  Ybeklabd  and  others. 

"^lie  «TideDca  showed  that  Cornelius  Vreeland,  in  oonBideration  of  ■ 
'*B««y  of  $30,000  to  him,  promised  the  testator  verbally  to  give  com- 
pla.iti8DU  $10,000  thereof;  that  Vreeland,  aft^r  testator's  death,  admit- 
'"^  the  trust  orally,  and,  also,  executed  a  written  proraise  to  that 
^VWet,  without  any  deceit  or  mia representation. — Held,  that  specifio 
P^t^ormanoe  of  such  promise  would  be  decreed,  notwithstanding  a 
(ul>«equent  retraction  of  the  written  promise. 

.N'oTB. — The  following  eases  show  under  what  circumstances  courts 
*.*^1  enforce  parol  promises,  made  b;  legatees  to  testators,  to  influence 
P*"**  to  themseWes : 

Ib  SootuKxxei  Cau,  Oro.  Bliz.  I6i  {1590),  a  father  intended  to  charga 
bv«  luids  with  £4  ner  annum  for  each  of  his  two  jounnest  sons,  but 
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Bill  for  relief.     On  final  hearing  on  pleadings  and  ^ro^^^ 

Mr.  W,  H.  Fr^de746Mr^A,  forcomplainantB. 
Mr.  B.  A.  Vail,  for  defendants. 

The  Chancellor. 

The  complainants  (who  are  the  children  of  Eliza  Saani 
deceased),  seek,  by  this  suit,  to  recover  $10,000,  and  in 
est  thereon,  from  the  defendants,  part  of  the  amount 
a  legacy  of  830,000  given  by  Henry  Frost,  deceased,  late 
Sichmond  county,  Staten  Island,  their  great-uncle,  to 
nephew  (their  uncle),  Cornelius  Vreeland,  now  deceased, 
his  will,  dated  November  20th,  1870. 

Henry  Fro8t  died  in  May,  1875,  and  his  will  was  admitti^^ 
to  probate  on  the  2l8t  of  September  following.     It  declar^^^ 
no  trust  as  to  the  legacy  of  830,000,  but  simply  gives  it  t- 
Cornelius  Vreeland.    The  language  is :  "I give  and  bequeat 
to  my  nephew,  Cornelius  C.  Vreeland,  830,000."     The  comr-- 
plainaTits  allege  that  $10,000  of  the  amount  of  it  was  give 


^ 


the  eldest  promised,  if  he  would  forbear,  to  pay  them,  to  which  th< 
younger  sons  agreed. — Ileld^  that  assumpsit  was  well  brought. 

In  Dufton  v.  Pook,  I>M/r.  318,  i?  Lee.  ^ilO,  T.  J(me4  10£  (1678)^  th^ 
father  of  the  plaintiff's  wife  being  seized  of  a  wood,  which  he  intende<^ 
to  sell  to  raise  portions  for  younger  children,  the  defendant  being  h» 
heir,  promised  the  father,  in  consideration  of  iiis  forbearing  to  sell  it, 
to  pay  plaintiff's  wife  £1,000.     Held,  that  assumpsit  would  lie. 

In  Thynn  v.  Thynn,  1  Vern,  296  (168J^),  a  son,  oy  deceitfully  promis- 
ing his  mother  that  he  would  hold  the  executorship  of  his  father's 
estate  in  trust  for  her,  procured  his  father  to  alter  his  will  and  therebjr 
remove  his  mother  and  substitute  himself. — Held,  that  equity  would 
enforce  the  trust. 

In  Devenish  v.  Bcdnes,  Finch  ^  (1689),  a  copy-holder,  intending  to 
leave  to  his  godson  the  greater  part  of  his  copy-hold,  his  wife  persuaded 
him,  on  promising  to  carry  out  his  wishes,  to  leave  it  all  to  her. — HM^ 
that  she  was  a  trustee  for  the  godson's  portion. 

In  S^llac  V.  Harrui,  2  Eg,  Cos.  Abr.  46,  5  Ftn.  Ahr.  621  {  SI  (1709\  % 
father  purchased  landst  with  his  second  son's  money,  and,  on  his  death- 
bed, obtained  from  his  eldest  son  a  promise  to  convey  them  to  Uie 
second  son. — Held,  enforceable. 

In  Chamberlain  v.  Chamberlain,  2  Eq,  Cae.  Ahr,  ^S,  2  Freetn.  S^  (1€7S)^ 
a  father  being  about  to  alter  his  will,  for  fear  there  should  not  be  aaiett 
sufficient  to  pay  all  of  the  legacies  thereby  given,  his  heir  and 
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to  the  legatee  in  trust  for  them,  and  on  a  promise  on  his 
part  to  the  testator,  that  if  the  latter  would  give  him  a  legacy 
of  S30,000,  he  would  pay  over  $10,000  of  the  amount  to  the 
children  of  his  (the  legatee's)  sister,  Eliza  Saunier. 

^Vhere  a  testator,  in  confidence  in  the  parol  promise  of 
another,  to  pay  money  out  of  a  legacy  to  be  given  to  him 
hy  tlie  will,  makes  the  bequest,  and  omit-s  to  make  the  pro- 
vision for  the  payment  directly  to  the  person  to  whom  it  is 
to  be  made,  the  legatee  will  be  held,  in  equity,  to  perform 
'^is  promise,  and  will  be  held  to  be  a  trustee  for  the  person 
to  whom  the  payment  is  to  be  made,  to  the  amount  of  the 
payment.  Story's  Eq.  Jur.  %781;  Chamberlain  v.  Agar^  2 
Ves.  ^  B.  259  ;  Church  v.  Rulaiid,  64  Pa,  St.  4S2. 

Said  Lord  Eldon,  in  Sirickhiid  v.  Aldridge,  9  Ves.  616:  "If 
*  fe-ther  devises  to  his  youngest  son,  who  promises  that  if 
the  estate  is  devised  to  him,  he  will  pay  £10,000  to  the 
Eldest  son,  this  court  will  compel  the  former  to  discover 
^"ether  that  passed  in  parol ;  and,  if  he  acknowledged  it, 
*^^i^  praying  the  benefit  of  the  statute,  he  would  be  a  trustee 
to  the  value  of  the  £10,000." 

^^ciitor.  promised  him,  if  he  would  not  alter  it,  to  pay  the  legacies. — 
•^eUy  that  whatever  be  the  amount  of  the  assets,  the  son  was  liable. 
.  ^«i  Oldham  v.  IMehford,2  Dreem,  28J^,  2  Vem.  606  (1705),  a  testator  was 
I'i^erting  in  his  will  an  annuity  of  £40,  when  testator's  brother 
^^^e«tMl  that  it  be  omitted,  and  said,  as  he  was  a  Christian,  he  would 
^^^  care  to  see  it  paid. — Held,  that  the  brother  should  pay  it.  See 
''^  V.  Xabbs,  1  Eq.  Cos,  Abr,  404,  (1718). 

m  Drakrfwd  v.  Wilks,  S  Atk,  539  \l7J^7),  a  testetrix  had  given  a  bond 
jJ^tHe  plaintiff;  fifterwards,  she  gave  it,  by  a  new  will,  to  A.  W.,  on 
.  promising  to  give  it  to  plaintiff  at  her  own  death. — Held,  that 
•Jj»<ietice  of  A.  W.*s  declarations,  after  the  will  had  been  made,  were 
^laiBsible,  and  that  plaintiff  could  recover  the  bond  from  A.  W.'s 
'•P*^«entatives. 

In    IJeccA  v.  Kenningale,  1  Wtls.  2S7,  1  Ves.  Sr.  l^J^  Amh.  67  (1748),  a 

^t%tor  was  about  to  alter  his  will  and  Leave  his  nephew  £100 ;  where- 

upon  his  executor  told  him  he  need  not  alter  it,  for  that  he  would  pay 

th*  nephew  the  £100,  which,  after  testator's  death,  he  refused  to  do. — 

^f*^  that  the  nephew  was  entitled  to  relief  on  the  ground  of  fraud. 

Auo,  Mitrriot  V.  Afarriot,  1  Str.  666  (1726) :  Chamberlain  v.  Agar,  2  Ves.  <fc 

^'^59  [1818). 

.In  Barrow  v.  Greenomgh,  S  Ves.  152  (1796),  a  testator,  after  having 

P^^n  a  legacy  to  his  sister,  desired  to  add  more  thereto,  and  his 

executor  told  him  that  he  would  pay  her  such  additional  amount,  and 
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In  the  case  in  hand,  Sarah  Ann  Williams,  one  of  the  com 

plainants,  after  the  testator's  death,  and  six  days  before  th 

will  was  offered  for  probate,  having  been  informed  by  th 

executor  that  the  testator  had  told  him  that  he  had  left  t 

Cornelius  Vreeland  $30,000,  of  which  $10,000  were  intende 

for  the  complainants,  and  that  Vreeland  had  promised  th 

testator  to  pay  that  money  to  them,  went  to  Vreeland,  anc 

stating  to  him  what  the  executor  had  told  her,  asked  hir 

if  he  had  made  such  a  promise  to  the  testator,  to  which  h 

replied  that  he  "  once  did."     She  thereupon  asked  him  if  h 

would  put  the  promise  in  writing,  to  which  he  replied  in  th 

affirmative,  and  thereupon  the  following  paper  was  drawt 

which  was  signed  by  him: 

"  Prospect  Plains,  Sept.  Ist,  1875. 

**  I  do  hereby  certify  that  if  I  receive  $30,000  from  the  estate  of  Henr 
Frost,  I  will  pay  to  the  children  of  my  sister  Eliza  the  dum  of  $10,001 

Cornelius  VRESLAiYD." 

He  delivered  this  paper  to  Mrs.  Williams.  On  the  14t 
of  the  same  month  of  September,  he  signed  another  papei 
a  copy  of  which  was  served  on  Mrs.  Williams  on  the  16tl 


that  it  was  unnecessary  for  testator  to  make  a  new  will  to  effect  hi 
purpose. — Heldj  that  the  executor  could  be  compelled  to  do  so.  Se 
Bi/m  V.  Godfrey,  4  Ves.  10  (1798) :  Mestaer  v.  Gillespie,  11  Ves.  638  (1806) 
IHxon  V.  0/miW,  1  Cox  4U  (1787). 

In  Podmore  v.  Gunning,  5  Sim.  JfSn  (1832),  7  Sim.  644.  (1836),  naturs 
children  of  the  testator  alleged  that  his  wife  had  promisea,  in  cor 
sideration  of  his  giving  her  the  whole  estate,  to  leave  it  to  them  at  be 
death. — Held,  to  establish  a  trust  in  favor  of  complainants.  See  £ 
parte  Fearon,  5  Ves,  633. 

In  Bulkley  v.  Wilford,  2  CI.  4r  Fin.  177,8  Bligh  111  (1834),  after  a  tei 
tator  had  made  his  will,  leaving  certain  of  his  lands  to  his  wife,  hi 
heir  presumptive,  who  was  a  lawyer,  advised  him  to  have  a  fine  levies 
on  those  lands,  concealing  from  him  the  fact  that  such  fine,  which  wa 
afterwards  levied,  operated  as  a  revocation  of  the  will. — Held,  that  th 
heir  held  as  trustee  for  the  widow.  See  Segrave  v.  Kirtoan,  Beat.  15 
(1888);  Nanney  v.  Williams,  22  Beav.  452  (1856);  Paine  v.  Hall,  18  Vei 
475  (1812) :  Hooker  v.  Ax/ord,  33  Mich.  453  (1876)  ;  0>r/«y  v.  Stafford, 
DeG.  &  »/.  238  (1857) ;  Popham  v.  Brooke,  4  Russ.  8;  Dent  v.  Bennett^ . 
Myl.  S  Cr.  270 ;  St.  Leger's  Case,  34  Conn.  4S4 ;  Hindson  v.  Weatherili, , 
DeG.  M.  &  G,301  (1854)}  Walker  v.  SmUh,  29  Beav.  394  (1861);  Carri 
V.  Ciimming,  26  Ga.  691  (1859);  Riddell  v.  Johnson,  26  Graft.  152  (1875) 

In  Chester  v.  Urwiek,  23  Beav.  4^  (1856),  a  sister  wrote  thus  to  he 
brother :     "As  you  have  kindly  promised,  if  I  do  not  make  my  will,  m^ 
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on  another  of  the  complainants  (Michael  Saunier)  on 
tti^  24th  of  September.     The  paper  was  as  follows  : 


«« 


Sarah  Ann  Williams  and  others,  heirs  at  law  of  Eliza  Saunier, 


'^  iPlease  take  notice  that  I  utterly  disavow  the  paper  heretofore  signed 

^y    zne,  giving  a  certain  interest  in  the  legacy  bequeathed  to  me  in  and 

^T      the  last  will  and  testament  of  Henry  Frost,  late  of  Richmond 

<2ouxity,  deceased,  to  the  heirs  at  law  of  Eliza  Saunier,  deceased.     You 

^▼ill  further  take  notice  that  I  hereby  decline  to  carry  the  same  into 

^fi^ect,  and  will  refuse,  and  hereby  refuse,  to  pay  any  portion  of  said 

^^S^^y  to  either  or  any  of  the  heirs  at  law  of  said  Eliza  Saunier, 

decs^ased,  and  do  hereby   forbid  the  executors,  appointed  or  to  be 

^P Pointed  in  the  matter  of  said  will,  to  pay  any  portion  of  said  legacy 

^   l>eqaeathed  to  me,  by  any  pretended  authority  given  by  me,  in  said 

P^^«r  above  mentioned,  and  I   hereby  demand   that  said  paper  be 

<*&livered  to  me. 

**  September  \4th,  1875.  Coenblius  Vrbbland." 

On  the  15th  of  the  same  month  of  September,  Vreeland 
^^igned  to  one  of  his  sons  the  legacy  of  $30,000,  in  trust, 
to  divide  it  equally  among  Vreeland's  children,  including 
^^i  trustee.     The  will  was  admitted  to  probate  in  the  latter 

^^lies  shall  be  fulfilled,  &c.,''  and  then  specified  how  she  desired  her 

pt"c>|)erty  distributed.     She  died  intestate,  and  her  brother  was  her 

B^iv*.    The  evidence  as  to  the  brother  ever  having  seen  the  writing,  or 

^ving  afterwards  promised  to  carry  out  his  sister^s  request,  was  con- 

uvcting. — Heldy  insufficient  to  charge  him. 

Ill  iferrif  V.  JfVa*«r,  X.  i^.  (15  JE^.)  ^^^  U^^)»  ft  *^8tetor  gave  a  residue 

y^   trust,  to  pay  the  income  to  a  married  woman.     It  was  proved  that 

«ach  woman  promised  (and  her  husband  assented)  the  testator  to  give 

^-  »n  annnity  for  life,  in  consideration  of  such  residuary  gift, — Held, 

toat  the  income  of  the  residuary  gift  was  liable  for  N.*s  annuity. 

In  Johtuan  v.  JBo//,  S  DeO,  d:  Sm.  85  (1851)^  a  testetor  gave  a  policy 
^»  usoranoe  to  two  trustees,  **  to  hold  the  same  upon  uses  appointed 
^y  l«tter  signed  by  them  and  myself."  No  such  letter  then  existed, 
"***  the  testator  had  previously  asked  the  trustees,  and  they  had  con- 
••nted,  to  accept  the  bequest  for  the  benefit  of  certain  persons  whom 
he  long  afterwards  specified  in  a  letter  to  the  trustees.  He  also  signed 
^  unattested  memorandum  to  the  same  efifect. — Held,  invalid  as  a  will, 
®'  «  »  gift  tntor  vivos. 

in  Soge  V.  Boge,  1  Watts  16S  (18S2),  a  testator  remarked  to  the  scriv- 
^fi  that  as  regards  the  devise  to  his  brother  John,  it  was  a  trust,  and 
•w  he  had  no  other  way  of  doing  it :  he  must  leave  it  entirely  to  John^s 
oonor.    John  afterwards  told  the  scrivener  that  it  was  intended  for 
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part  of  the  same  month.      Vreeland  died  December  9tb, 
1877,  about  two  years  afterwards. 

Cornelius  Vreeland  was  undoubtedly  of  sound  mind  when 
he  made  the  admission  and  signed  the  paper  of  the  Ist  of 
September.      It  appears,  by  the  testimony  of  all  the  wit- 
nesses, that,  although  he  was  an  aged  man,  he  fully  com- 
prehended  the   business  in  which   he   was   engaged,  and 
understood   his  rights   and   recognized  his   duty  therein. 
According  to  the  testimony  of  John  Garabrant,  his  son-in- 
law,  sworn  for  the  defendants,  when  Mrs.  Williams,  on  that 
occasion,  asked  him  if  he  did  not  think  the  $10,000  of  which 
she  was  speaking,  part  of  the  legacy  of  $30,000,  was  meant 
for  the  complainants,  he  answered,  "I  don't  know;  mayhc 
he  did  mean  so."     She  then  asked  him  if  he  would  be  will- 
ing to  give  a  paper  to  the  effect  that  he  was  to  give  theia 
$10,000,  to  which  he  replied,  "No;  I  won't  give  you  $10,000 
of  my  money;  I  don't  know  whether  I  am  going  to  get  any 
myself."     She  then  said,  "If  you  get  $30,000,  will  you  give 
us  the  $10,000?"  and  he  responded,  "Yes,  if  I  get  it." 

It  appears,  by  the  testimony  of  Mr.  Edsall,  who  went  with 


young  Willium,  an  illegitimate  son. — Held^  that  William  could  recover 
thereon. 

In  Gaullaher  v.  Gaullahcvy  5  Watts  200  (18S6\  a  testator  designed  to 
give  plaintifif  a  legacy  of  $5,000,  but  when  his  will  was  written  it  was 
agreed  between  the  te»(tator  and  residuary  legatee,  in  the  presence  of 
the  scrivener,  that  the  legacy  should  be  omitted,  and  in  heu  thereof 
the  residuary  legatee  should  give  his  own  notes  to  the  plaintiff  for  the 
$5,000,  which  he  did  subsequently. — Held^  that  the  residuary  legatee's 
administrators  were  liable  on  such  notes. 

In  Jone*  v.  McKee,  3  Pa,  St,  1,96  (1846),  6  Pa,  St.  J^5  {18i7\%  mother 
gave  lands  equally  to  her  son  and  daughter.  The  son,  being  financially 
involved,  persuaded  his  mother  to  give  all  the  lands,  by  codicil,  to  hui 
yisler,  who  would  hold  one-half  of  such  devise  in  trust  for  him,  to 
which  she,  when  interrogated  by  her  mother,  assented,  and  the  codicil 
was  so  drawn. — Held,  that  the  sister  was  a  trustee  for  her  brother  as  to 
one-half  of  the  lands,  and,  also,  that  subseciuent  parol  admissions  of 
the  sister  and  her  husband  were  admissible  to  establish  the  trust. 

In  Chvrch  V.  Ruland,  SJf.  Pa,  St,  ^32  (1870),  a  devise  to  one  on  a  parol 
promise  to  leave  it  to  others  specified,  after  her  death,  is  binding  and 
enforceable  after  the  death  of  the  devisee  without  carrying  out  her 
promise. 

In  Browne  v.  Browne,  1  Ilarr,  d:  Johns,  430  (1803)^  a  father  devised  all 
of  his  lands  to  his  eldest  son,  on  a  parol  promise  that  if  certain  lands 
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Mrs.  Williaras  to  Vreeland's  on  that  occasion,  that  Vreeland 

readily  acknowledged  that  he  had  once  promised  the  testator 

to   give  the   complainants  $10,000   out  of  the   legacy   of 

^30,000,  and  be  as  readily  consented  to  sign  a  paper  to 

evidence  his  promise;  that  he  said  he  could  not  draw  the 

paper,  and  thereupon  Mrs.  Williams  said  that  Mr.  Edsall 

^^•ould  do  it.     Mr.  Garabrant  then  suggested  that  Vreeland's 

Bon  Cornelius  bad  better  be  consulted,  as  he  was  in  the  habit 

of  doing  his  father's  business,  but  the  suggestion  seems  to 

have  had   no  weight   with  Vreeland.       Mrs.    Garabrant, 

Vreeland's  daughter,  then   asked   him  if  she   should   get 

paper,  to  which  Vreeland   replied,  "Yes."      Edsall   then 

^ked  him  if  it  was  his  request  that  he  should  draw  the 

Paper,  and  Vreeland   said  "Yes."      Mrs.  Garabrant  then 

brought  paper  and  ink,  and  Edsall  drew  the  paper.     He 

*^ya  Vreeland  then  immediately  signed  it.      He  says  he 

^ixiks  he  read  it  to  Vreeland.     He  further  says  that  Vree- 

'a  n  4^  on  being  asked  if  he  was  content  with  what  he  had 

^c>»ie,  said  he  was  satisfied. 

few  days  after  this  transaction,  Mr.  Dey  spoke  to  Vree- 

B^oiild  afterwards  be  devised  to  such  son  by  a  third  person,  as  was 

.eK.u^ted,  he  would  turn  over  testator's  lands  to  his  younger  brothers. 

- — iHtJlH^  enforceable,  after  such  son  received  the  other  devise. 

^n  Owing-3  Que^  1  Bland  S70  [1826),  a  brother  declared  his  intention 

to  cleyise  his  estate  to  his  sister,  whereupon  his  mother  dissuaded  him, 

pronisiDg  that  if  he  would  leave  his  estate  to  another  sister,  she  (the 

laother)  would  provide  for  the  first  intended  devisee,  and  corroborated 

b«r  intentions  by  promises  after  testator's  death. — Held,  that  she  was 
liable. 

J?  Quiiker  v.  Gaither,  8  Md.  Oh,  158  (1851),  a  testator  was  about  to 
*'**''iso  lands  to  two  grandsons  equally,  when  their  father  said  to  testa- 
*^^  that  they  were  young  and  unable  to  t^ike  care  of  it,  and  that  if  tes- 
^^r  iwould  give  it  to  him  he  would  transfer  it  to  them  when  capable 
^' Qkanaging  it,  or  at  his  death,  which  testator  did.  The  father  after- 
^itlA  conveyed  the  lands  to  his  three  daughters,  and  died  intestate. 
^"C'f  was  refused  on  the  ground  of  laches. 

^.  .'^  MLellan  v.  McLean,  S  Head  68^  [1850),  a  testntor,  who  had  no 
it  lT  ^^^1 8^^®  ^^1  ^iB  estate  to  his  wife,  on  her  verbal  promise  to  divide 
t^yy  Her  will  equally  amon^  his  and  her  relatives. — Held,  enforceable 
J  ^  ^«r  death  and  disposition  of  the  property  in  a  different  manner. 
fff?  ^^»^^»«w  ▼•  ^*^^  ^*  ^-  ^-  ^4^  (1859),  an  aunt  promised,  if  plain- 
utt  a    father  woald  not  bequeath  $2,000  to  plaintiff,  but  give  it  to  her 
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land  on  the  subject,  saying  that  he  had  seen  what  he  (Yr 
land)  had  done  [he  had  seen  the  paper  of  September  li 
and  thought  it  was  a  generous  act,  and  that  he  desert 
credit,  as  it  seemed  that,  by  the  will,  he  had  the  thing  in 
own  hands,  and  that  it  had  saved  the  complainants  a  gr 
deal  of  uneasiness  and  trouble,  and  that  he  supposed  t 
thing  was  then  fixed  up,  and  he  added,  ^'I  don't  supp< 
that  you  thought  you  were  giving  $10,000  of  your  money 
them,"  to  which  Vreeland  replied,  '*No,"  that  the  reafi 
why  he  did  it  was  that  he  thought  that  his  uncle  Uai 
(the  testator)  intended  that  he  should  do  so.  Subsequent 
after  the  paper  of  the  14th  of  September  (the  notice 
retraction)  had  been  served,  Vreeland  told  Mr.  Dey  that 
boys  had  objected  to  tlic  written  promise  he  had  given,,  a 
to  Mrs.  Dey  he  said  that  his  family  would  not  permit  him 
perform  the  promise  he  had  made. 

The  testator  had  confidence  in  Vreeland.  The  lati 
visited  him  and  transacted  some  of  his  business  for  hi 
The  testimony  of  persons  not  parties  to  the  suit,  leaving  c 
of  consideration  all  the  rest  of  the  testimony,  establishes  t 


instead,  to  hold  the  same,  with  the  accumulations,  for  plain tiff^s  b 
efit. — Held,  to  constitute  a  trust  in  favor  of  plaintiff. 

In  Dowd  y.  Tucker,  4I  Conn.  197  (1874),  ^  ^»w.  Law  Reg,  477^  aft€ 
testatrix  had  given  all  of  her  estate  to  the  defendant,  she  chaneed  1 
mind,  and  wanted  to  so  alter  her  will  as  to  give  a  portion  to  plainl 
whereupon  defendant  said  to  her:  *'  You  are  weak,  and  need  not  e 
cute  a  codicil  in  order  to  give  plaintiff  what  you  desire;  let  the  1 
stand,  and  I  will  transfer  plaintiff's  share  to  him." — Heldy  thatdefei 
ant  was  a  trustee  for  so  much  as  testatrix  had  intended  to  give  plaint 

In  Hooker  v.  Axfordj  33  Mich,  JfiJ^  [1876),  by  advice  of  an  attorne) 
married  woman's  lands  were  devised  to  the  attorney  and  anotl 
person  on  a  parol  promise  of  the  attorney  to  hold  such  lands  for  1 
lieneiit  of  her  husband.  The  attorney  admitted  the  trust,  and  i 
willing  to  convey  his  moiety  to  the  husband  ;  his  co-tenant  denied  it 
Held,  that  the  co-tenant  was  also  a  trustee,  the  husband  having  b< 
in  possession  for  st»vernl  years,  although  the  husband  was  the  only  ? 
nesF.  to  prove  the  trii*it. 

In  Brook  v.  Chappell,  3^  W^w.  405  (1874)',  *  testator  who  had  given 
whole  estate  to  James,  believing  himself  in  extremis,  called  James  to 
bedside,  and,  in  the  presence  of  several  witnesses,  told  him  there  wi 
several  persons  to  whom  he  wished  to  give  something,  and  direct 
James  to  write  them  down,  naming  them,  which  he  thereupon  did,  a 
finally  charged  James  to  carry  out  those  directions  as  faithfully  an  t 
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fact  that  Yreeland  admitted  that  the  legacy  of  $30,000  was 
|10,O0O  more  thaa  he  had  expected  to  receive  from  the 
tMtator,  aod  that  he  bad  promised  the  latter  to  pay  |10,000 
to  the  complainaats.  His  aesignmeotof  the  legacy  to  hie 
Bon,in  truat  for  his  family,  seems  to  have  heen  means  taken 
hj  the  family  to  defeat  the  claim  of  the  complainants. 
Tbere  ig  do  evidence  of  deceit  in  the  transaction  which 
rwnlted  in  the  written  promiBe.  There  was  no  secrecy  nor 
an;  concealment.  What  was  said  and  done  took  place  in 
the  presence  of  Vreeland's  daughter  and  her  husband. 
Vreelaod's  action  in  making  the  admission  and  the  promise 
inwritiDg,  was  entirely  voluntary.  The  promise  is,  under 
the  circumstances,  evidence  of  a  trust. 

In  EutUdge  v.  Smith,  1  McCord  69,  a  testator,  after  having 
made  a  will,  by  which  he  made  a  very  minute  distribution 
of  hia  estate  among  his  family,  which  was  numerous,  and  in 
whicli  distribution  he  gave  a  legacy  of  £800  to  each  of  bis 
gnndchildren,  subsequently  revoked  the  will  by  another, 
by  which  he  gave  all  bis  estate  absolutely  to  hie  wife.  She, 
ftlter  bis  death,  executed  and  delivered  an  acknowledgment 

•HiMMDtftined  in  tbe  wi)),  to  which  requeat  James  made  no  response, 
o'l  pfrhnps.  said  "«rfll." — Held,  that  Jamea  was  chargeable  with  the 
P^TUent  of  tbe  sums  menLioned.     See  ICichardion  v.  Adamt,  10  Tero-  t7S 

h  De  Lauremel  v.  De  Boom,  4S  Col.  581  (187i),  a  testator  gave  all  of 
l>i<  property  to  his  nephew  absolutely.  On  tbe  same  day,  he  wroto  a 
letter  lo  the  nephew,  explaining  how  he  desired  him  to  distribute  the 
pnpntj,  wbich  letter  the  nephew  endorsed  with  an  acknowledgment 
of  iti  bioding  effect  upon  him,  and  signed  It. — HM,  sufficient  to  ren- 
<f>'  him  liable  to  tbe  persons  named  in  the  letter  as  cettuit  que  tnat. 
8m  Aoiy  V.  Landor.  S8  Btav.  504  {I860) ;  McCormiek  v.  Orogan,  L.  S. 
U  J.y  L.)  82  (1869) ;  Kinfjibury  v.  Burraiiie,  68  III.  310  (1871), 

In  mlianua  Ap-ptal,  IS  Pa.  tit.  Si9  (1S7S),  a  testator  gave  bin  whole 
'<'*1«  to  his  executor  in  trust,  to  select  and  purchase  a  lot  in  P., 
theiaon  to  erect  a  building,  &c.  tie  arterwnrds  purchased  a  lot  him- 
Mlf,iQ<i  directod  that  the  building  should  be  put  thereon,  and  ver- 
Ml;  requested  hia  executor  to  ao  carry  out  his  wishes,  which  tbe 
necalor  promised  to  do. — ffeU,  binding  on  the  executor. 

In  BtdiliM  V.  Stolon,  3  Wall.  Jr.  srJ9  {I860),  an  intestate  requested 
1*0  friends  to  come  from  a  distance  and  draw  his  will,  intending-to 
(briw  all  of  his  property  to  a  natural  and  only  child.  Before  his 
fritnds  arrived,  be  grew  worse,  and  being  very  anxious  to  have  the  will 
IrawD,  called  bis  two  brothers,  his  heirs  at  law,  to  his  side,  stating 
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ill  writing  to  one  of  his  grandsons,  by  which  she  declar«<3 
that  there  was  due  to  hira  the  sum  of  1,867/.  18^.  on  accoan  t 
of  the  legacies  left  him  by  his  grandfather  (the  testator),  an<3 
promised  that  the  same,  together  with  the  interest  to  gro^^^' 
due  thereon  from  the  day  of  the  date  of  the  paper,  should  l>^ 
paid  to  him  by  her  executors,  out  of  whatsoever  estate  bH  ^ 
should  die  possessed  of  or  be  entitled  unto,  in  preference  to 
any  other  claim  thereon,  within  one  year  after  the  day  of 
her  death,  unless  it  should  be  previously  paid  by  her.  Coixi- 
menting  on  the  instrument,  the  court  said  that  it  was  no^i 
to  be  sure,  a  declaration  in  so  many  words,  that  she  was  ^ 
trustee,  but  it  was  an  acknowledgment  of  facts  whiob 
admitted  of  no  other  conclusion. 

In  the  present  case  Vreeland  acknowledged  that  he  h^^^ 
promised  the  testator  that  he  would  pay  over  f  10,000  of  tb^ 
$30,000  legacy  to  the  complainants,  and  expressly  in  vie^^ 
of  that  promise,  and  to  furnish  them  with  evidence  of  *** 
which  should  be  binding  on  him,  he  gave  them  the  agre^* 
ment  in  writing  to  pay  them  the  money.  There  was  i»^^ 
other   consideration  for  the  promise  than  the   trust,  ai**^ 


to  them  his  desire  that  his  child  should  have  his  estate.  They  assia 
him,  in  the  presence  of  witnesses,  that  the  child  should  have  ev 
cent  of  it.  No  will  was  made,  being  prevented  by  his  dasUi  nhoT^^y 
afterwards. — Held^  a  mere  parol  promise  by  heirs,  on  whom  the  1^^^ 
casts  the  descent,  and  that  the  evidence  did  not  amount  to  a  previnti^^ 
of  decedent^s  making  a  will. 

In  Sword  v.  Adams,  S  Teates  34  (1800),  a  devise  was  made  to  M.,  Sb^^ 
heirs  and  assigns.  M.  died  in  testatrix's  life-time. — Held^  that  ^?^ 
grandson  was  not  entitled  under  **her  heirs  and  assigns,"  notwi^**] 
standing  D.,  who  had  a  contingent  interest  in  one-ninth  of  the  P^^^?^ 
ises  by  marriage,  had  assured  the  testatrix  otherwise,  and  th«r^*'^ 
prevented  her  changing  her  will  in  favor  of  such  grandson.  ^     . 

A  promise  made  by  one  who  takes  no  benefit  under  a  will,  by  w^^^^ 
promise  the  testator  is  induced  to  give  a  lecatee  less  than  he  inten      ~ 
18  nudum  pactum,  RobiMton  v.  Denson,  S  Head  395  (1839) ;  MereUr  ▼• 
oer,  50  Ga,  5^6  (1874) ;  J^rabi/  v.  Landor,  28  Beav.  504  (1800) ;  sec 
V.    RIdfcy.  11  Jur.  (N.   S.)  4^5  (1865):  Auding  v.  DavU,  SS  Mus,  ^'^  1 
(1860) :  Johnson  v.  Huhbell,  2  Stork.  332  (1855) ;  Ackerman  v,  Aekawmf* 
a  E,  Gr.  585  (1874)  i  Heustis  v.  Bivers,  103  J/iw*.  398  (1869). 

Unless  the  evidence  be  clear  and  satisfactory,  both  as  to  the  pron^^ 
and  th<^  intended  fraud  upon  the  beneficiarv,  courts  will  not  intM^ 
Sims  v.  Waiker,  8  Humph.  503  (1847) ;  Whitridye  v.  Parkkwrti^  XO  MX* 
(1862) ;  CoUins  v.  Hope,  20  Ohio  492  (1852) ;  Lomax  v.  i2^4y,  S 
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none  other  is  alleged,  and  it  is  admitted  that  it  was  based 

on  the  allegation  that  the  trust  existed.     It  may  be  added, 

-tliat  after  that  paper  had  been  delivered,  the  witness  (Mr. 

^dsall)  bore  to  Vreeland  a  message  from   the   executor, 

-^ehich  he  delivered.     It  was  this :    That  the  executor  (De 

:F'ro8t)  requested  Edsall  to  tell  Mr.  Vreeland  that  $10,000 

of  the  $30,000  were  intended  for  his  (Vreeland's)  sister 

;E^liza'8  children;  that  he  (the  executor),  in  an  interview  with 

the  testator,  had  called  his  attention  particularly  to  that 

olAQse  in  the  will  relating  to  that  legacy,  and  had  said  that 

»s  it  was  written  the  executors  would  be  obliged  to  pay  it 

to  him  (Vreeland),  and  that  he  had  urged  the  testator  to 

make  it  plain;    that  the   testator  replied  that  Vreeland 

anderstood  it,  and  had  promised  to  pay  it  to  the  children  of 

•^iza,  and  that  the  testator  had  said  he  was  not  afraid  to  trust 

^i^eland ;  that  he  believed  him  to  be  an  honest  man.     To 

this  message  Vreeland  made  no  reply  whatever.     This  mes- 

*^ge  appears  to  have  been  delivered  in  January,  1876,  some 

Months  after  the  retraction  had  been  signed  and  served. 

Mr.  Vreeland  did  not  deny  that  he  had  made  the  promise 
^  the.  testator.  It  may  be  remarked,  that  in  the  retraction 
"^  did  not  deny  that  he  made  it  to  the  testator,  nor  did  he 
^»aim  that  the  paper  had  been  obtained  through  deceit. 
He  merely  disavows  it,  and  gives  notice  that  he  declines  to 
^^ry  it  into  effect,  and  refuses  to  pay  any  part  of  the  legacy 
^  Eliza  Saunier's  children,  and  forbids  the  executors  to  pay 

^y.  48  (1854) ;  *^ones  ▼.  Badley,  L,  R.  (3  Ch.  App,)  362]  Rowbotham  v. 

^^ftf,  L.  R.  (8  Ch.  Div.)  430  (1878). 

^or,  where  the  trust  contains  any  illegal  provision.     Mkkleston  v. 

^'«wiS  6  Ves.  51  (1801) ;  Stiekland  v.  Aldrid'ge,  9  Ves.  515  [1804) ;  Paine 

y- Hotf,  18  Vet.  475  (1812) ;  RutseU  v.  Jackson,  9  Hare  386,  10  Hare  198 

iS?*)?  W^«%aw  v.  TebU,  2  K.  A  J.  313  (1855) ;  Tee  v.  Ferris,  2  K.&J. 

^  (1856) ;  Ford  t.  Bangerfidd,  8  Rich.  Eq.  95  (1856) ;  Carrie  v.  Gumming, 

*^.Gia.  690  (1859). 

u»  Spieer  r.  Sjneer,  16  Ahb.  Ft.  (N.  S.)  112  (1873),  a  man  living  with  a 
^J*|**n  under  color  of  a  void  marriage,  was  about  to  devise  his  property 
Jj^w,when  his  brother  induced  him  to  convey  the  property  to  him 
w  brother),  on  a  promise  that  he  would  pay  the  woman  an  amount 
•M  to  her  dower,  at  her  husband's  death.— i/^W,  that  the  brother 
•Jj^opped  from  denying  the  validity  of  the  marriage,  and  that  the 
*Wow  oould  recover.— Rbp. 
10 
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any  part  of  the  legacy  to  them  under  the  authority  of  tlie 
paper,  and  demands  that  the  pajier  be  delivered  up  to  hi 

The  trustee  and  cesfuis  que  trust  under  the  assignment  \ 
volunteers,  and  in  fact  took  the  assignment  with  full  kno'^vl- 
edge  of  the  claim  of  the  complainants. 

There  will  be  a  decree  for  the  complainants. 


The  Mutual  Benefit  Life  Insurance  Compakt 

r. 
CoE  H.  Howell  and  others,  administrators  &c. 

On  February  24thf  1876,  an  intestate  assumed,  in  a  deed  to  him 
certain  lands,  to  pay  a  mortgage  thereon,  and.  also,  gmre  complai 
his  bond,  conditioned  to  pay  the  mortgage  debt  in  one  year  tb 
after.     He  died  in  March,  ]^i78.  and  complainants*  forecloaare  bill 
filed  in  November.  18TS.    On  April  6th,  ISTS.  his  administrator 
the  usual  order  limiting  the  time  for  presenting  claims  against 
estate  to  nine  months  thereafter.    The  complainants  nerer  filed 
claim  thereunder. — HrlL  that  the  administrators  were  not  liable 
decree  for  deficiency  on  their  intestate's  assumption. 


Bill  to  t'oroolose.     On  final  hearing  on  bill  and  aDBwer. 

yii\  F.  K,  ILjwdL  f».>r  complainant. 

Mr.  A.  \\\  IklK  for  Smith's  administrators. 

The  Chancellor. 

The  question  presented  for  dooUiou  U,  whether  the  con^ 
pkuiiunt  is  entitled  to  a  decree  for  deti«.*ieucy  against  tb-^ 
aJmiui&tmtors  of  the  estate  of  John  S.  Smith*  deceased" 
The  liabilltv  of  the  estate  to  a  decree  tor  dedcLeacT  ia  baseii 
on  an  assumption*  by  the  intestate,  of  the  coaipluiuuit*0 
mortgage*  in  a  deed  lirom  the  mortgagor  to  him  for  the 
mortgaged  premises,  and  a  bond  givea  to  the  complaiiiaiit 
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l:^y  the  intestate,  with  condition  to  pay  to  the  complainant 
tlie  mortgage  debt  in  one  year  from  the  date  of  the  bond, 
February  24th,  1876,  with  interest.  The  intestate  died  in 
;^Iarch,  1878,  and  the  bill  was  filed  in  November  of  that 
V^ear.  The  intestate,  at  the  time  of  his  death,  lived  in  Mor- 
^•18  county.  The  administrators  took  an  order,  April  6th, 
1.878,  to  limit  creditors  in  nine  months  from  that  date. 
•X'he  nine  months  expired  in  January,  1879. 

The  complainant  has  never  presented  any  claim  against 
t-Tie  estate,  unless  the  filing  of  the  bill  for  foreclosure,  pray- 
i  Mg  a  decree  for  deficiency,  may  be  so  considered. 

By  their  answer,  the  defendants  claim  that  they  have 
oomplied  with  the  requisites  of  the  statute  as  to  publication 
of  the  order,  and  that  the  complainant,  not  having  pre- 
sented its  claim,  according  to  law,  within  the  time  limited 
'>y  "the  order,  is  barred  of  all  action  against  them  therefor. 
Tho  complainant  might  have  presented  its  claim  under  the 
<>rcl^r  to  limit  creditors.  It  had  the  intestate's  bond,  a  legal 
liability  for  the  payment  of  the  debt,  in  addition  to  the 
^'^oitable  claim  arising  upon  the  assumption.  The  filing  of 
the    hill  cannot  be  regarded  as  equivalent  to  doing  so. 

The  statute  provides  that  when  an  order  to  bring  in  debts 

^^*d   claims  against  the  estate  of  any  decedent  shall  be  made, 

^^^  olainis  and  demands  of  the  creditors  of  the  deceased  shall 

^^  presented  in  writing,  specifying  the  amount  claimed  and 

^"^  particulars  of  the  claim,  and  shall  be  verified  under  oath, 

^^  the  bringing  in  of  the  same  shall  be  of  no  effect.     (Her. 

P»  ^^4')    It  also  provides  that  any  creditor  who  shall  have 

^^glected  to  bring  in  his  debt,  demand  or  claim  within  the 

^^^e  limited,  shall,  by  the  final  decree  to  be  made  after  the 

expiration  of  the  limited  period,  be  forever  barred  of  his 

^lon  against  the  executor  or  administrator,  unless,  jit'tor 

^^  final  settlement  of  the   account  of  the   executor   or 

wiuiniatrator,  such  creditor  shall  find  some  other  estate 

>*ot  accounted  for;  in  which  case  he  shall  be  entitled  to 

have  his  debt,  demand  or  claim  paid   thereout,  or  to  a 
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ratable  proportion  thereof  in  case  other  creditors  shall 
barred  of  their  debts,  demands  or  claims.     Ibid, 

Not  having  complied  with  the  provisions  of  the  law,  t^^%^^^ 
complainant  is  absolutely  barred  of  its  action  against  tl^^® 
administrators.     Ryan  v.  Flanagan^s  adm'x,  9  Vr.  161. 

Where  an  executor  or  administrator  is  sued  in  a  fo^"^^' 
closure  suit  for  doficienc}',  unless  it  appears  to  be  clear  tl3 
a  decree  should  be  made  against  him,  requiring  him  to  j^ 
the  deficiencv  as  soon  as  it  shall  have  been  ascertained,  a 
consequently  that  no  rights  of  other  creditors  w^ill  be  pre; 
diced  by  such  decree  and  the  execution  thereof,  there  w 
be  no  decree  against  him.    The  decree,  if  made  at  all,  unh 
where  the  executor  or  administrator  is  liable  at  law  or 
equity  to  the  payment  of  the  deficiency,  will  be  for  the  pi 
ment  of  the  deficiency  only  in  a  due  course  of  admin 
tration.     The  statute  {Rev.  p.  119)  authorizes  this  court 
make  a  decree  for  deficiency  against  any  party  to  the  si 
who  is  liable  at  law  or  in  equity  for  the  payment  there< 
and  unless  the  executor  or  administrator  is  liable  at  law 
in  equity  to  pay  the  deficiency,  there  will  be  no 
Leonard  v.  MoitiSj  9  Paige  89  ;  Jones  on  Mort.  §  1717. 

Of  course,  where  it  appears  that  the  action  against  t- 
executor  or  administrator  is  barred,  no  decree  wull  be  ma 
against  him.     Rhodes  v.  Ecans^  Clarke  169. 

There  will  be  none  in  this  case. 


Noah  8.  Hart 

V, 

John  S.  Schenck  and  wife  and  others. 

A  complainant,  under  a  judgment  at  law,  bad  levied  on  certain  prop* 
erty  which  was  claimed  by  the  defendant's  wife.  He  thereupon  filed  ft 
creditor*8  bill,  alleging  that  if  the  title  to  the  property  had  been  oon- 
yeyed  to  the  wife,  it  had  been  done  to  deiVaud  defendant's  erediton. 
The  wife  answered,  averring  that  the  property  was  absolutely  lunrsy  by 
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ift  from  her  uncle,  for  the  consideration  of  natural  love  and  affection, 
^nd  denied  all  fraud  ice. — Held,  that  she  could  not  afterwards  set  up, 
1:>y  the  proofs,  that  complainant  himself  was  implicated  in  the  fraud 
(If  any  had  been  proved)  by  which  the  propeity,  being  her  husband's, 
'as  transferred  to  her  by  voluntary  conveyance  to  keep  it  away  from 
is  creditors;  no  such  allegation  being  made  in  the  answer. 


Creditor's  bill.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  J.  S.  Aitkin^  for  complainant. 

Mr.  B.  GummerCy  for  defendants  Schenck  and  wife. 

The  Changbllob. 

The  bill  states  that  on  or  about  Jartuary  80th,  1869,  the 

complainant  and  the  defendant  John  G.  Schenck  made  a 

settlement  of  their  business  dealings,  and  the  former  was 

found  to  be  indebted  to  the  latter  in  the  sum  of  $1,600,  for 

which  he  then  gave  to  the  complainant  his  note  of  that  date, 

Payable  on  the  first  day  of  May,  1871,  with  interest;  that 

Schenck,  when  he  gave  the  note,  was  possessed  of  property 

enough  to  pay  it;  that  his  wife  had  then  no  property,  and 

"*«  not  since  then  inherited  or  received  any  from  any  source; 

t^at  on  or  about  March  16th,  1872,  Schenck  purchased  for 

hinneelf  a  hotel  property  in  Belvidere,  described  in  the  bill, 

for  ^7,700,  but  caused  the  conveyance  thereof  to  be  made  to 

ni8  ^ife ;  that  they  together  gave  a  mortgage  on  it  for  $2,000 

*^f  the  purchase-mpney,  and  that  the  balance  was  paid  by 

^henck,  who,  shortly  after  the  purchase,  entered  into  pos- 

^^Bsion  of  the  property,  and  carried  on  the  business  of  a 

^v-ern-keeper  there  in  his  own  name.     It  further  states,  that 

"ie  complainant  began  suit  on  the  note,  January  19th,  1875, 

*«^d  recovered  a  judgment,  June  6th,  1876,  for  $2,488.21, 

Oaiiajigeg  and  costs,  under  execution  on  which  the  sheriff  of 

"^arren  county  levied   on   all   Schenck's  right,  title   and 

Witerest  in  the  property.    It  further  alleges,  that  on  or  about 

January  16th,  1876,  Schenck  executed  a  deed  of  conveyance, 
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for  the  consideration,  as  expressed  therein,  of  $1,500  (but; 
really  without  consideration,  and  merely  to  defeat  the  com- 
plainant, his  creditor),  to  Abraham  B.  Randolph,  in  trust  foi- 
Garret  Schenck,  the  minor  child  of  Schenck  and  his  wife^ 
for  Schenck's  right,  title  and  interest  in  and  to  the  prop- 
erty;   that  the  deed  to  Schenck's  wife  was  not  recorded 
until  January  18th,  1876,  and  was  then  left  for  record  at  the 
same  time  as  the  deed  to  Randolph,  and  that  Schenck  has  no 
property,  except  the  hotel  property,  out  of  which  the  com- 
plainant can  collect  his  judgment.     It  prays  that  it  may  be 
decreed  that  Schenck's  wife  holds  the  property  in  trust  for 
him;  that  the  judgment  may  be  decreed  to  be  a  lien  on  it; 
that  the  deed  to  Randolph  may  be  set  aside,  and  that  the 
property  may  be  sold  to  pay  the  judgment. 

The  defendants  have  answered  separately.  Mrs.  Schenck, 
by  her  answer,  admits  the  giving  of  the  note,  but  denies 
that  Schenck  was,  when  the  note  was  given,  possessed  of 
property  to  pay  it.     It  alleges  that  she  then  possessed,  in  her 
own  right,  a  bond  and  mortgage  of  f  7,000,  and  that,  in  vie^r 
of  that  fact,  the  complainant  (who  is  her  brother)  requested 
her  to  sign  the  note,  with  her  husband  as  surety;    which 
she  did.     She  admits  that  she  has,  since  then,  neither  inher- 
ited nor  received  any   other  property   than  the  bond  and 
mortgage   and  the  proceeds  thereof.     The   answer  states 
that  on  the  27th  of  January,  1869,  her  uncle,  George  H. 
Hart,  was  the  owner  of  the  bond  and  mortgage  (the  mort^ 
gage  was  upon  property  known  as  the  State  Street  House, 
in  Trenton),  and  then,  for  the  consideration  of  natural  love 
and  affection,  gave  and  assigned  them  to  her,  to  her  separate 
use,  with  the  knowledge  and  approval  of  the  complainant, 
and  that  she  held  them  until  she  parted  with  them  as  part  of 
the  purchase-money  of  a  farm  in  Mercer  county,  which  she 
bought  and  held  until  February,  1871,  when  she  exchanged 
it  for  a  house  and  lot  in  Trenton,  receiving,  as  part  of  the 
consideration  for  the  farm,  two  bonds  and  mortgages,  one 
for  f  2,000,  and  the  other  for  $3,000;  that  on  the  24th  of 
February,  1872,  she  sold  the  house  and  lot  in  Trenton,  and 


5     S-XEW.]  FEBRUARY  TERM,  1880.  151 

Hart  v.  Schenek. 

recoived  ae  part  of  the  purchose-rDoney  a  bond  and  mortgage 
fox-  93,700;  and  that  all  of  the  aecurities  which  she  held 
wei-e  the  proceeds  of  the  bond  and  mortgage  of  $7,000.  She 
furtlier  says,  that  she  bought  the  Belvidere  property  for 
$7, TOO,  of  which  $2,000  were  secured  by  mortgage  on  that 
pro{>erty,  and  the  rost  waa  paid  by  the  bonds  and  mortgages 
abov«  mentioned  for  $2,000  and  J3,700  respectively,  owned 
by  her. 

Sehenck's  answer  admits  that  he  gave  the  note,  and  that 
judgment  was  recovered  on  it,  but  denies  that  he  was,  when 
tne  note  was  given,  possessed  of  property  enough  to  pay  it, 
aixl  says  that  lie  had  none.  It  alleges  that  his  wife  had  a 
separate  estate,  and  that  the  Belvidere  property  was  bought 
with  her  money,  for  her  use,  and  also  says  that  the  deed  to 
Randolph  as  trustee,  was  intended  to  pass  only  his  possible 
estate  by  the  curtesy  in  the  property. 

The  evidence  shows,  beyond  all  question,  that  the  bond 

«'>d  mortgage  for  $7,000  were  really  the  property  of  Scheack 

when  they  were  assigned  to  his  wife;  that  George  H.  Hsrt, 

het  uncle,  held  them  in  secret  trust  for  him  as  part  of  the 

proceeds  of  the  sale  of  the  State  Street  House,  which  had 

belonged  to  Schenck,  and  had  been  convoyed  to  Hart,  to  ha 

held  on  such  trust  for  him.     Schenck  conveyed  that  prop- 

^Hj  to  tlie  complainant  in  1860,  and  he  held  it  until  1863, 

■         ^ben  he  conveyed  it  to  Ilart  to  be  held  on  a  trust,  expressed 

.J        •iierely  orally,  for  the  benefit  of  Schenck ;  Hart  agreeing  to  see 

that  the  complainant  was  protected  against  his  then  existing 

hability  as  surety  for  Schenck.     He  was  to  sell  the  prop- 

*^'y  and  to  pay  to  Schenck  any  surplus  of  the  proceeds  of 

,        tlie  sale  whiuh  should  remain  after  satisfying  the  claims  for 

,  _        *Mcli  the  complainant  was  surety.     Hurt  sold  the  property, 

t       *D{1  took  a  mortgage  of  $7,000  ae  part  payment.     Schenck 

j        *M  anxious  to  have  that  mortgage,  but  Hart  was  unwilling 

'*'»Mign  it  to  him  until  a  settlement  had  taken  place  between 

"■e  complainant  and   Schenck,  and  the  complainant,  who 

*lftiined  that  Schenck  owed  him  a  considerable  sum  of  money, 

*'W  anwilling  that  it  should  be  assigned  to  Schenck  before 
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a  eettleroent  had  been  made.  They  came  to  a  settlemen 
and  the  note  for  $1,600  was  given  by  Schenck  to  the  coni 
plainant  for  the  amount  then  found  to  be  due  to  him.  Tfai 
note  (it  was  given  January  SOtb,  1869)  was  made  payable  o- 
the  Ist  of  March,  1871,  which  was  the  day  on  which  th 
mortgage  for  $7,000  would  become  due.  When  the  not 
was  given,  it  was  agreed  between  the  complainant  an* 
Schenck  and  his  wife,  that  the  mortgage  should  be  assignee 
to  Mrs.  Schenck  (the  complainant  was  unwilling  that  i 
should  be  assigned  to  Schenck  himself),  and  that  she  shoaL 
sign  the  note  as  surety,  and  should  pay  the  note  out  of  th 
mortgage  money  when  it  became  due,  and  to  that  end  th* 
note  was  made  payable  on  the  day  when  the  mortgage  woul( 
become  due. 

The  statement  in  Mrs*  Schenck's  answer,  that  the  $7,00( 
bond  and  mortgage  were  assigned  to  her  for  the  *^  actua 
and  true  consideration  of  natural  love  and  afiection,"  is  noi 
sustained  by  the  proof.  It  is  contradicted  even  by  her  owr 
testimony.  She  says  she  went  with  the  complainant  tc 
Philadelphia,  after  the  settlement,  to  get  the  assignment 
that  he  requested  her  to  go,  and  that  she  went,  for  the  pur 
pose  of  getting  it.  She  says  she  signed  the  note  as  securit}* 
and  that  she  had  no  property  at  that  time  (in  her  answei 
she  says  that  she  then  had  the  $7,000  bond  and  mortgage 
in  her  own  right),  and  does  not  know  that  she  had  anj 
expectation  of  any ;  that  she  knew  that  her  husband  was 
entitled  to  some  money  coming  to  him  from  the  State  Streei 
House ;  that  on  the  day  of  the  settlement  between  the  com 
plainant  and  her  husband,  she  heard  her  husband  demane 
that  the  $7,000  mortgage  should  be  given  to  him ;  that  In 
claimed  it  as  his ;  that  the  complainant  refused  to  giv^  th« 
mortgage  to  her  husband  and  gave  it  to  her,  and  that  aftei 
he  got  the  note,  and  before  he  and  she  started  for  Philadel 
phia,  he  said  he  was  not  going  to  give  the  mortgage  to  hei 
husband  but  was  going  to  give  it  to  her.  Her  husbanc 
says  that  the  $7,000  mortgage  was  to  come  to  him,  anc 
that  he  has,  time  and  again,  demanded  that  it  should  hi 
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transferred  to  him,  but  it  was  not  done ;  that  the  terms  of 
the  settlement  between  him  and  the  complainant  were,  that 
he  'Was  to  give  the  latter  his  note  for  $1,600,  and  the  com- 
plainant was  to  give  him  the  $7,000  mortgage  and  the  bal- 
ft'^ce  of  money  in  George  H.  Hart's  hands;   that  after  the 
not«  was  signed  and  delivered  into  the  complainant's  pos- 
s^BBion,  he  (Schenck)  was  to  have  the  $7,000  mortgage;  that 
tli^n  the  complainant  told  him  he  would  not  give  it  to  him, 
^^<i  said  he  was  going  to  give  it  to  his  (Schenck's)  wife;  that 
"^    protested  against  it;  that  he  wanted  it  himself;  that  it 
^^^  his.     It  win  be  seen  that  both  her  statement  and  her 
'^^  ^band's  contradict  the  statement  of  her  answer  that  the 
l>c>nd  and  mortgage  were  given  to  her  by  her  uncle,  George 
H-     Hart,  in   consideration  of  natural  love  and  aftection. 
THey  were  assigned  to  her  as  her  husband's  property,  and 
beosuse  they  really  belonged  to  him. 

There  is  other  evidence  from  her  own  admission  that  the 
Bel  videre  property  belongs  to  her  husband.     Her  father  tes- 
tifies that  she  told  him  once  or  twice  that  that  property  was 
bought  with  her  husband's  money.     Her  sister  testifies  that 
when  the  complainant  requested  Mrs.  Schenck  to  secure  his 
daiin,  saying  that  she  could,  if  she  was  disposed  to  do  so, 
Bhe  replied  that  she  had  nothing — that  the  money  was  her 
basband's ;  that  it  would  not  do  for  her  to  dispose  of  the 
property  unless  he  was  willing,  and  that  he  was  the  one  to 
whom  the  complainant  should  go. 

The  complainant,  referring  to  the  occasion  of  which  those 
witnesses  speak,  says  that  Mrs.  Schenck  said  that  she  could 
not  pay  him  without  her  husband's  consent ;  that  it  was  his 
inoney ;  that  she  had  none  of  her  own ;  that  the  property 
^'^  all  her  husband's,  and  that  she  had  to  do  just  what  he 
said. 

It  is  urged  by  the  defendants'  counsel  that  the  complain- 
ant does  not  come  into  court  with  clean  hands;  that  he  is 

• 

injplicated  in  the  fraud  of  Schenck,  out  of  which  the  com- 
plainant's claim  arose;  that  he  took  title  to  the  property  of 
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SchoDck  to  keep  it  away  from  the  creditors  of  the  latt^  ^i 
and  therefore  is  not  entitled  to  relief. 

The  complainant  and  Scheuck  appear  to  have  made  ^ 
general  settlement  of  all  their  mutual  claims  (and  thei 
appear  to  have  been  claims  on  other  accounts  than  that  o. 
the  State  Street  House)  when  the  note  for  $1,600  was  givei 
and  the  note  was  the  result  of  such  general  accountinj 
But  it  is  enough  to  say  on  that  point,  that  the  answers  se  -^ 
up  no  such  defence  to  the  complainant's  demand,  but  mereh 
claim  that  the  property  on  which  he  has  caused  his  execa 
tion  to  be  levied  is  the  separate  property  of  Mrs.  Schenclc::^? 
and  not  in  any  way  the  property  of  her  husband. 

The  rule  is  fully  established,  that  the  court  cannot  notic^^  e 
matter,  however  clearly  proved,  of  which  there  is  no  allega^^a- 

tion  in  the  pleadings.    •  Gresley's  Eq.  Evidence  S82;  Chandk r 

V.  Henicky  3  Stock,  Jfil ;  Van  Sciver  v.  Brycaiy  £  Beas.  4^4 
There  will  be  a  decree  for  the  complainant. 


Norman  W.  Dodge  and  others 

17. 

Garret  Q.  Brokaw  and  others. 


The  defendant  Brokaw  had  an  interest  in  certain  lands,  under  a  ood'  1 1 
tract  with  their  owner  to  build  three  dwelling-houses  thereon  and  t0 
give  the  owner  $400  for  each  lot,  to  be  secured  by  a  mortgage  therooOf 
when  the  lots  should  be  conveyed  to  him.  The  contract  was  made  i^ 
October,  1874.  Complainants  advanced  materials  to  him  which  wer^ 
used  in  the  buildings,  and  obtained  a  judgment  for  the  amount  U^ 
August,  1875.  After  expending  some  $1,600,  he  was  unable  to  proceedf 
and  applied  to  complainants  for  an  advance,  to  be  secured  by  an  asfigl'* 
ment  of  the  contract  and  the  materials  on  the  ground.  The  oomphuO' 
ants  refused,  and  Kirk  thereupon  made  advances  to  Brokaw,  to  finisl^ 
the  buildings  and  for  other  purposes,  amounting  to  $12,000,  secured  bf 
such  assignment. — HMj 

(1)  That  Brokaw's  interest  was  not  subject  to  levy  under  exeoatio^^ 
at  law. 


Stew.]  FEBRUARV  TERM,  1880.  155 


Dodge  V.  Brokaw. 


(2)  That  Xirk^B  assignment,  being  of  an  equitable  interest,  was  valid 
wit  liout  recording. 

(  2)  That  Brokaw's  interest,  being  an  equity  of  redemption,  the  com- 
plskinants  (the  bill  is  a  creditors'  bill)  are  entitled  to  an  account  from 
K.irk,  and  to  have  the  securities  for  his  debt  (he  has  other  security 
besides  the  contract)  marshalled. 


i 


Creditors'  bill.  On  final  hearing  on  pleadings  and  proofs. 
Jtfr.  F.  C.  Marsh  and  Mr.  W.  C.  Spencer^  for  complainants. 
JUr,  S.  B.  Ransom^  for  defendants  Brokaw  and  Kirk. 

The  Chancellor. 

The  complainants  are  jadgment  creditors  of  the  defend- 
ant Garret  Q.  Brokaw.  They  seek  by  this  suit  to  apply  to 
^e  payment  of  their  judgment,  satisfaction  of  which  they 
J^ftve  not  been  able  to  obtain  at  law,  the  equitable  interest 
ciairncd  by  the  defendant  Kirk  in  certain  land  and  premises 
(three  small  building  lots  and  the  buildings  thereon)  in  the 
^^Unty  of  Union.  That  interest  is  claimed  by  Kirk  under  a 
contract  between  Ferdinand  Blancke,  the  owner  of  the 
Property,  and  Brokaw,  for  the  conveyance  of  the  property 
^  the  latter  for  the  consideration  of  $400  for  each  lot,  to  be 
^^cured  by  mortgage  of  the  property,  on  which  Brokaw  was 
•^  build  three  dwelling-houses,  one  on  each  lot,  and  he  was 
^^  have  the  deed  when  the  foundations  of  the  houses  were 
laid.     The  contract  was  made  October  7th,  1874. 

The  complainants'  judgment,  which  was  for  $1,469.82, 

^aa  recovered  on  the  30th  of  August,  1875.     When  the 

^ntract  was  made,  Brokaw  entered  into  possession  of  the 

•^  and  proceeded  to  build  the  houses,  but  neither  he  nor 

^rk,  to  whom  he  subsequently  assigned  the  contract  as 

^hereinafter  mentioned,  ever  obtained  a  conveyance  of  the 

property.    After  Brokaw  had  expended  $1,600  or  $1,700  on 

tke  three  houses,  he  found  himself  unable  to  proceed  with 

them  (they  had  all  been  raised,  but  were  only  partly  enclosed), 
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and  he  then  applied  to  Kirk  to  lend  him  money  to  complete 
them,  on  the  security  of  the  assignment  of  the  contract  and 
of  the  materials  on  the  ground.  Before  applying  to  Kirk, 
however,  he  applied  to  the  complainants  (whose  debt  had 
then  been  contracted)  for  the  accommodation  on  the  sam( 
terms,  but  they  declined  to  make  the  advance.  Kirk  con 
sented,  and,  in  the  month  of  December,  1874,  Brokav 
assigned  and  transferred  to  him,  by  a  written  instrument  oi 
that  date,  drawn  by  Brokaw,  all  his  "  timber  and  building 
and  building  materials  lying  at  Roselle  and  Linden,"  ii 
Union  county  (the  houses  were  at  the  latter  place),  aa  seen 
rity  for  money  lent  to  Brokaw  for  his  use;  and  the  instru 
ment  declared  that  the  understanding  was,  that  as  soon  a 
all  moneys  lent  should  be  repaid,  the  assignment  was  to  b 
void,  but  not  otherwise.  It  was  intended  thereby  to  assigi 
to  Kirk  all  Brokaw's  interest  in  the  property  under  th' 
contract. 

By  an  assigimient  in  writing,  dated  April  20th,  1875 
Brokaw,  in  order  the  better  to  effectuate  that  intention 
assigned,  transferred  and  set  over  to  Kirk,  the  houses  an< 
lots,  together  with  the  contract,  and  reque&ted  Blancke  t« 
convey  the  property  to  Kirk  in  fee,  according  to  the  term 
of  the  contract,  on  Kirk's  performing  the  things  and  cove 
nants  in  the  contract  to  be  performed  and  kept  on  the  par 
of  Brokaw.  On  the  security  of  these  assignments,  Kirl 
advanced  to  Brokaw  between  $6,000  and  $7,000  with  whicl 
to  complete  the  houses,  and  he  advanced  for  him  othe 
money  for  other  purposes,  all  his  advances  amounting,  as  h- 
alleges,  to  about  $12,000.  The  bill  prays  a  discovery  oi 
oath,  and  Brokaw  and  Kirk  have  answered  under  oat] 
accordingly.  The  answer  distinctly  and  explicitly  sets  fortl 
the  agreement  between  Brokaw  and  Kirk  for  the  advance 
on  the  security  of  the  assignments,  and  states  that  th 
money  was  advanced  accordingly  and  has  not  been  repaid 
It  is  not  only  not  overcome  by  proof,  but  it  is  sustained  b; 
the  testimony  of  Kirk  and  Brokaw. 
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The  complainants  insist  that  Brokaw  was  actuated  by  a 
fraudulent  intention  in  making  the  assignments,  and  that 
Kirk  knew  when  they  were  made  that  Brokaw  was  indebted 
to  the  complainants,  and  that  their  debt  was  contracted  for 
materials  which  had  been  used  in  the  building  of  the  houses ; 
^t^d   thgy  insist  that,  therefore,  the  assignments  should  be 
held    to  be  fraudulent  as  against  them.     But  there  is  no 
evidence  of  fraud  on  the  part  of  either  Brokaw  or  Kirk. 
The  former,  as  before  stated,  first  sought  from  the  complain- 
ants the  same  aid  which  he  afterwards  sought  and  obtained 
from  Kirk  on  the  same  security.     Kirk  advanced  the  money 
Jn  good  faith,  and  with  it  Brokaw  was  enabled  to  finish  the 
houses.     It  may  be  added  that  it  is  proved  that  the  barn 
^'^d     the  other  out-houses  on  the  property  were  all  built 
entirely  with  money  advanced  by  Kirk.     After  the  advances 
^vere  made.  Kirk  offered  to  assign  the  contract  to  the  com- 
P^a^iiiants,  so  that  they  might  have  the  benefit  of  it,  on  their 
I'^ying  to  him  the  amount  of  his  advances. 

Tlie  complainants  prove  by  Mr.  McGee,  called  by  them, 

^hat  after  this  suit  was  begun.  Kirk  made  them  a  proposi- 

^^^O    of  settlement  on  those  terms.     The  witness  says  that 

"^^^Ic  said  there  was  nothing  in  the  case,  as  he  believed,  but 

^    tiad  no  desire  to  litigate  and  no  desire  to  get  anything 

'^^^"cj  out  of  the  houses  than  "  what  they  stood  him  in,"  and, 

^^^Vier  than  have  any  litigation  about  the  matter  with  the 

^^"^^ndant  expense,  he  would  be  willing  that  the  complain- 

^'^t^  should  make  soniething  out  of  the  property  if  they 

^*^*^ld.     The  proposition  was  communicated  to  the  complain- 

^^t-is,  and  they,  or  their  solicitor  for  them,  declined  it  on  the 

S^Ound  that  the  property  was  not  sufliciently  valuable  to 

J^^t^ify  their  taking  it  at  that  price. 

^Ir.  Gilson,  who  was  in  the  employ  of  the  complainants, 
*l*o  their  witness,  testifies  that  he,  in  company  with  the 
*^»«Xi.plainant8'  solicitor,  called  on  Kirk  in  reference  to  the 
^'^i^plainants'  debt,  long  before  the  suit  was  begun,  and 
^^t  Kirk  said  then,  that  all  he  wanted  out  of  the  houses 
the  money  he  had  advanced. 
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The  complainants'  counsel  insist  that  Brokaw's  int 
in  the  land  was  one  which  was  liable  to  be  levied  on 
Hold  under  the  complainants'  execution,  and  that  the  as 
nient  to  Kirk  being  in  fact  a  mortgage  thereon,  is  in 
against  the  complainants'  judgment,  because  it  was 
recorded  or  registered  when  the  judgment  was  recov 
But  Brokaw's  interest  in  the  property  was  not  a  legal 
It  was  equitable  merely.  His  interest  under  the  cot 
was  not  the  subject  of  a  levy  and  sale  under  an  executi 
law.  Disborough  v.  Ouicalty  Sax.  298 ;  Van  Cleve  v.  6? 
3  Gr.  th.  330. 

And  the  assignment,  if  bona  fde^  is  effectual  as  ag 
the  complainants,  though  it  was  not  recorded  or  regist 
No  statute  rendered  recording  or  registry  necessary.  ] 
stress  is  laid,  by  the  complainants'  counsel,  on  the  cir 
stance  that  Brokaw,  after  the  assignment  of  the  con 
remained  in  possession  of  the  property  as  he  had  been  b 
that  time,  which,  they  insist,  is  an  evidence  of  fraud  i 
assignment.  But  under  the  circumstances  of  the  cas< 
circumstance  is  entitled  to  no  weight  Brokaw  was  i 
the  owner  of  the  land.  He  had  only  the  right  to  a  co 
ance  on  compliance  with  certain  terms.  He  was  in  p< 
sion  under  the  contract  and  was  engaged  in  building  o 
property.  Kirk  undertook  to  aid  him  in  completin* 
buildinurs.  There  was  nothins:  inconsistent  with  the 
iidc^  o(  the  agreement,  in  the  fact  tliat  Brokaw,  who  w 
expend  the  money  which  he  borrowed  from  Kirk,  in  I 
ing  on  the  projM>rty,  should  remain  in  possession,  bu 
oontniry.  Kirk  was  a  mere  lender,  lending  on  the  sec 
of  the  contract, 

I  iiiul  notliinsr  in  the  case  u|H>n  which  a  conclusion 
there  was  frauil,  on  the  part  of  Kirk,  can  bo  based.  It 
bo  added,  in  this  co!nuvtit»n,  that  Gilson,  the  oomplair 
witness  before  mentioned,  testitios  that  Kirk  told  hii 
the  o«>nvorsAtion  Ivfon^  rtMemnl  to,  that  Blancke  had  a^ 
to  furnish  Bn>kaw  with  some  money  towards  building 
houses,  but  had  failed  to  do  so«  and  tliat  Brokaw  had 
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to  him  and  bad  told  him  the  position  of  aflaire,  and  that 
then    he   had  agreed  to  advance  money  to  complete   the 
houses ;  that  he  had  advanced  money  to  Brokaw,  and  that 
lie  thought  that,  if  the  complainants  kept  quiet,  there  would 
te  naoney  enough  coming  out  of  the  houses  when  completed 
to.  pay  all  creditors,  and  that  all  he  wanted  out  of  the  houses 
'^'^^^  the  money  that  he  had  advanced.     The  interest  of  Bro- 
kaw in  the  equitable  property  in  question,  is  an  equity  of 
redemption  merely.     To  that  the  complainants  are  entitled. 
-A^nci   they  are,  therefore,  entitled  to  an  account  from  Kirk 
and    to  have  bis  securities  for  his  debt  (he  has  other  security 
tnun  the  contract)  marshalled.     He  will,  however,  the  relief 
sought  against  him  on  the  ground  of  fraud  being  denied,  be 
entitled  to  his  costs  of  the  suit. 


Benjamin  L.  Ludington,  guardian, 

V. 

The  City  of  Elizabeth. 

^i^der  the  act  to  quiet  titles  (liec  p.  1189)  complainant  filed  his  bill, 

iiQ^^Qg  ^^^  jj^  jg  ^Yie  owner  in  fee,  and  in  possession  of  certain  land 

^^  ^^e  city  of  Elizabeth ,  described  in  the  bill ;  that  the  city  claims  title 

*^  tilie  property,  or  some  part  of -it,  or  some  lien  thereon,  whereby  com- 

P^^inaDt's  title  is  clouded,  the  value  of  the  lot  impaired,  and  that  no 

^^t  is  pending,  ^c.     The  bill  also  prays  that  the  city  may  specify  its 

^Ue,  claim  or  encumbrance,  how  it  was  obtained,  and  that  such  claim 

^^y  be  adjudged  to  be  void,  and  for  general  relief,  on  demurrer, — Hchl^ 

\^)  That  an  averment  that  complainant  is  the  owner  in  fee  of  the 

^^^9  and  in  possession,  is  a  sufficient  statement  of  the  qualification 

*^*»iFed  by  the  act,  "in  peaceable  possession,  claiming  to  own  "  the 

^^^ff  oertainty  to  a  common  intent  being  all  that  is  required  in  the 

•     PWding. 

(^  Thai  it  is  not  necessary  to  state  what  the  claim  is  which  the 
4«f«iHl%nt  makesy  or  is  said  to  make. 
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(3)  That,  though  the  object  of  the  bill  may  be  to  reach  a  cUim 
which  cannot  be  reached  by  this  suit,  inasmuch  as  it  does  not  appsir, 
it  is,  of  course,  no  ground  of  demurrer. 

(4)  Nor  is  it  ground  of  demurrer  that  no  ticket  was  issued  with  (ha 
subpoena. 

Bill  to  quiet  title.     On  general  demurrer. 
Mr.  jR.  JS,  Cheiwoodf  for  the  demurrant 
Mr,  G.  P.  Smithy  for  complainant. 

TUE   CUAKCELLOR. 

The  bill  states  that  the  complainant  is  the  owner  in  fee^ 
and  is  in  possession  of  certain  laud  in  the  city  of  Elizabeth, 
ilescribed  with  certainty  in  the  bill;  that  the  city  claims 
title  to  the  property,  or  some  part  of  it,  and  claims  a  lieu 
thereon,  by  the  existence  whereof  the  complainant's  title  to 
his  land  is  clouded,  and  the  value  of  the  property  impiured, 
and  that  no  suit  is  pending  to  enforce  or  test  the  validity  of 
the  title,  claim  or  encumbrance  of  the  city  to  the  property. 
It  prays  answer,  that  the  city  may  specify  its  title,  claim  or 
encumbrance  to  the  land,  and  how  it  obtained  the  title,  and 
by  what  instrument  the  title  is  derived  or  created;  that  the 
claim  of  the  city  may  be  lidjudged  to  be  void,  and  for 
general  relief.  The  causes  of  demurrer  assigned  are,  that 
it  does  not  appear  that  the  complainant  is  in  peaceable 
possession  of  the  property;  that  the  bill  does  not  specify  the 
title,  claim,  lien  or  encumbrance  against  which  the  bill  is 
directed,  and  that  no  ticket  was  served  with  the  subpcena. 

The  act  **  to  compel  the  determination  of  claims  to  real 
estate  in  certain  cases,  and  to  quiet  the  title  to  the  same" 
( lici\  ]K  llS9)y  provides  that  when  any  person  is  in  peaceable 
possession  of  lands  in  this  state,  claiming  to  own  the  same, 
and  his  title  thereto  is  denied  or  disputed,  or  any  other 
person  ehums  or  is  claimed  to  own  the  same,  or  any  part 
theri'of,  or  any  interest  therein,  or  to  hold  any  lien  or 
eucumbnuiee   thereon,  and  no  suit  shall  be  pending  to 
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euforce  or  test  the  validity  of  such  title,  claim  or  t 
bmnce,  it  eball  be  lawful  tor  such  pereon  so  in  poBaession, 
to  briag  ftud  maintain  a  suit  in  chancery  to  settle  the  title 
of  said  lands,  and  to  clear  up  all  doubts  and  dieputes  con- 
cerning the  same;  that  the  bill  of  complaint  in  such  suit 
shall  describe  the  lands  with  certainty,  and  shall  name  the 
person  who  claims,  or  is  claimed  or  reputed  to  have  such 
title  or  interest  in  or  encumbrance  on  said  lands,  and  shall 
call  upon  euch  person  to  set  forth  and  specify  his  title,  claim 
<"■  encumbrance,  and  how  and  by  what  instrument  the  same 
IS    derived  or  created.      The  statute,  indeed,  confines  the 
remedy  which  it  gives  to  persons  in  peaceable  possession  of 
I'^iids,  claiming  to  own  them,  but  it  does  not  provide  that 
the  bill  shall  make  any  statement  on  that  bead. 

In  Smith  V.  Newark,  5  Stew.  1,  and  in  McClave  v,  Newark,  4 
*e«.  i7S,  decided  at  the  October  term,  1879,  both  of  which 
Mere  suits  brought  under  the  statute,  it  was  held  that  the 
"l^ection  that  the  bill  contained  no  such  statement,  where 
th«  objection  was  made  for  the  first  time  at  the  hearing, 
^vne  too  late,  the  defendants  having  answered,  and  not 
alleging  that  the  condition  of  qualification  to  maintain  the 
enit  did  not  exist,  and  it  not  appearing  that  it  did  not  exist. 
It  should  appear,  by  the  bill,  that  the  complainant  is  qual- 
'^cd,  according  to  the  act,  but  certainty  to  a  common  intent 
i     IB  all  that  is  required. 

i  The  bill  states  that  the  complainant  is  the  owner  in  fee 
{  of  the  lands,  and  is  in  possession  thereof.  If  he  is  the  owner 
'■i  fee,  and  in  possession,  the  presumption  is,  that  he  ie  right- 
j  fully  in  possession.  The  averment  is  sufficient.  The  coni- 
■i    pluDgDt  is  not  required  to  state  the  claim  made  by  the 

•  [     defeodant,  which  it  is  the  object  of  the  suit  to  silence  or 
'  t     extinguish.    It  might  be  impossible  to  do  so. 

j       The  court  of  appeals,  in  Bogert  v.  City  of  Elizabeth,  12  C. 

•  E.  Sr.  568,  672,  said  that  the  language  of  the  act  should  be 
f      construed  to  give  jurisdiction  in  every  case  in  which  any 

cliim  or  lien  upon  real  estate  appears  to  be  asserted  or  to 
exist,  and  to  reach  every  lurking  and  uneubstantiul  claim, 
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the  mere  suspicion  of  which,  however  ill-foonded,  affeci 
the  value  of  the  property  when  on  sale. 

The  defendant  is  called  upon  to  declare  and  specify  an 
claim  he  may  have  upon  or  against  the  property.  Mot* 
over,  the  act  contemplates  not  only  the  case  of  claim  asserte 
by  a  person  in  his  own  favor,  but  also  that  of  claim  made  < 
alleged  to  exist  in  favor  of  one  person  by  another.  If  th 
defendant  has  no  claim  upon  the  property,  he  may  suffer 
decree  pro  confesso  to  go  against  him,  or  he  may  disclain 
and  in  such  case  he  will  not  be  required  to  pay  costs,  au 
if  he  disclaim  under  oath  he  will  be  entitled  to  his  cost 
If  he  has  any  claim  he  must  specify  and  set  forth  the  estat 
interest  or  encumbrance  which  he  claims,  and  the  mann^ 
in  which  and  the  sources  through  which  such  title  or  encud 
brance  is  claimed  to  be  derived. 

It  is  urged  that  the  complainant,  by  this  bill,  seeks   ^ 
avoid  a  title   which,  under  the  decision  in  Jersey  CUy 
Lembeck,  4-  Stew.  £S6j  cannot  be  avoided   under  the  a< 
The  objection  has  no  force,  for  it  does  not  appear  that  su 
is  the  object,  and  if  such  is  the  object  it  cannot  appear  ur 
the  answer  shall  have  been  filed. 

The  act  provides  that  with  the  subpoena  there  shall 
issued  a  ticket  to  the  defendant,  describing  the  lands  v 
precision,  stating  the  object  of  the  suit,  and  that  if 
defendant  claims  any  title  or  interest  to  or  encumbn 
upon  the  lands,  he  is  required  to  answer  the  bill,  and 
otherwise.     The  objection  that  no  ticket  was  issued 
the  subpoena  is  not  a  ground  of  demurrer.     Relief  on 
ground  must  be  obtained  otherwise.     The  defendant  ii 
case,  however,  has  waived  the  issuing  and  serving  c 
ticket  by  appearing  and  demurring. 

The  demurrer  will  be  overruled,  with  costs. 
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John  P.  Stockton,  Attorney-General, 

V. 

Thb  Mechanics  and  Laborers  Savings  Bank. 

A  saTings  bank,  under  a  special  charter,  was  authorized  to  receive 
Aii<i    invest  deposits  for  the  benefit  of  the  depositors,  the  income  or 
P^rofit  to  be  divided  among  them,  after  reasonable  deductions  for 
necessary  expenses,  the  principal  to  be  repaid  to  the  depositors  at  such 
times  and  with  such  interest  and  under  such  regulations  as  the  board 
of  msnagers  should,  from  time  to  time,  prescribe.     Under  their  regu- 
lotions  they  not  only  received  deposits  participating  in  the  profits  and 
not  payable  except  on  thirty  days*  notice,  but  also  another  kind  of 
deposits  (called  by  them  ''special  deposits'')  which  were  not  to  par- 
ticipate in  the  profits,  and  were  to  be  repaid  (not  redelivered)  to  the 
depositors,  without  any  preliminary  notice.     Both  kinds  of  deposits 
were    intermingled  in    the  funds  of   the    bank,    undistinguishably. 
Under  insolvent  proceedings,  a  receiver  was  appointed. — ffeldf 

(1)  That  such  an  institution  is  a  mere  trustee  for  the  benefit  of  the 
depoeitors. 

(2)  That  a  depositor  who  borrowed  money  from  the  bank,  secured 
by  his  note  or  mortgage,  cannot  offset  his  debt  against  the  amount  of 
his  deposit  at  the  time  when  the  decree  of  insolvency  was  made. 

(^)  That  the  so-called  '* special"  depositors  are  not  entitled  to  pri- 
ority in  payment  over  the  other  class  of  depositors. 

(i)  That  debts  and  expenses  contracted  by  the  bank  in  carrying  on 
Its  ordinary  business,  are  to  be  preferred. 

(^)  That  a  claim,  under  a  covenant  in  the  lease,  for  rent  accruing 
**^r  the  surrender  of  the  premises  to  the  lessor  by  the  receiver,  can- 
aot  be  maintained. 

V)  That  money  paid  to  the  bank  in  exchange  for  its  check,  given 
«*' the  accommodation  of  the  payee,  which  was  dishonored,  presumably 
Went  Into  the  funds,  and  the  debt  should  be  preferred. 

[*)  That  checks  given  to  depositors,  on  account  of  deposits,  are  not 
^  ^  preferred. 


^  insolvency.     On  petition  of  the  receiver  for  directions. 
-^^^  W.  JS.  WUUamSy  the  receiver,  in  pro.  pers. 
^^'  C  L.  Oorbin  and  Mr,  H,  Wallis^  for  creditors. 
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The  Chancellor. 

The  Mechanics  and  Laborers  Savings  Bank  was  incorpc 
rated  by  an  act  of  the  legislature,  approved  March  3d,  186! 
(P.  L.  1869  p.  177),  It  was  empowered  to  receive  froc 
any  person  or  persons  disposed  to  obtain  and  enjoy  th 
advantage  of  the  institution,  any  deposit  or  deposits  o 
money,  and  to  use  and  improve  the  same  for  the  purpose 
and  according  to  the  directions  mentioned  in  the  act,  an 
to  accept  and  execute  all  such  trusts  of  every  descriptior 
and  to  receive  any  moneys  that  might  be  committed  o 
given  to  it  by  last  will,  or  by  any  order  of  any  court  o 
otherwise.  And  it  was  provided  by  the  act  that  all  depof 
its  of  money  received  by  the  corporation  should  be  by  i 
used  and  improved  to  the  best  advantage,  and  that  th 
income  or  profit  thereof  should  be  by  it  applied  and  divide 
among  the  persons  making  the  deposits,  their  executors  o 
administrators,  in  just  proportion,  after  reasonable  dedu( 
tions  for  necessary  expenses,  and  that  the  principal  sam 
should  be  repaid  to  the  depositors,  their  executors  o 
administrators,  at  such  times  and  with  such  interest  an 
under  such  regulations  as  the  board  of  managers  shoul 
from  time  to  time  prescribe.  The  securities  on  which  tt 
investments  should  be  made  were  specified. 

The  institution  entered  upon  its  business  pursuant  to  tft 
authority  conferred  by  its  charter.  It  received  deposm 
under  two  difterent  regulations,  one  of  which  provided  t* 
receiving  deposits  which  should  participate  in  the  profits  < 
the  investments,  which  deposits  were  to  be  payable  only  < 
thirty  days'  notice  to  the  institution,  unless  notice  should 
waived,  and  the  other  provided  for  the  receipt  of  depoe 
which  should  not  participate  in  the  profits,  but  should 
payable  on  demand.  These  latter  were  called  "special,"  ^ 
though  kept  in  separate  books,  the  funds  of  both  kind^ 
deposits  were  undistinguishably  intermingled.  The  co^ 
ration  having  become  insolvent,  and  unable  to  return  t>^ 
depositors  in  full  the  moneys  due  them,  a  receiver  o^ 
property  was  appointed  by  this  court.     He  submits 
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dlpectioD  in  the  sdminiBtration  of  his  trust  the  following 
qoeetionB : 

1.  Whether,  where  a  depositor  hecomes  a  debtor  of  the 
institution  for  a  loan  secured  either  bj  note  or  bond  and 
mortgage,  he  is  entitled  to  offset  the  amount  of  hie  deposit, 
whether  of  the  one  or  the  other  of  the  above  classes,  against 
the  money  due  on  the  note  or  bond  and  mortgage. 

2.  Whether  the  so-called  "  special  "  deposits  above  men- 
tioned are  entitled  to  preference  in  payment  over  those  of 
the  other  class. 

3.  Whether  the  debts  of  the  institution  for  money  bor- 
rowed in  the  course  of  its  business,  debts  due  for  brokers' 
commissions  kc,  and  incidental  expenses  generally,  are 
entitled  to  preference  over  the  claims  of  depositors. 

J  4.  Whether  the  rent  on  a  lease  of  a  store  &c,,  the  term 
*  under  which  had  not  expired  when  the  decree  in  insolvency 
r  was  made,  is  payable  after  the  time  when  the  receiver  deliv- 
j      ered  up  the  premises  to  the  lessor. 

i  0.  Whether  a  claim  for  money  paid  to  the  institution  in 
r  exchange  for  its  check  or  draft  which  was  dishonored,  ia 
5      entitled  to  preference. 

i  6-  Whether  a  depositor  is  entitled  to  preference  for  the 
Bmonnt  of  a  check  given  for  a  deposit,  payment  of  which 
WM  refused  by  the  bank  on  which  it  was  drawn,  for  want 
of  fiiDds. 

It  is  necessary,  in  the  decision  of  some  of  these  questions, 
to  take  into  consideration  the  character  of  the  iiistitutiou. 
It  ie  a  mere  trustee.  Newark  Savir^s  Institution  Case,  1  Steto. 
SS2,  It  waa  said  in  that  case  (the  institution  was  of  the 
nme  character  as  this)  that  the  design  of  the  legislature  in 
gating  the  charter  was  to  promote  industry  and  frugality, 
Hd  preserve  and  hnsbaud  the  fruits  of  honest  toil ;  that  it 
contemplated  no  benefit  to  the  managers,  but  looked  only 
to  the  aecority  and  advantage  of  the  depositors ;  that  the 
tnut  thus  created  was  a  general  or  public  trust;  that  no 
depositor  had,  under  the  charter  or  in  equity,  any  right  to 
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J.  ^  M  ^^^^  I  — ' 

his  deposit,  anv  more  than  any  other  depositor,  and  that  t 
the  assets,  after  dedactiiig  necessary  expenses,  were  held 
a  common  fund  for  the  security  of  all  the  depositors, 
saviugs  bank  is  defined  to  be  any  institution  in  the  nata 
of  a  bank,  formed  for  the  purpose  of  receiving  deposits  < 
money  for  the  benefit  of  the  jiersons  depositing,  to  accom 
late  the  produce  of  so  much  thereof  as  shall  not  be  requir 
by  the  depositors,  at  compound  interest,  and  to  return  t 
whole  or  any  part  of  such  deposit,  and  the  produce  there 
to  the  depositors,  deducting  out  of  sucli  produce  so  much 
shall  be  required  for  the  necessary  expenses  attending  1 
management  of  the  institution,  but  deriving  no  benefit  wb 
ever  from  any  such  deposit  or  the  produce  thereof.  Gr 
on  Banking  6I4, 

In  Hanth\gtun  v.  Savings  Bank,  6  Otto  3SSy  it  was  said  t 
such  a  corporation  is  not  a  commercial  partnership,  nor 
artificial  being,  the  members  of  which  have  property  iul 
ests  in  it,  nor  is  it  strictly  eleemosynary;  that  its  purpose 
rather  to  furnish  a  safe  depository  for  the  money  of  th< 
members  of  the  community  disposed  to  entrust  their  pr 
erty  to  its  keeping ;  that  it  is  somewhat  of  the  nature 
such  corporations  as  church-wardens,  for  the  conservat: 
of  the  goods  of  a  parish ;  the  college  of  surgeons,  for  the  p 
motion  of  medical  science ;  or  the  society  of  antiquaries, 
the  advancement  of  the  study  of  antiquities,  and  that 
purpose  is  a  public  advantage,  without  any  interest  in. 
members.. 

In  a  still  more  recent  case  (1879)  Burrell  v.  Dollar  Savi 
Bank  {Sup.  Court  of  Penn.),  such  institutions  are  said  to 
really  charities  for  the  benefit  of  the  poor. 

In  Coite  v.  Society  for  Savings,  S2  Conn.  ITS,  they  were  » 
to  be  in  fact  large  incorporated  agencies  for  receiving  a 
loaning  money  on  account  of  its  owners.  As  before  stat; 
this  court  has  held  them  to  be  trusts,  and  therefore  subj 
to  its  control.  Such  being  their  character,  it  is  obvioue 
some  respects  the  rules  which  would  apply  to  other  fin 
cial  institutions  in  winding  them  up  will  not  apply  to  ike 
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Tbe  fact  that  one  of  the  cestuis  que  trust  has  borrowed  from 

the     trust  money,  which  in  fact  is  the  common  property  of 

himself  and  his  fellow-depositors,  and  continues  to  owe  it  at 

the   time  of  the  making  of  the  decree  of  insolvency,  will  not 

giv^o  him  any  advantage  over  the  other  depositors.  ^  Like 

any   stranger,  he  is  bound  to  pay  the  money  to  the  receiver, 

and   he  is  entitled  only  to  his  dividend  with  the  other  depos- 

itoi-s.    If  three  persons,  jointly  owning  $3,000,  place  the  sum 

^u     the  hands  of  a  trustee  for  investment  for  their  joint 

account,  and  he  lends  to  one  of  them,  as  an  investment, 

^l>O00  of  the  fund  thus  created,  and  then  wastes  the  hdX- 

ano^  and  becomes  wholly  insolvent,  would  it  be,  for  an 

inst-ant,  thought  that  the  borrower  had  the  right  in  equity 

^^  offset  his  demand  against  the  trustee — his  claim  to  one- 

thii-d  of  the  trust  fund — against  his  debt,  and  so  secure  for 

"inciself  immunity  from  loss,  throwing  the  entire  burden  of 

th^    misfortune  on  the  other  cestuis  que  trust  f    If  a  savings 

^^Btitution,  carefully  and  honestly  managed,  should  meet 

'^'J^'tt  loss  by  the  depreciation  of  its  securities,  can  it  justly 

^n.ci  equitably  be  held  that  a  depositor  who  has  borrowed 

^h^    trust  funds  to  the  amount  of  his  deposit,  has   thus 

^e^vired  himself  against  the  loss  ?    It  is  clear  that  the  bor- 

*'ower  in  such  case  must,  in  equity,  be  held  to  be  bound  to 

P*^y  his  debt,  and  take  his  dividend  of  his  deposit  and  its 

^^^oretions. 

In  Bunnell  v.  ColliiisviUe  Savings  Society^  88  Conn.  SOSj  in 
*^  action  by  a  depositor  against  a  savings  bank,  to  recover 
*^is  pro  rata  share  of  a  loss  sustained  by  the  bank,  it  was 
*^^ld  that  the  bank  was  merely  his  agent  to  receive  and  hold 
■^iB  money;  that  the  loss  was  occasioned  by  the  plaintiff's 
"^^n  act,  through  the  instrumentality  of  his  agent,  the  bank, 
*^<i  that  he  was  not  entitled  to  recover.     The  loss  in  that 
^^^Be  amounted  to  twenty-four  per  cent,  of  the  deposits. 
*^e  bank  had  paid  to  the  plaintift*  his  pro  rata  share  of  the 
K'eniiuuing  funds,  but  he  had  not  accepted  it  in  full  satisfac- 
tion of  his  claim  for  his  deposit.     The  court  said :     "  The 
^•*^8  this  institution  now  has,  belong  substantially  to  the 
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present  depositors.  How  can  the  plaintiff  obtain  his  lose 
Shall  he  be  paid  out  of  their  money  ?  They  have  an  eqaal 
right  to  be  paid  out  of  his."  This  reasoning  is  obviously"^ 
applicable  to  the  question  of  offset  under  consideration.— - 
In  Osbom  V.  B^/me,  ^3  Conn.  155^  it  was  held  that  where 
depositor  in  a  savings  bank  was  indebted  to  the  bank  as  a 
borrower  of  its  funds,  he  could  not,  upon  its  insolvency,  set 
off',  in  the  absence  of  an  agreement,  the  amount  of  his 
def»osit  against  his  indebtedness. 

The  so-called  special  deposits  are  equally  trust  money 
with  those  held  for  investment.  The  dift'erence  between 
them  is,  that  they  might  have  been  withdrawn  at  will  from 
the  institution,  while  the  institution  might  have  required 
thirty  days'  notice  before  being  required  to  pay  those  of 
the  other  kind.  That  there  was  no  participation  in  the 
profits  of  the  investment,  makes  no  difference.  Had  the 
agreement  been  that  the  special  deposits  should  be  returned 
in  the  same  coin  or  bills  received — had  they  been  mere- 
deposits  for  safe  keeping,  the  owners  would  not  have  parted 
with  their  property  in  tliem,  and  the  bank  would  only  have 
acquired  a  qualified  property  as  bailee  in  them.  But  they 
were  delivered  to  the  bank  in  the  same  manner  as  the  other 
deposits,  and  the  obligation  of  the  bank  in  regard  to  them 
was  answered  by  the  return  to  the  owner  of  an  equal  amount 
of  money  on  demand.  The  bank  received  them  as  deposits- 
under  the  authority  of  its  charter,  and  not  otherwise;  and^ 
in  fact,  intermingled  them  inseparably  and  undistinguish* 
ably  with  the  money  received  from  deposits  for  investment. 

The  debts  of  the  institution,  contracted  in  the  course  of 
its  business,  for  loans  and  for  incidental  expenses,  are 
entitled  to  preference  over  the  claims  of  depositors.  They 
are  the  expenses  of  executing  the  trust. 

The  object  of  the  proceedings  in  insolvency,  under  the 
act,  is  to  distribute  the  estate  of  a  debtor  corporation,  no 
longer  able  to  pay  its  debts  in  full,  equitably  among  its  exist- 
ing creditors.  The  covenant  to  pay  rent  in  the  future  is, 
in  fact,  valueless  by  reason  of  the  insolvency,  for  the  cove- 
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nan -tor  will  have  no  property  to  answer  its  liability  thereon. 
The  bankrupt  law  of  the  United  States  provides  for  the 
pro'v^ing  of  rent  or  other  debts  falling  due  at  fixed  and  stated 
periods  up  to  the  time  of  the  bankruptcy.  But  whether 
tho  covenant  be  valueless  or  not,  the  debt  to  be  proved 
cannot  include  rent  to  become  due.  The  claim,  under  the 
covenant  in  the  lease,  for  rent  accruing  after  the  surrender 
of  t;fce  premises  to  the  lessor  by  the  receiver,  cannot  be 
niaintained.  Pratt  v.  Levan^  1  MUes  S58 ;  Burrill  on 
^^^i^fnments  491. 

The  liability  of  the  receiver  in  insolvency  in  such  case  is 
precisely  the  same  as  that  of  an  assignee  in  insolvency  or 
l^^^rkl<ruptcy,  who  may  retain  or  surrender  the  lease  accord- 
iwg  as  it  may  seem  most  advantageous  for  the  estate  of  the 
debtor. 

Tie  money  delivered  to  the  institution  in  exchange  for 
its  oheck,  which  was  dishonored  for  want  of  funds  in  the 
tank  on  which  it  was  drawn,  presumably  went  into  the 
funds  which  are  to  be  distributed  by  the  receiver.     The 
transaction  was  strictly  ultra  vires.     The  exchange  of  the 
money  for  the  check  was  merely  for  the  accommodation  of 
the    person  who  obtained  the  latter.     Under  the  circum- 
stances, the  debt  should  be  preferred. 

Not  so,  however,  as  to  the  checks  given  to  depositors,  which 
weT«  not  paid  for  want  of  funds  in  the  bank  on  which  they 
were  drawn.  The  checks,  under  the  circumstances,  were 
no  payment,  and  the  deposits  remain  the  same  as  if  the 
checks  had  not  been  given.  The  depositors  to  whom  they 
were  given  are  entitled  to  no  preference  because  of  them. 
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David  Campbell 

V. 

Daniel  F.  Tompkins  and  wife. 

A  mortgage  was  given  by  the  defendant  and  his  wife,  on  her  land^^^ 
to  secure  hb  bond  to  the  complainant  for  $2,100.  This  sum  oonBiste*^^ 
of  $1,100  in  cash  loaned  to  defendant  and  $1,000  which  defendant  '^ 
voluntarily  proposed  should  be  included  as  compensation  to  the  conp^  '^ 
plainant  for  his  (or  his  firm^s)  trouble  and  expense  in  collecting  certMc::^' 
promissory  notes  for  $7,000,  given  by  the  defendant  and  his  partnef  'm 
and  bought  in  the  market  by  complainant's  firm.  On  foreclosure,—- — 
Held, 

(1)  That  the  act  (Bev,  p.  387  §  52)  making  a  seal  only  presumptiT^^ 
evidence  of  a  consideration,  is  a  mere  change  in  the  rule  of  evidence  v 
and  does  not,  of  itself,  avoid  a  voluntary  conveyance. 

(2)  That  a  mortgage  may  be  sustained  against  everybody  bat  exisi 
ing  creditors,  although  it  was  intended  merely  as  a  gift. 

(3)  That  a  voluntary  mortgage,  by  a  wife,  of  her  lands  to  secure 
husband's  debt,  is  valid. ' 

Bill  to  foreclose.     On   final  bearing  on  pleadings  an. 
proofs. 

Mr.  E.  C.  Harris^  for  complainant. 

Mr.  F.  AdaniSy  for  defendants. 

The  Chancellor. 

This  suit  is  brought  to  foreclose  a  mortgage  given,  Oct^^^' 
ber  13th,  1868,  by  Daniel  F.  Tompkins  and  his  wife  to  tk^^ 
complainant,  on  land  of  Mrs.  Tompkins,  to  secure  the  p«^'' 
ment,  according  to  the  bond  of  Mr.  Tompkins  to  the  oov^^" 
plainant,  of  that  date,  of  $2,100  in  one  year  from  the  dalt^ 
thereof,  with  interest,  and  all  national,  state,  county,  ci 
and  township  taxes  which  might  be  assessed  upon  the  mone^ 
loaned  and  thereby  secured  or  upon  the  mortgage  or  bon 
The  defence  set  up  by  the  mortgagors  in  their  answer  i 
that  only  $1,100  were  lent,  and  the  rest  of  the  $2,100  wi 
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ail    allowance  by  way  of  compensation  for  the  trouble  and 

expense  to  which  the  firm  of  Campbell,  Lane  &  Co.  (of 

^tiich  the  complainant  was  a  member  and  for  which  the 

band  and  mortgage  were  taken,  though  taken  in  the  name 

^f   "the  complainant  alone)  had  been  subjected  by  reason  of 

too    defence  made  by  the  firm  of  Nichols  &  Tompkins  (of 

^''^ich  Mr.  Tompkins  was  a  member),  against  certain  promis- 

soz^^  notes  put  by  the  latter  firm  on  the  money  market,  and 

'^^^ght  by  Campbell,  Lane  &  Co.     The  notes  amounted  in 

th^    aggregate  to  over  $7,000.     The  result  of  the  litigations 

^'^-^  that  Campbell,  Lane  &  Co.  recovered  only  what  they 

h^ci  paid  for  the  notes,  with  interest.     The  litigations  were 

chicled  and  the  money  for  which  judgment  was  recovered 

thcifein  paid  before  the  mortgage  was  given. 

"VVhen  the  agreement  for  the  mortgage  was  made,  Mr. 

To  napkins  applied  to  the  complainant  for  a  loan  of  $1,000 

on      -mortgage  of  the  premises  described  in  the  mortgage. 

^Ixolly  of  his  own  accord,  and  without  suggestion  from  the 

coictiplainant,  or  any  member  of  his  firm,  or  any  one  else  on 

ti^   or  their  account,  Mr.  Tompkins  proposed  that  if  the  loan 

^^s  made  the  mortgage  would  be  given  for  such  an  amount 

M  to  include  a  sum  sufficient  to  compensate  Mr.  Campbell's 

firm  for  their  expense  and  trouble  in  prosecuting  the  suits 

^P^Vi  the  notes.     This  proposition  was  wholly  voluntary  on 

nia     part,  and  the  amount  of  the  proposed  compensation 

(H  ,€00)  was  fixed  by  him. 

^^T,  Campbell  acceded  to  the  proposition  thus  made,  and 
^*<ie  the  desired  loan,  the  amount  of  which  was,  at  the 
"-•quest  of  Mr.  Tompkins,  raised  from  $1,000  to  $1,100,  and 
^^^^Ic  the  mortgage.  In  1876,  before  the  commencement  of 
Mb  suit,  the  complainant  bought  the  interest  of  his  partners 
^^  the  mortgage,  so  that  when  this  suit  was  brought  he  was 
^^  8ole  owner  of  the  mortgage. 

^y  their  answer,  Mr.  and  Mrs.  Tompkins  insist  that,  as 
^  the  |1,000  included  in  the  mortgage  as  compensation  for 
expense,  trouble  &c.,  in  the  litigations  on  the  notes,  the 
mortgage  was  without  consideration,  and  that,  therefore, 


L 
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there  should  be  no  decree  for  that  money;  or,  if  there 
should  be  any  decree  on  that  account,  it  should  b^  for  a 
smaller  sum.  They  insist  that  $1,000  was  an  unreasonably 
large  allowance  on  that  account.  Neither  in  the  answer  nor 
in  the  testimony  is  any  fraud  alleged  or  even  hinted  at. 
The  conduct  of  the  complainant  appears  to  have  been 
entirely  fair.  Nor  is  it  alleged  that  any  manner  of  deceit 
or  misrepresentation  was  practiced  on  Mrs.  Tompkins,  nor 
that  she  was  not  fully  apprised  of  all  the  particulars  of  the 
transaction  which  resulted  in  the  mortgage.  The  only  ques- 
tion, therefore,  is,  whether  the  defence  of  want  of  considera- 
tion is  available  to  the  mortgagors. 

The  seals  to  the  bond  and  mortgage  import  a  considera- 
tion, and,  before  the  passage  of  the  act  "  concerning  sealed 
instruments,"  which  was  approved  April  6th,  1875  {Jiev.  p. 
387),  neither  a  court  of  law  or  equity  would  allow  the  con- 
sideration of  such  instruments  to  be  inquired  into  with  a 
view  to  declaring  the  instrument  void,  for  want  of  consid- 
eration, but  a  court  of  equity  would  do  so  for  the  purpose 
of  ascertaining  what  was  due  upon  it.  Famum  v.  Burnett^ 
6  a  E.  Gr.  87. 

That  act  provides  that  in  every  action  upon  a  sealed 
instrument  or  where  a  set-oflT  is  founded  upon  a  sealed 
instrument,  the  seal  thereof  shall  be  only  presumptive  evi- 
dence of  a  snflScient  consideration,  which  may  be  rebutted 
as  if  such  instrument  was  not  sealed.  That  act  is  a  mere 
change  of  the  rule  of  evidence  and  does  not  operate  to  make 
a  valuable  consideration  necessary  where  the  requisite  did 
not  exist  when  the  contract  was  made.  Alter  v.  AlleTy  It 
Vr.  J^B. 

As  before  stated,  the  mortgage  in  this  case  was  given  in 
1868,  prior  to  the  passage  of  that  act.  It  cannot  be  doubted 
that  even  now  a  valid  mortgage  may  be  given  where  no 
valuable  consideration  exists.  Otherwise,  the  absolute  con- 
trol of  the  owner  over  his  property  is  taken  away,  for  he 
would  not  be  permitted  to  give  it  away  in  his  life^time  by 
deed.     The  mere  fact  that  there  was  no  consideration  would 
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not  now  render  the  mortgage  invalid.  A  mortgi^ge  may  be 
6U8t2ft.ined  as  against  all  except  creditors  whose  claims  existed 
at  the  time  of  giving  it,  although  it  was  intended  merely  as 
a  g'ift ;  and,  when  executed  and  delivered,  it  is  as  valid  as  if 
it  Tv^re  based  upon  a  full  consideration,  and  it  is  not  open 
to  t,he  objection  that  it  is  a  voluntary  executory  agreement, 
bat  it  may  be  enforced  according  to  its  terms  as  an  executed, 
conclitional  transfer  of  the  real  estate  mortgaged.  Brooks 
V-  -J^^^^zlrymple^  12  Alien  102 ;  Bucklin  v.  Bucklin^  1  Abb.  App. 
^«<?.    ^42;  Jones  on  JUort.  §  6I4. 

1*=^  this  case  there  was  no  fraud,  illegality  or  oppression. 
A  ho  act  of  the  mortgagors  in  giving  the  mortgage  to  secure 
t"^  f>ayment  of  the  compensation,  was  entirely  voluntary 
an<l  ^\^a8  the  result  of  Mr.  Tompkins's  unsolicited  and  unin- 
vito<j^  proposition.  He  made  it  part  of  the  consideration  of 
^"^^  loan  which  he  solicited,  and  it  is,  perhaps,  not  too  much 
^^  ^^►jr  that  without  this  inducement  the  loan  would  not  have 
*^^0   made. 

The  voluntary  mortgage  by  the  wife  of  her  land  to  secure 
ttio  piayment  of  her  husband's  bond  is  binding  upon  her  not 
^^*y  80  far  as  the  loan  is  concerned,  but  as  to  the  debt  vol- 
'^^^^^^irily  created  by  him  against  himself  and  arising  from  a 
"^^**«ly  moral  obligation  which  he  acknowledged  without 

.^^^*^«ind  or  even  solicitation,  but  solely  fron>his  sense  of  jus- 
^^-      A  married  woman  may,  with  her  husband,  mortgage 

^**  land  to  secure  the  payment  of  the  debt  of  her  husband  or 
** Hy  other  person,  for  the  payment  of  which  she  is  in  no 


^     liable  and  in  which  she  has  no  interest.     Jones  on  Mori, 

x^'^^'    -A-nd  her  mortgage,  given  to  secure  the  payment  of 

^    hond  of  her  husband,  will  not  be  regarded  as  having  no 

^**^ity  or  binding  effect  simply  because  the  consideration 

"^he  bond  is  an  obligation  merely  moral  and  not  enforce- 

j^  at  law  or  in  equity. 

lere  will  be  a  decree  in  accordance  with  these  views. 
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Pktbr  Linebr 

V. 

Elizabeth  Linker. 

Where  there  is  conflicting  evidence  as  to  a  husband's  object  in  mak 
a  conveyance  of  lands  to  his  wife,  the  ordinary  presumption  that  2 
intended  as  a  provision  or  settlement  for  her  benefit,  is  not  rebuttec 


Bill  for  relief.     On*  final  hearing  on  pleadings  and  pro 4 
Mr.  C.  E.  HendricksoTif  for  complainant. 
Mr.  H.  A.  Drake^  for  defendant. 

The  Chancellor. 

The  parties  are  husband  and  wife.  In  the  fall  of  IS 
John  Dick  and  his  wife  conveyed  to  the  defendant,  for  ^ 
consideration  of  $575,  three  lots  of  land  in  the  town 
Progress,  in  Burlington  county.  The  complainant,  by  1 
bill,  states  that  he  paid  all  the  consideration  with  his  o^ 
money,  and  that  the  conveyance  was  made  to  the  defer 
ant  merely  at  his  request,  and  that  the  conveyance  ^ 
made  to  her  because  she  urged  and  insisted  upon  it,  givi 
as  a  reason,  that  as  he  was  much  older  than  she,  it  was  prop 
that  she  should  thus  be  secured  a  home  in  case  of  his  deal 
which  might  take  place  unexpectedly,  and  declaring  that 
would  otherwise  make  no  difference,  and  that  in  case  s 
should  survive  him,  she  would  see  to  it  that  his  two  childr* 
by  a  former  wife  should  have  an  equal  share  in  the  proper 
with  any  children  she  might  have  by  him. 

The  bill  further  states  that  he  paid  the  whole  of  the  pu 
chase-money  of  tlie  property,  on  the  delivery  of  the  dee« 
that  part  of  it,?250  and  some  interest  thereon,  was  receive 
by  him  from  one  James  McQugan,  who  owed  it  to  him  < 
a  judgment  bond;  part  was  his  own  money  in  hand,  and  t! 
rest,  $200,  was  borrowed  from  Rebecca  Lippincott,  on  mo: 
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gftge  of  the  property.     This  mortgage,  he  says,  was  paid  by 
the  defendant,  with  her  own  money,  in  1868. 

Xhe  bill  alleges  that,  in  1869,  he  built  a  barn  on  the  prop- 
erty, wbieh  cost  him  $90,  and  in  1872,  he  built  an  addition 
to  the  house,  which  cost  him  $450.  The  bill  charges  tli« 
dt-fendant  with  having  aurreptitiouslj  and  fraudulently 
taken  from  the  complainant  {700  of  his  money  in  1877, 
and  abaconded  therewith,  eloping  with  a  married  man,  and 
alleges  that  she  disposed  of  that  money  wrongfully  to  her 
own  use.  It  prays  that  she  may  be  decreed  to  pay  the  com- 
plainant all  the  money  he  has  paid  for  or  on  account  of  the 
I'Toperty,  and  also  the  $700  with  interest,  and  that  the  prop- 
erty may  be  sold  to  pay  those  moneys,  or  that  she  may  be 
decreed  to  hold  the  property  in  trust  for  him,  and  that  the 
«eed  to  her  may  be  set  aside,  so  far  as  his  interest  may 
*"equire. 

The  defendant,  by  her  answer,  denies  all  trust,  and  claims 

that   the  property  was  purchased   by  her  for  herself,  and 

®»»tirely  paid  for  with  her  own  money.     She,  in  the  answer, 

^*ys   that,  of  the  purchase-money,  she  paid  to  Dick,   the 

I**->raon  of  whom  the  property  was  bought,  |275  in  cash,  and 

**>at  she  borrowed  the  rest,  $275  {and  not  $200,  as  stated  in 

'^**  ^'ill),  on  the  joint  bond  of  herself  mid  husband,  secured 

■y  Tiortgage  on  the  property,  given  to  Rebocoa  Lippincott, 

'itt  the  assignment  of  a  judgment  bond  in  the  defendant's 

^Vor  for  $-300,  as  collateral  security,  and  that  she  paid  ofi' 

"-•^t  mortgage  with  her  own  money,  and,  in  like  manuer, 

**aid  for  all  tlie  improvements  on  the  property.     She  alleges 

.    ^^^^  the  judgment  bond  in  lavor  of  her  husband,  mentioned 

t*^    the  bill,   was  given   for  $250  of  $550   lent  by  her  to 

~*^Gugan,  of  which  part,  $250,  was  secured  by  the  judg- 

*ut  bond,  which  was  taken  (by  her  consent)  in  the  name 

*^  «er  husband,  and  the  rest  by  the  judgment  bond  to  her. 

"*  further  says  that,  at  or  about  the  time  when  she  paid 


Bh« 


Off 


PUl, 


tbe  mortgage  given  to  Rebecca  Lippincott,  the  com- 


tant>  the  more  effeetnally  to  show  that  he  acknowledged 
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lier  title  to  the  property,  made  his  will  in  her  favor  foi 
of  his  property,  and  appointed  her  sole  executrix  thereo 

The  trust  set  up  in  the  bill  is  not  only  not  evidenced 
any  writing,  but  it  is  not  proved  by  oral  testimony.     ' 
complainant,  in  his  testimony,  gives,  as  the  reason  for 
conveyance  of  the  property  to  his  wife,  that  she,  at  the  t^ 
of  the  conveyance,  '^  made  a  fuss,"  and  insisted  on  ha^ 
the  deed  made  to  her,  and  that  he  yielded,  and  ''had 
deed  made  in  her  name  for  the  sake  of  peace — ^to  have  pc 
in  the  family."     He  says,  indeed,  that  he  did  not,  ir 
doing,  intend  to  make  a  settlement  on  her,  and  did 
expect  that  the  property  would  really  be  hers  because 
held  a  deed  for  it,  but  that  it  would  still  be  his.     His 
uess,  McGugan,  says   that  either  the  complainant  or 
Dick  (he  thinks  it  was  the  latter),  said  that,  to  make  pe 
with  the  defendant,  and  keep  her  quiet,  the  deed  was  tc 
"  put  in  her  name."     She  denies  that  the  reason  why 
property  was  conveyed  to  her  was  a  desire  for  peace, 
alleges  that  it  was  conveyed  to  her  because  she  bought 
Though  witnesses  are  produced  who  swear  that  her  repi 
tion  for  truth  is  bad,  no  effort  is  made  to  disprove 
statements  as  to  the  particular  way  in  which  she  says 
payments  for  the  property  were  made. 

That  the  will  was  made,  is  shown  by  the  production 
the  instrument  itself;  and,  indeed,  the  fact  is  not  den: 
That  she  had  money,  is  shown  by  the  judgment  bond 
$300,  given  to  her  by  McQugan,  for  money  lent  by  hei 
him.     The  $700  mentioned  in  the  bill,  and  which  8h< 
charged  with  abstracting  from  her  husband  and  wrongfi 
applying  to  her  own   use,  was  deposited  in  bank  in 
names  of  both.     It  was  taken  from  the  bank  by  him  at 
request  (she  had  previously  got  it  from  the  bank,  upparei 
in  an  unauthorized  way,  and  was  compelled  to  return  it) 
be  put  in  another  bank,  a  savings  bank,  where  it  wo 
draw  interest.       He   falsely   stated    to   her  that  he    1 
deposited  it  according  to  her  request  and  his  promise. 
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Ays  he  took  it  to  his  honse.    Tlmt  ebe  tuok  it  ia  not  proved, 
and   she  flatly  denies  it. 

I  am  anable,  from  the  testimony,  to  determine  whether 
the  money,  other  tlian  that  borrowed  from  Lippincott,  which 
was  paid  for  the  property,  was  the  property  of  the  complain- 
«nt  or  the  property  of  the  defendant.  But,  if  it  waa  tlie 
J»roperQ'  of  the  former,  the  latter  in  fact  paid  the  other  part 
of  the  purchase-money,  as  is  admitted  by  the  bill,  and  the 
making  of  the  will  is  some  corroboration  of  the  defendant's 
statement  as  to  the  reason  why  the  conveyance  was  made 
to  her. 

Where  a  purchase  of  land  is  made  by  a  busband  in  the 
name  of  his  wife,  it  is  presumed,  in  the  Srst  instance,  to  he 
B  provision  and  settlement,  though  the  presumption  may  be 
rebutted.  Persons  v.  Persons,  10  C.  E.  Gr.  350,  and  eases 
there  cited;  Perry  on  Trusis  %  1^7.  There  is  here  nothing 
to  rebut  the  presumption.  The  complainant  himself  eays 
"Hit  he  gave  the  title  to  bis  wife  to  satisfy  her.  The  will 
indicates  a  disposition  to  favor  her  and  to  give  to  her  all 
lie  had. 

The  bill,  it  may  be  remarked,  is  not  filed  to  enforce  the 
truet  set  up  in  it,  but  to  compel  the  defendant  to  pay  the 
I'omplainant  the  money  which  he  says  lie  put  into  the 
property,  and  to  that  end  it  prays  a  decree  that  she  holds 
the  property  in  trust  for  him. 

The  case  presented  by  the  complainant  is  not  such  as  to 
«a1Jtle  bim  to  relief.     The  bill  will  be  dismissed,  with  coats. 


Jacob  Welsh,  executor, 

r. 

Makqarbt  Ckater  and  others. 

Where  ft  eonveraion  of  testator's  re»l  estate  was  ordered  to  be  made 
»fter  the  death  of  »  life  tenant,  unless  converted  during  the  life-time 
of  eooh  tenant  at  her  request,  and  "  the  balance  of  my  estate  (after 
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paying  a  legacy  of  $8,000)  to  be  equally  divided  among  my  heirSy'*- 
Held, 

(1)  That,  by  'Hhe  balance  of  my  estate/'  testator  meant  his  eo'ti 
estate,  whether  derived  from  the  Bale  of  his  real  estate  or  otherwise. 

(2)  That  it  should  go  to  his  next  of  kin  who  were  living  at  the  ti 
of  hiti  death. 

(3)  That  his  sisters  and  the  children  of  two  deceased  sisters  and.  <3f 
a  deceased  brother,  took  per  capita,  to  the  exclusion  of  the  grandcb.^!- 
dren  of  such  deceased  brothers  and  sister. 


Bill  for  directions  as  to  administration  of  estate  uad^^ 
will.     On  iinal  hearing. 

Mr,  Alfred  JL'Us,  for  complainant. 

Mr,  •/.  H.  Ntiifhbour^  for  Mary  Welsh. 

Mr.  C.  T.  Gle/ij  for  Margaret  Crater's  children. 

The  Cuancellok. 

Philip  Wel8h,  late  of  the  county  of  Morris,  deceaseds        ^. 

his  will,  after  ordering  payment  of  his  debts  and  fun^'^  .. 

expenses,  irave  t4>  his  wife,  in  lieu  of  <lower,  $8,000  and      ** 

his  personal  jn'opi'rty  of  every  kind,  except  money  and  »^^^ 

rities  for  money.     He  then  gave  to  her  all  his  real  estate     ^J{ 

life,  with  i»rovi?sion  that  if  she  bhould  ]»refer  to  have  it  B^^zL 

his  executt>r8  should  sell  it,  and  invest  the  proceeds  of   '^    ^^ 

*  "to 

sale  on  hond  and  mortgage;  and,  in  that  case,  he  gav^ 


her  for  life  thi;  interest  of  such  investment;  and  he   i^-^    -i 
gave  to  her  lor  life  the  interest  of  all  liis  out^^tanding  bo*^^ 
and   notCh  and  calier  securities,  ;it"ter  juiymrnt  of  the  legT*^" 
ni"  ^8,000  and  all  oilier  liabilitief>  ol  his  L^iaie.     lie  tl*- 
ordered  lluii,  if  lii^  real  estate  was  nut  sold  in  her  life-ti^^"         .,- 

.-  - -  ,  - _, ,  _, -^^ 

decease,  and  that  the  *'  balance  of"  his  "  estate,"  after  I*^^        g. 
ing  the  legacy  of  $8,000,  should  be  equally  divided  am^ 
his  ''  heirs."     He  appointed  his  wife  and  the  complaia 
executors.     His  wife  is  now  dead.     His  real  estate  was 
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until  after  her  death.  The  eoniphiiimnt,  tlie  surviving 
itor,  has  in  his  hands,  as  the  balance  of  the  estate, 
.01.64,  of  which  sum  $10,959.12  are  the  proceeds  of  the  ' 
Df  the  real  estate,  with  interest  thereon,  and  the  rest  is 
>nal  estate  of  which  the  testator  died  possessed.  The 
tor  never  had  any  child.     His  nearest  relations,  at  the 

of  his  death,  were  his  t^\o  sisters,  Margaret  Crater  and 
u  Neighbour;  four  children  and  eight  grandchildren 
8  brother  Jacob  Welsh  (who  died  before  the  making 
e  will);  five  cljildren  and  seven  grandchildren  of  David 
ill,  another  deceased  brother  of  the  testator,  who  also 

before  the  making  of  the  will,  and  five  children  and 
1  grandchildren  of  his  sister  Elizabeth  Swackhanimer. 
too,  died  before  the  making  of  the  will, 
le  que8ti(»n  submitted  is,  to  whom  does  the  l)alance  in 
I  lands  of  the  survivijig  executor  go  under  the  will — to 
licirs  at  law  or  next  of  kin  of  the  testator?  And  if 
lii  latter,  whether,  as  to  the  children  of  the  deceased 
lers  and  sister  of  the  testator,  pn"  stirpes:  or  per  capita  J 
le  direction  to  convert  the  real  estate  is  absolute.  The 
c»eds  of  the  sale  of  it,  therefore,  are  personal  j>roperty. 
»  a  well-settle<l  rule  in  equity  that  .when  lands  are 
rted  to  be  converted  into  money  and  the  procetids  are 
\\  as  a  leiracv,  the  lei^acv  will  be  treated  as  a  leeracv  of 
>nal  estate.  Sruddcr  v.  V^tm  ArstMc,  ^  lints,  1J0,  11^ ; 
^V  ixr  V.  Fi)\^1  Presh,  C7/.,  1/  C.  K  Gr,  L12 ;  MHkr\< 
r  v.  M'der,  JO  C,  E.  Gr.  udJ/.^  and  cases  there  cited : 
:l  V.  Mavi'i/^  1  Stnr,  66, 

are  the  testator  blends  the  ])roceeds  of  tlie  sale  ot"  lii-. 
estate  with  his  jK-rsonal  property,  an<l  dis]^ost^s  \A'  the  n 
fcher.  But  it  is  urired  that  the  laniruai^e,  *' the  bahnn-r 
ly  estate  after  ]»avini^  the  aforesaid  h*i^tiev  '*  (the  leuucy 
tfOOO  to  the  testator's  ^Nife),  has  reference  to  liis  personal 
e  alone. 
le  whole  section  is  as  follows : 

do  order,  that  as  soon  as  conveniently  can  be  after  her  [hu 
Q  decease,  that  if  my  real  estate  has  not  bceu  sold,  that  it  shall 


\ 


\ 


\ 
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*  ^ 


then  be  .sold  and  the  balance  of  my  estate,  after  paying  the  afore»! 
legacy  fof  $8,000  to  his  wife],  to  be  equally  divided  among  my  hei 

It  is  manifest,  from  the  connection  in  which  the  woi 
*'  balance  of  my  estate  "  are  used  (after  the  provision  J 
absolute  conversion  of  his  real  estate),  that  by  them  the  t: 
tator  meant  his  entire  estate,  including  the  proceeds  of 
sale  of  his  real  property  remaining  after  deducting  the  I 
acy  of  $8,000.  And  since  the  estate  so  to  be  divided  *  * 
wholly  personal,  it  goes  to  his  next  of  kin  and  not  to  l^  "^  * 
heirs  at  law,  notwithstanding  the  gift  is  in  terms  to  1^  *  * 
\^Uioir8."  Bowk,  cm  Wills  9:2  ??.  /  Shudder  v.  Van  Arsdale,  *^^' 
aupra  ;  2  Ikdf,  itn  WUls  oSiJ,  JS6, 

The  testator  directs  that  the  balance  of  his  estate  shall     "t>* 


f 
equally  divide(l  among  (under  this  construction)  his  next     ^^>^ 

kin.     His  only  relations,  as  before  stated,  were  his  two   ^^^ 

ters,  and  children  and  grandchildren  of  his  two  decea-^  ^^ 

brothers,  and  children  and  grandchildren  of  his  decea-^  *=^ 

sister. 

The  statute  of  distributions  is  express  and  clear  in         "*   ** 

terms,  that  there  shall  be  no  representation  among  colla  "^       j 

als,  after  brothers'  and  sisters'  children,  and  it  was        ^"^  "*" 

to 

mfl- 

in 

o 

v. 

^M 

v. 


ingly  held  in  IJi/icis  v.  Vmidirt'ccr's  mlmW^  8  G  E,  Gr. 

that  whenever  the  estate  goes  in  whole  or  in  part  to  col^  ^ 

erals,  the  right  to  take  by  representation  among  them  i 

be  limited  to  the  children  of  the  intestate's  brothers  and 

ters.    AVhere  property  under  a  bequest  passes  to  the 

entitled  under  the  statute  of  distributions  to  receive  it 

the  absence  of  any  express  direction  in  the  will,  it  will 

in   the   proportions  prescribed   by  tlie  statute.      Itoae^ 

Hammond^  Free,  m  Chan.  4,10 ;  Scudder  v.  Van  Arsdale^ 

supra;  Eagles  v.  La  Br  Hon,  L.  R.  (15  Eq.)  H8 ;  FiddeT^ 

Ashicorth,  L.  R.  {20  E].)  ^10. 

In  such  case  where  they  are  not  all  in  equal  degree,  tb 
who  take  by  representation  take  per  sih^es.     Scudder  v. 
Arsdalcy  ubi  supra ;  2  Kent's  Com,  4^5. 

But  where  tlie  direction  of  the  will  is  that  it  shall  go 
them  in  equal  shares,  those  who  take  by  representati' 
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take  per  capita.  Scudder  v.  Van  Arsdak,  ubi  supra ;  Smith  v. 
Palmer,  7  Hare  225. 

In  this  case  the  testator's  sisters  and  tbe  children  of  faia 
deceased  brotbere  will  take  per  capita.  And  distrihution  is 
to  be  made  among  those  who  were  the  testator's  next  of  kin 
at  tlie  time  of  his  death.  Eagles  v.  Le  Breton,  uU  supra; 
^\i^«  V.  Longman,  lo  Brav.  275 ;  Urquhart  v.  Urquliart,  JS 
Sim.  eiS;  Theobald  on  Wilis  17^. 

There  will  be  a  decree  in  accordance  with  these  views. 


Thomas  Maddock 


Mabia  Astbdry  and  others. 


^y  articles  of  partn^rehip,  U.  and  A.  stipulated  that  at  th«  end  of 
^"«e  months  after  tbe  death  of  either  of  them,  a  valuation  of  all  thar 
P^rtQersiiip  asaets  and  property,  including  real  estate,  should  b#  made, 
*5*'**»^ing  to  the  amount  of  capital  invested;  and  that  the  survivor 

^^^Uld  have  one  jear  thereafter  to  take  and  pay  the  value  of  such 
^,**"*  to  the  legal  representatives  of  tbe  decedent.  One  partner  (A.) 
r^^^  iDUntAte.—Hetd,  that  If.  nas  entitled  to  specific  performance  of 
^  Contract,  which  of  itself  constituted  an  equitable  conversion  of  the 
l^^l  eatate,  and  that  tbe  proceeds  must  be  divided  among  the  intes- 
^■*«'«  next  of  kin. 

■Bill  for  specific  performance.     On  final  hearing  on  plead- 
S^  and  proofs. 

-^fi-.  G.  D.  W.  Vroom,  for  complainant. 

-^r.  J.  Wilson,  for  defendants. 

^ttB  Chakorllob. 
^^^H  the  lat  of  FflbraBTj,  1875,  John  Astbuiy  and  Thomas 
7**ddock,  both  of  Trenton,  by  written  articles  entered  into 

^^^>partnership  together  in  the  pottery  business,  the  part- 
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nership  to  continue  at  tbe  pleasure  of  the  partners,  and 
l>e  ended  on  one  year's  notice  in  writing;  and  they  pr<i> 
vided  that  without  such  notice  neither  of  the  partners  shouB.  d 
leave  the  firm  and  business.  They  also  provided  that  th^J 
8liould  contribute  an  equal  amount  of  capital,  and  each  p"^^^ 
all  his  labor,  skill  and  time  to  the  business,  and  that  th^J 
should  share  equally  the  profits  and  be  equally  chargeal>B6 
with  the  debts,  losses  and  damages,  and  that  an  eqa^ 
amount,  to  be  agreed  upon  between  them,  from  time  *^ 
time,  should  be  taken  weekly  from  the  moneys  received, 
each  partner  for  his  support,  and  that  all  the  remainder 
the  profits  and  earnings  of  the  business  should  accumula*:d 
as  capital  for  their  common  benefit.  They  also  agreed  th^**^ 
at  the  end  of  three  months  after  the  death  of  either  of  tfc*^ 
partners,  an  account  and  valuation  of  all  the  property  an*  •^ 
assets  of  the  partnership  should  be  taken,  and  each  sha^^* 
should  be  ascertained  according  to  the  amount  of  capit-^^ 
invested,  and  the  term  of  one  year  should  be  allowed  to 
remaining  partner  to  pay  over  the  value  of  the  share  of  tl 
deceased  partner  to  his  legal  representatives.  They  carri^ 
on  business  under  those  articles  up  to  the  time  of  the  dca" 
of  Astbury,  which  occurred  on  or  about  April  5th,  187^ 
The  capital  of  the  firm  was  invested  in  part  in  real 
(in  Trenton),  machinery  and  tools  used  in  its  business, 
which  were  so  used  up  to  and  at  the  time  of  Astbur; 
death.  An  account  and  valuation  of  the  property  w^" 
made,  according  to  the  provisions  of  the  articles,  and  ti 
survivor,  the  complainant,  claims  the  right,  under  t 
articles,  to  take  Astbury's  share  at  the  valuation.  Astbi3. 
died  intestate.  The  bill  is  filed  against  his  administrat 
and  widow  and  children,  for  specific  performance  of  "fc 
copartnership  agreement  in  that  respect. 

There  can  be  no  doubt  of  the  complainant's  right  to 
decree  which  shall  secure  tQ  him  that  which  he  and 
copartner  mutually  stipulated  for,  and  which  was  in  ft 
necessary  in  case  of  the  death  of  either  of  them,  to  the  p- 
lection  of  the  interest  of  the  survivor.     The   agreem^ 
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>ught  to  be  performed.  It  is  for  the  interest  of  all  parties 
that  it  should  be.  The  agreement  for  sale  of  the  interest 
3f  the  decedent  to  the  survivor  was  an  equitable  conversion 
r>f  such  of  the  assets  as  consisted  of  real  property.  Miller  v. 
MiUer^  11  C,  E,  Gr.  354",  and  cases  there  cited.  • 

In  Laices  v.  Bamet^  1  Cox  167^  it  was  held  that  where  an 
estate  is  contracted  to  be  sold,  it  is  in  equity  considered  as 
converted  into  personalty,  from  the  time  of  the  contract, 
likI  tliat  this  notional  conversion  takes  place  although  the 
lection  to  purchase  rests  merely  with  the  purchaser. 

In  CiOTe  V.  Boicjjei\  reported  in  a  note  to  Fairar  v.  Earl 
^  ^Vintcrton,  5  Bcav.  i,  it  was  held  that,  where  the  contract 
^  binding  at  the  death  of  the  vendor,  although  the  pur- 
^aser  by  subsequent  laches  loses  his  right  to  a  specific  per- 
'"^laiice,  yet  the  estate  will  go  to  the  next  of  kin  and  not  to 
^  heir  at  law. 

I«i  the  case  in  hand  the  real  property  was  purchased  by 
^  firm,  and  merely  for  the  purposes  of  its  business,  and 
^  tlie  agreement  that  in  case  of  the  death  of  either  of  the 
•^tilers  it  should,  with  the  other  property  of  the  firm,  be 
^  Bole  property  of  the  survivor,  on  the  payment  by  him  of 
^  Value  of  the  decedent's  interest,  which  value  was  to  be 
^^cl  ill  a  manner  agreed  upon  between  the  partners.  The 
^^^^eds  of  the  sale  of  the  decedent's  share  of  the  real 
^^te  will  be  personal  property,  and  w^ill  be  disposed  of  as 
^ti  accordingly. 


Edward  Dubois 

V, 

Lawrence  B.  Fagan  and  others. 

^  Xliortgage  was  given  in  1873,  on'lands  described  as  follows :  **Com- 
l^^lng  at  a  point  formed  by  the  intersection  of  the  easterly  line  or 
^  ^fSammit  avenue  and  the  northerly  line  of  Charles  street,  and 
***iiig  thence,  Ac,    ♦     ♦     ♦    and  which  said  lots  are  more  fully 
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known  and  distinguiflhed  upon  a  map  entitled  Map  of  JohrjaonYill 
♦  ♦  ♦  dated  April  let,  1864,  ♦  *  *  by  the  Nos.  70,  71,  72,  73  an 
74/'  After  foreclosure  of  the  mortgage  and  sale,  the  mortgagor  fence 
in  a  strip  twelve  feet  wide,  extending  along  the  whole  front  of  tl 
property  on  Summit  avenue,  claiming  that  the  description  of  the  mor 
gage  refers  to  the  map,  whereas,  in  1867,  after  the  map  was  mad 
twelve  feet  on  the  east  side  of  Summit  avenue  was  vacated,  and  tk 
only  the  land  within  the  lines  of  the  lots  on  the  map,  excluding  tl 
strip  of  twelve  feet,  passed  under  the  mortgage. — Held^  that  the  moi 
gage  having  been  given  after  the  vacation  of  the  strip  on  the  east  sic 
of  the  street,  the  description  must  be  applied  to  Summit  avenue  as 
existed  when  the  mortgage  was  given,  and  included  the  strip. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proof 
Mr.  J.  C.  BessoTiy  for  complainant. 
Mr.  G.  Van  Horriy  for  defendant. 

The  Chancellor. 

By  a  mortgage  made  July  let,  1873,  and  registered  nin 
days  afterwards,  the  defendant,  Lawrence  B.  Fagan,  mor 
gaged  to  Henry  Quartly,  to  secure  the  payment  of  f8,50 
and  interest,  certain  lots  of  land  in  Jersey  City,  describe 
as  follows:  "Commencing  at  a  point  formed  by  the  inte 
section  of  the  easteriy  line  or  side  of  Summit  avenue  an 
the  northerly  line  of  Charles  street,  and  running  thenc< 
easterly,  along  the  northerly  line  of  Charles  street,  100  feet 
thence,  northerly  and  parallel  with  Summit  avenue,  12 
feet ;  thence,  westerly  and  parallel  with  Charles  street,  10 
feet;  thence,  southerly  and  along  the  easterly  line  of  Sun 
mit  avenue,  120  feet,  to  the  point  or  place  of  beginning 
and  which  said  lots  are  more  fully  known  and  distinguishe 
upon  a  map  entitled  Map  of  Johnsonville,  made,  surveye 
and  laid  out  into  lots  by  Beven  &  Slator,  surveyors  an 
civil  engineers,  dated  April  1st,  1854,  and  filed  in  the  offic 
of  the  clerk  of  Hudson  county,  by  the  numbers  seventy  (70 
seventy-one  (71),  seventy-two  (72),  seventy-three  (78)  an 
aeventy-four  (74)." 
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The  mortgage  was,  in  August,  1873,  assigned  to  the  com- 
p/ainant,  and  it  was  afterwards  foreclosed  in  this  court  and 
the  property  sold,  October  Slst,  1878,  under  the  foreclosure, 
to  the  connplainant.     After  the  delivery  of  the  sherift''s  deed, 
i'ag-an,  the  mortgagor,  fenced  in  a  strip  twelve  feet  wide 
ttloijg  the  whole  front  of  the  property  on  Summit  avenue, 
thus  cutting  away  part  of  the  piazza  of  the  dwelling-house. 
The  bill  is  filed  for  an  injunction  to  restrain  Fagan  and 
^^illiam  Flattery,  to  whom  Fagan  professes  to  have  con- 
veyed the  strip  by  deed  of  July,  1876  (in  consideration,  as 
be  alleges,  of  various  sums  of  money  not  specified,  lent  by 
p  lattery  to  him  at  various  times  between  April  17th,  1872, 
and    February  Ist,  1876,  and  to  secure  or  repay  which  he 
^5*y8  the  conveyance  was  made),  from  destroying  or  injuring 
^be    eomplainant's  buildings,  gates,  fences,  trees  or  shrub- 
p'^y*  being  or  growing  on  the  strip,  and  from  prosecuting 
*ini     f^^  recover  possession  of  the  strip,  or  for  damages  for 
o-liogQ^  trespass  thereon,  and  from  disturbing  him  in  the 
4^iet  and  peaceable  possession  thereof. 

Tli^  case  presents  no  difficulty.      The   claim  which  the 

^tendantfl  set  up  to  the  strip,  is  based  upon  the  fact  that 

^^^  description  in  the  mortgage  makes  reference  to  the  map 

^ohnsonville,  therein  mentioned,  whereas,  in  1867,  after 

^^^  map  was  made,  twelve  feet  in  width  on  the  east  side  of 

^*^^ttnijt  avenue,  as  it  then  was,  in  front  of  the  property,  was 

^^^uted,  and  the  defendants  insist  that  only  the  land  con- 

*^*ed  within  the  lines  of  the  lot  on  the  map,  excluding  the 

^*^p,  passed  under  the  mortgage.     But  the  mortgage  was 

^^^"^n  after  the  vacation  of  the  part  of  the  street  in  question, 

^^  the  mortgaged  premises  are  described  therein  as  being 

^  Summit  avenue ;  by  which  is  to  be  understood  Summit 

^tiue  as  it  was  at  the  date  of  the  mortgage.     By  the  mort- 

^^^^,  Fagan  declared,  in  effect,  that  he  mortgaged  the  five 

'^^B  of  land  laid  down  on  the  map,  therein  referred  to  as 

^^.  70,  71,  72,  78  and  74,  and  that  they  were  bounded  by 

^^'Jainit  avenue  aa  it  then  was.    Not  only  is  he  estopped  by 

^^  deecripUon  from  the  claim  which  he  and  Flattery  now 
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make,  but  by  the  true  construction  of  the  mortgage  de^</^ 
the  premises  were  bounded  by  Summit  avenue  as  it  was  mt 
the  date  of  the  deed.     Glover  v.  Shields^  S£  Barb,  374^  b     a 
case  precisely  in  point. 

The  injunction  will  be  made  perpetual. 


Edward  Hinklb 

V. 

John  L.  Jones,  administrator,  &c. 

An  injunction  cannot  be  maintained  by  a  remainderman  against  tli0 
administrator  of  a  tenant  for  life,  to  prevent  bis  distributing  the  esUt<0f 
unless  be  can  prove  that  the  executor  of  the  testator  K}ald  over  th0 
fund  which  he  claims,  to  the  life  tenant. 


Bill  for  relief.     Motion  to  dissolve  injunction  on  bill  aad 
answer. 

Mr,  J.  M.  Robeson^  Mr.  J.  G.  Shipinan  and  Mr.  0.  H* 
Shipmany  for  the  motion. 

Mr,  J.  N.  VoorheeSy  contra. 

The  Chancellor. 

The  bill  is  filed  by  one  of  the  persons  entitled  in  remainder 
to  the  residuary  personal  estate  of  Rebecca  Kean,  deceased^ 
which,  by  her  will,  was  bequeathed  to  her  daughter  Eli* 
for  life,  with  provision  that,  at  her  decease,  if  she  shouli 
leave  lawful  issue,  or  the  legal  representatives  of  such  issoef 
living,  such  issue  or  representatives  should  be  entitled  to 
one-third  thereof,  and  the  rest  (or  in  case  she  should  di^ 
without  leaving  lawful  issue  or  representatives  thereof,  tb^ 
whole)  of  the  residue  should  go  to  and  be  distributed  toth^ 
persons  to  whom,  by  the  will,  the  proceeds  of  the  sale  of  th^ 
farm  of  the  testatrix  \yere  to  go,  viz.,  one-third  to  the  chil' 


i 
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dren  of  her  deceased  brother  Peter  Marshall,  one-third  to 
the  children  of  her  deceased  sister  Mary  Long,  and  the 
other  third  to  the  children  of  her  deceased  sister  Ann 
Hinkle.  The  complainant  appears,  by  the  bill,  to  be  one 
of  the  children  of  a  deceased  son  of  Ann  Hinkle. 

The  testatrix,  by  the  will,  requests  that,  in  taking  care  of 
the    residue  of  the  personal  estate,  aod  investing  it,  her 
daughter  ask  the  advice  and  assistance  of  the  executor, 
^'hich  she  thereby  requests  him  to  render.     The  testatrix 
died   in  1852,  and  her  estate  went  into  the  hands  of  her 
executor.     Her  daughter  died  on  or  about  December  31st, 
1876,  leaving  a  will.     She  was  never  married.     The  execu- 
tor of  the  mother  was  also  the  executor  of  the  daughter. 
-tie  praved  both  wills.     He  was  removed  from  his  execu- 
torship of  the  estate  of  the  daughter,  and  in  February,  1877, 
the  defendant,  John  L.  Jones,  was  appointed  administrator 
^^t:h    the  will  annexed.     The  executor  has  left  this  state. 
*^^  has  never  accounted,  as  far  as  appears,  for  the  estate  of 
^^  another  in  his  hands.     The  estate  of  the  daughter  had 
^'^n  settled,  and  was  about  to  be  distributed  when  the  bill 
'^   filed.     After  it  was  filed,  an  injunction  was  granted, 
^^ying  the  distribution.     The  administrator  has  answered, 
'^^   8o  have  others  of  the  defendants,  and  motion  is  now 
^^e  to  dissolve  the  injunction. 
^he  bill  alleges  that  the  residue  of  the  mother's  personal 
*^^te  came  to  the  hands  of  the  daughter,  and  the  complain- 
?^^  Seeks  to  reach  it  by  means  of  this  suit.     But  while  it 
-J  ^ges  that  the  remainder   went   into  the   hands   of  the 
v^^^ghter,  the  fact  is  in  no  way  verified.      On  the  other 
^itd,  it  is  explicitly  denied  by  the  answers,  which  state  that 
^^  tiever  had  possession  of  it,  nor  of  any  part  of  it.     To 
^^^in  the  injunction,  it  is  necessary  to  establish  the  fact, 
^'^^'ita  fade  at  least,  that  the  daughter  received  the  residue, 
*^t:  foj.  aught  that  appears,  the  executor  never  paid  it  to  her. 
The  injunction  will  be  dissolved,  with  costs. 
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John  C.  "Westervelt 

V. 

Charles  F.  Wyckoff  and  otherB. 

An  unrecorded  mortgage  was  excepted,  by  express  words,  in  asa*^ 
sequent  conveyance  of  the  lands  by  the  mortgagor,  and  that  dec^ 
recorded.    Afterwards  the  mortgage  was  recorded. — Held,  that  8ac= 
exception  was  constructive  notice  to  judgment  creditors  of  the  granted 
whose  judgments  were  recovered  before  the  mortgage  was  recorded. 


Bill  to  foreclose.  On  final  hearing  on  pleadings  anc 
proofs. 

Messrs.  Dayton  ^  Taylor^  for  complainant. 

Messrs,  Bobbins  ^  Hartshome^  for  the  executors  of  Peter 
P.  Van  Pelt 

The  Chancellor. 

The  mortgaged  premises  are  in  Monmouth  county,  and, 
on  the  24th  of  April,  1873,  were  the  property  of  John  V.  P. 
Schenck.  On  that  date  he  gave  a  mortgage  upon  them  tc 
Hendrick  P.  Van  Pelt  and  others,  which  is  now  held  by  the 
executors  of  Peter  P.  Van  Pelt,  deceased.  He  conveyed 
the  property  to  Charles  F.  Wyckoft',  December  2d,  1876 
The  deed  was  recorded  February  27lh,  1877.  Wyckofl 
mortgaged  the  property  to  the  complainant,  February  24th 
1877.  In  the  covenants  of  the  deed  to  Wyckoff*,  a  miirtgagi 
for  $800  and  the  interest  thereon,  given  to  Peter  P.  Vai 
Pelt  and  his  brothers  (being  the  before-mentioned  mortgage 
given  to  Ilendrick  P.  Van  Pelt  and  others),  and  dated  Apri 
24th,  1873,  was  excepted.  It  is  admitted  that  the  complain 
ant  had  actual  notice  of  that  mortgage  when  he  took  his 
The  Van  Pelt  mortgage  was  not  recorded  until  Novembe: 
13th,  1877. 

The  question  presented  for  decision  is,  whether  the  judg 
ment  creditors  of  Wyckoff',  whose  judgments  were  recovere( 
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prior  to  the  recording  of  the  Van  Pelt  mortgage,  arc  charge- 
able Avith  constructive  notice  of  that  mortgage  from  the 
exception  before  mentioned  in  the  deed  from  Schenck  to 
^^yckoft".  That  exception  wouhl  be  notice  to  a  bona  fide 
grantee  from  Wyckoft'  for  value,  for  the  deed  under  which 
h©  Would  claim  his  title  contains  notice  of  the  existence  of 
the  mortgage.  A  recital  in  a  conveyance  of  the  existence 
^^  ^  prior,  unrecorded  deed  or  mortgage  is  notice  to  all  sub- 
®^<lueDt  parties  in  the  line  of  the  title.  Waders  Law  of 
Notice  §§  SOS,  309;  Jones  an  Mart.  §  596.  The  judgment 
yreditors  of  Wyckoff  are  chargeable  with  constructive  notice 
^"^  like  manner.     Lewis  v.  HaU,  3  Hal  Ch.  107. 


Paul  Van  Arsdalbn 

V. 

Nina  V.  R.  Vail. 


On  the  foreclosure  of  a  second  mortgage,  the  premises  were  ordered 

^^  sold  to  satisfy,  in  the  first  place,  the  first  mortgage,  and,  sec- 

^^ly,  the  second  mortgage.    Owing  to  a  misunderstanding  of  the 

^^^itors  of  the  parties,  the  premises,  worth  $2,500,  were  bought  by  the 

'^^  tuortgagee  for  $25. — Htld^  that  the  sale  should  be  set  aside  on  the 

^^^nd  of  surprise  and  inadequacy  of  price,  the  surprise  consisting  in 

.  ^  Xtkiaunderstanding  on  the  part  of  the  second  mortgagee,  who  was 

^^^  Obligor  in  the  bond  secured  Jby  the  first  mortgage,  that  the  bid 

for  the  property,  subject  to  the  first  mortgage. 


-^ill  for  relief.     On  final  hearing  on  pleadings  and  proo&. 
-if  r.  S.  D.  Orimstead,  for  complainant. 
-if r.  Henry  Westonj  for  defendant. 

"^^B  Chancblloiu 

^^  a  decree  of  foreclosure  in  this  court,  sale  of  certain 
^*tg»ged  premises  in  New  Brunswick  was  ordered  to  be 
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maile  by  the  flheriff  of  Middlesex,  to  pay,  first,  to  tti 
dftVmlant,  Mrs.  Vail,  the  holder  of  the  tirst  mortgagi. 
31.371.50,  with  iiitercBt,  and  then  to  the  complaiaant.  Mi 
Van  Arsdnleii,  «8,297.75,  with  interest,  besides  his  costs  o: 
suit.  Mrs.  Vail'fl  mortgage  was  made  by  Mr.  Van  Ars 
daluii  when  he  was  the  owner  of  the  premises,  and  it  wa: 
uiveu  to  secure  liie  iond  to  her.  Subse(|ucntly  to  givinj 
that  mortgage,  he  sold  tlie  property  to  James  Mnstersori 
and  so  obtained  his  mortgage,  which  was  taken  for  pur 
olia^ii'-money.  At  the  sherift's  sale  under  the  above-men 
tioned  deeree,  the  property  was  bought  by  Mrs.  Vail  fo 
$i5,  and  she  subsequently  brought  cuit  against  Mr.  Vai 
Arsdalen  on  his  bond  fur  the  balance  of  the  bond  debt 
The  bill  was  filed  to  restrain  her  from  prosecuting  that  suit 
At  the  sheritr's  sale  a  bid  of  ?500  was  made  in  behalf  ol 
Mr.  Van  Arschilen  by  Mr.  Griniriteud,  who  was  acting  a 
bis  attorney,  but  it  was  withdrawn,  and  the  prof^rty  wa 
I'lwn  struck  ofi'  to  Mrs.  Vuil  on  a  bid  of  525. 

Aivonling  to  the  testimony  of  Mr.  Marryott  (who  wa 
i.rcsi'n'  i't  '1"^'  ^^^*^  "'  *^"-'  interest  of  j\[r.  Van  Arsdalcn)  am 
Mr.  (.irimstead,  Mr.  Adrain  (Mrs.  Vail's  solicitor),  when  tha 
Ind  WHS  made,  ar-ked  Mr.  tirimstead  wlicther  he  undcrstooi 
iha'  'be  jiroperty  was  being  sold  siilijeet  to  Mrs.  Vail' 
iriortgiigc ;  to  which  Mr.  Grimstead  replied,  that  he  di< 
not.  M""-  Adrain  then  said  that  it  was,  and  thereupon  Mr 
y rinii'ltad  t=iiid  lie  would  withdraw  the  bid,  and  wiihdn-w  i 
in,vi>rdirij:ly.  Therenpon  Mr.  Adrain  bid  J25  for  the  prop 
ertv  fi'r  Mrs.  Vail,  and  it  was  struck  oti'  to  lier  on  that  hid 

ilr.  llohunib,  the  deputy  sheritf,  who  also  was  present  ii 
^e  sale,  testifies  that  "  Mr.  Grini^ti-ad  made  a  bid,  and  Mr 

■;i  made  some  remarks  that  the  bi<i  was  over  and  abovi 
mortgage,  and  Mr.  Grimslead  said  lliat  he  did  n<.>- 
Nand  it  that  way,  and  tlien  lie  wirhdn-w  Ids  hid." 
nyler  Van  Itensselaer,  who  was  at  tlie  sale  in  tli 
It  of  Mrs.  Vail,  testifies  that  when  the  bid  of  $50 
|«dt),  Mr.  Adrain  asked  if  he  whs  to  understand  thr 
l^eing  over  and  above  Mrs.  Vail's  mortgage,  and  <>- 
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■"'^*"-  Grimstead's  replying  in  the  negative,  Mr.  Admin  said 

**'«>t  the  property  must  be  sold  to  bring   Mrs.  Vail   her 

^ooney,  and  the  bid  waa  then  withdrawn. 

^Ir.  Adrain  says  that  when  Mr.  Qrimst^ad  made  the  bid 

"*"  ^SOO,  he  (Mr.  Adrain)  may  liave  turned  and  asked  hira, 
**■  Is  that  bid  over  our  mortgage?"     And  he  adda  that  he 

*"  i  mks  Mr.  Grimstcad  said  "No."  He  says  that  he  (Mr. 
■^*i  rain)  then  said  to  the  sherift'that  that  was  the  second  bid 
"^*^<3e  by  the  same  party  (refurring  to  a  former  sale  of  the 
I**"opcrty  at  which  the  property  had  been  struck  oft'  to  Mr. 
^~»-»i  Arsdalen  at  $1,800,  but  which  purchase  Mr.  Van 
-^•"adalen  was  unable  to  complete);  that  there  had  been  a 
S^^»i  deal  of  dcluy  and  expense  incurred  by  reason  of  the 
™-«=t  that  the  former  bid  had  not  been  carried  out;  that  that 
^'^■s  the  second  sale  of  the  property,  and  if  the  property  was 
**^1<J  that  day,  those  who  represented  Mrs.  Vail  wanted  it 
*^*^tiinctly  understood  that  they  were  to  receive  the  money 

**  *~  her  mortgage.  He  denies  that  lie  siiid  the  property  was 
®*-*^  «3  snbject  to  Mrs.  Vail's  mortgage,  but  says  what  he  did 
^^'-.^  was  that  they  wanted  their  mortgage  paid.  He  also 
"^^-''lifes  that  he  asked  Mr.  Grimsteud  whether  the  latter 
^  '  ■  <Jeratood  that  the  pmperty  was  sold  subject  to  Mrs.  Vail's 
***'^rtgage.  He  further  testities  that  Mr.  Marryott,  Mr. 
J^  *"i.nistead  and  Mr.  Van  Arsdalen  had  all  seen  him  at  dit- 

^^  ■"«;nt  times  before  the  sale,  and  requi-ntvd  that  the  property 
-  *^<:»uld  be  sold  subject  to  Mrs.  Vail'a  mortgage,  and  that  he 

***-0,at  all  times,  refused  to  grunt  the  request,  and  distinctly 

^^»«i  them  that  if  the  property  was  sold,  it  would  be  sold  to 
*'**'^""  that  mortgage,  and  not  euhjcct  to  it. 

"Xlie  property  was  worth  at  leant  ?2,500.     It  rented  for 
*SS4  u  year,  in  1877,  when  Mr.  Van  Arsdalen  owned  it.     It 
Bvideut  that  there  was  a  misunderstanding  at  the  sak-. 


3VI, 


Qrimstead   and  Mr.    Marryott   both   appear  to   have 


^*  ■aderstood  that  the  bidding  on  the  property  was  over  nnd 
^*>Ofe  the  amount  due  on  Mrs.  Vail's  mortgage,  and   the 


mortgage, 
eputy  Bberiff  appears  to  have  so  understood  it,  also.     He 
***d  not  conduct  the  aale,  however,  bat  the  sheriff"  himself 


«1. 
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did  it.  There  was  no  ground  for  misapprehension 
effect  of  the  bid,  in  the  absence  of  any  statements 
ence  to  it,  for,  under  the  decree,  the  property  waj 
to  be  sold  to  pay  Mrs.  VaiPs  mortgage,  and  it  wc 
been  sold  clear  of  her  mortgage.  Gihon  v.  BeUei 
Lead  Co.,  3  Hal  Ch.  631. 

The  fact  that  the  property  was  sold  for  the  trifl 
of  $25  (one  hundredth  part  of  its  value),  is  cogent 
of  the  misunderstanding,  and  is,  of  itself,  ground  fc 
aside  the  sale,  under  the  circumstances.  Mr.  Adr 
iu  his  testimony,  that  Mrs.  Vail  is,  and  always  1; 
willing  to  convey  the  property  to  Mr.  Van  Ar8( 
receiving  from  him  the  amount  of  her  debt,  with 
of  this  suit.  Mr.  Van  Arsdalen  is,  under  the  circui 
entitled  to  relief  on  the  ground  of  surprise.  On  U 
he  pay  Mrs.  Vail  her  costs  of  this  suit  and  of  th 
law,  the  sale  will  be  set  aside,  but  the  injunction 
the  suit  at  law  will  be  dissolved. 


Pamelia  C.  Uedoes 

V. 

John  D.  Norris. 


1.  The  statute  of  limitations  is  not  a  bar  to  a  suit  in  equ 
recovery  of  a  legacy  payable  out  of  the  personal  estate  only. 

2.  A  testator  directed  the  remainder  of  his  real  estate 
verted  into  cash  and  divided  among  his  **  heirs/'  as  follows : 
est  on  one-third  to  be  paid  to  two  persons  for  life,  and  the  p 
their  children  ;  one-third  to  the  complainant,  and  the  remai 
to  the  executor  for  his  services  in  settling  the  estate.  Tl 
proved  January  23d,  1852;  the  executor  settled  his  accoi 
orphans  court,  January  11th,  1859,  and  a  decree  of  distril 
made  thereon:  part  of  complainant^s  share  was  paid  to  1 
executor,  but  when  does  not  appear. — Held^  that  the  statu 
bar  to  her  bill,  filed  January  10th,  1879,  to  recover  the  rei 
her  bequest. 
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ill  for  legacy.     General  demurrer. 
3/r.  W.  J.  MaffiCy  for  demurrant. 
JUr.  E.  S.  AtwateVj  for  complainant. 

The  Chancellor. 

The  bill  (which  was  filed  January  10th,  1879)  is  filed  to 
recover  part  of  a  residuary  bequest  given  to  the  complainant 
by  the  will  of  Noah  Clark,  deceased,  of  which  the  defendant 
wras  the  executor.  The  will  was  proved  January  23d,  1852. 
The  defendant  settled  his  account  in  the  orphans  court, 
January  11th,  1869,  and  by  it  there  appeared  to  be  in  his 
bands  the  sum  of  $7,729.25,  as  the  residuum  of  the  estate. 
Thereupon  a  decree  of  distribution  was  made.  The  one- 
third  ($2,576. 23J)  of  the  residuum,  as  shown  by  the  account, 
was  accepted  by  the  complainant  as  the  true  amount  of  her 
share.  Some  part  of  it  has  been  paid  by  the  defendant  to 
lier,  but  when  it  was  paid  does  not  appear. 
The  question  presented  on  the  demurrer  is,  whether  the 

Btatute  of  limitations  is  a  bar  to  a  suit  in  equity  for  the 

recovery  of  a  legacy  payable  out  of  the  personal  estate  only. 

It  appears  to  me  that,  in  the  light  of  the  adjudications  on 
this  subject,  the  question  is  hardly  an  open  one  in  this  state. 

KoTB. — At  common  law,  a  suit  would  not  lie  to  recover  legacies, 

'[hether  pecuniary  or  specific,  unless   the   executor  had   oJisenteii  to 

^^ni  (2  Boper  on  Leg,  1708;  1  Story's  Eq.  Jur.  i  591;  Adams  Eq,  250; 

Ijouw  ?.  Hughes^  9  Port,  555 ;  Farwell  v.  Jacobs,  ^  Mass,  6S5 ;  Dewitt  v. 

^hoonmal-er,  2  Johns,  2^3;  S  Wms.  on  Exrs  2046  ;  Parish  v.  Wilson,  Peake 

*^i  Bishop  V.  Curtis,  17  Jur,  28;  Ducassc  v.  Rkchaud,  Anth,  N.  P,  193, 

*^/  Chester  v.  Greer,  5  Humph,  26;  see  Woodward  v.  Woodward,  4,  Hal, 

^^S;  HrnUy  V.  Welch,  11  ^fod.  91  g  15) ;  or  expressly  promised  to  pay 

them  {S  Wms,  on  Ex'rs  2046-2043;  Gause  v.  Hughes,  9  Port.  561;  Wind 

^.JehfU,  1  P,  Wms,  575;  Gridley  v.  Gridley,  S3  Barb.  250;  Goodwin  v. 

(Aaffet,  4  Conn.  163),     Nor  does  an  action  lie  for  a  distributive  share 

Wore  a  decree  of  distribution  (Jones  v.  Tanner,  7  B,  (k  C.  642;  Wiers 

r.  Lum,  2  South,  823;  Ordinary  v.  Smith,  3  Gr,92',  Wade  v.  Potter,  2  Gr, 

f7S),    Aliter,  in  equity  (Frey  v.  Demarest,  1  C,  E,  Gr,  236;  Dorsheimer  v. 

JMack,  8  C,  E,  Gr,  46), 

IToruierly  the  ecclesiastical  courts  alone  had  jurisdiction   for  the 

recovery  of  personal  legacies  (1  Story's  Eq,  Jur,  i  690;  2  lioper  on 

I^.  1791;   Capel  v.  Robarts,  3  Hagg,  156,  note  (a);  Waldcrn  v'Ward, 

Sid.  46,  3  Salk.  223;  Lobach's  Case,  6  Watts  175;  4  Bums  Ec.  Law  303; 

13 
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Since  March  11th,  1774,  there  has  been  upon  our  statu 
books  an  act  providing  for  the  recover}'  of  legacies  by  actic 
at  law,  but,  notwithstanding  that  fact,  the  statute  of  limit 
tions  has  in  no  case  been  held  to  be  a  bar  to  a  suit  in  th 
court  for  the  recovery  of  a  legacy.  On  the  other  hand,  i 
application  has  been  uniformly  denied. 

In  King  v.  Ez'rs  of  Beiry,  12  Gr.  Ch.  U  {1834),  Chancell 
Vroom  said  that  a  legacy  was  not  barred  by  the  statute  < 
limitations,  and  he  remarked  with  disfavor  upon  the  de< 
sion  of  Chancellor  Kent  to  the  contrary,  in  Kane  v.  Bloo 
goody  7  Johns.  Ch.  90^  saying  that  it  was  going  farther  thi 
had  been  adventured  before,  and  overturned  a  number  ( 
Chancellor  Kent's  previous  decisions. 

In  Peacock  v.  NewboUPs  JEx'r,  3  Gr.  Ch.  61  [1837),  whe 
a  bill  for  the  recovery  of  a  legacy  was  filed  thirty-one  yea 
after  the  death  of  the  testator,  twenty-four  years  after  ti 
settlement  of  the  estate  and  seventeen  years  after  the  deal 
of  the  executor,  no  protection  under  the  statute  was  claime 
but  the  presumption  of  payment  from  lapse  of  time  wi 
relied  upon  as  a  defence. 

In  Svnth  v.  3Ioore,  3  Gr.  Ch.  ^85  {1845),  affirmed  1  Si 
Ch.  649  {I847),  a  suit  for  a  legacy  was  maintained  apparent 
(from  the  report  of  the  case)  more  than  ten  years  after  tl 
settlement  of  the  estate. 


see  Paschall  v.  Keterich,  2  Dyer  151  h;  Barker  v.  J/ay,  9  B,  ds  C.  4^9;  ai 
when  equity  assumed  jurisdiction  in  such  cases,  it  necefisarily  follow 
the  ecclesiastical  law  (Keilei/  v.  Moncky  S  Ridg.  P.  C.  2J!fS;  1  Story's  1 
Jur.  I  602). 

Another  ground  on  which  equity  exercises  jurisdiction,  as  stated 
the  chancellor,  is  that  of  trust  (1  Story's  Eq.  Jur.  |  59S ;  Lark  ¥.  L 
stead,  2  Md,  Ch.  162;  Mahar  v.  O'Hara.  9  III.  424 ;  Hill  v.  Rockingfu 
Bank,  J^,  N,  H.  567 ;  Foseue  v.  Foseue,  2  Dei\  «t  fiat.  Eq.  65;  Taliqfc 
V.  Thornton,  6  Call  21;  Bugbee  v.  Sargent,  23  Me.  269;  Srgrave  v.  Kurwt 
Beat.  163). 

As  to  equity  exercising  ecclesiasticnl  jurisdiction  in  the  Unit 
States,  see  McClurg  v.  Terry,  6  C.  K.  Gr.  228;  Anon.,  9  C.  E.  Gr.  2 
Godwin  V.  Lunan,  Jeff,  [y^a.)  96 ;  Le  Barron  v.  Le  Barron,  35  Vi.  36 
Crump  V.  Morgan,  3  Ired.  Eq.  91 ;  Redmond  v.  Collins,  4  -O^-  i^O,  44 
Wightman  v.  Wtghtman,  4  Johns,  Ch.  343 ;  Jeans  v.  Jeans,  2  Harring.  3 
Bauman  v.  Bauman,  18  Ark.  320 ;  Beekman  St.  Case,  4  Brad/.  503 ;  Tow 
V.  Ransom,  31  Barb.  49;  Perry  v.  Pern/,  2  Paige  501 ;  Matdstm  v.  Matti» 
1  /Strobh.  Eq.  387;  BwrtU  Y.  Burtis,Hopk.  657;  Olin  v.  Hunger/ord, 
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Xn  Hoyes  v.  Whiiatt,  ?  Beas.  3il  {1861),  Chancellor  Green 
re'ftsr-red  to  tlie  presumption  of  payment  of  a  legacy  from 
lu[>8e  of  time  aa  a  defence,  but  no  reference  was  made  to 
liniitation  under  the  statut«.  That  suit,  indeed,  appears  to 
hiX've  been  brought  to  recover  a  legacy  cbarge<l  on  land,  and 
wliere  the  applicability  of  the  statute  is  maintained,  a  dia- 
tiri«j-t  ion  ia  made  between  the  case  of  a  legacy  charged  on 
land  and  one  payable  out  of  personal  estate  only.  The 
atatriite  ie  no  bar  to  a  claim  for  a  legacy  charged  on  land. 
fcT-r-j/  on  Ihists  §  576. 

It  is  difficult  to  suggest  an  application  of  the  statute  more 
repugnant  to  conscience  than  that  which  would  make  it 
Bv-ai  1  able  to  an  executor  or  administrator  to  rob  the  legatees 
of  tlae  estate  merely  because  of  their  delay  tor  six  years  in 
P*'oeecuting  him.  It  is  laid  down  as  a  rule,  that  those  trusts 
^l^iot  are  the  mere  creatures  of  a  court  of  equity,  and  not 
*'itViiii  the  cognizance  of  a  court  of  law,  are  not  within  the 
et*itt»te  of  limitations.  But  it  ie  held  in  New  York  {Kitne 
'-  -Glootlgontl,  before  referred  to;  .%V{cr  v.  J))'  Mi:i/ir, ;?  J^n'ffe 
"^-^i  and  other  cases),  that  inasmuch  as  an  action  at  law  lies 
"y  statute  to  recover  a  legacy,  a  Buit  in  equity  for  a  legacy 
not  criiarged  on  land,  may  be  barred  by  the  statute  of  limitu- 
*^OiiQ_  -piig  reasoning  on  which  those  cases  rest  is  not  satis- 
'*<;torv  tomv  mind. 


'^.o  s^0.  yorth  t.  A'orth,  1  Bari.  Ck.  S4I ;  Iliad  v.  Head,  S  Kd'i  191; 
^'^»x(  V.  Almnjvi,i  Band.  666;  Xryw  v,  Xoffres,  7  Tf.r.r,^:   lUi-kiiiiot, 

,'  -"«V*iii*in,  3  MurpA.  Sin ;  JMlcr'v.  JMlrr,  i  lAlt.  S.V1 !  Loeh-ul./e  v. 
A^*"^'!!'.  ^  """a  ■*'*;  Glovtr  V.  Glavcr,  10  Ala.  W>l  HAame  v.  Mam'.  I 
j^'-'r'H  CA.  !07!  Gallandv.  GaUatut,  3S  Cal.  STJi ;  i%,p«.a..  v.  t%i/m..».. 
■v5.  -f'td.  306:  SkaHnOf  v.  Shaxnoa,  S  (fra-i  :iil,'n  /M«i«n  v.  iSk-t-flt,  >!7 
",^f*-  &M;  DoyU  V.  Doyle,  SH  3to.  S4.J:  Morlo.,  v.  .lA-r/o-^  ■%!  .M->.  614; 
j'^icy  ■^.  Peltkr,  riamng.tX  ( .IfkA.}  ilt :  A„-h«tz  v.  A«^/-l:.  1  >\  /■:,  f/r. 
V*^  i    YuU  ».  Vule,  g  HlMk.  1^ ;   UeUtHX  *.  Franei'fu^.  I  Mi«d  .KK;  Wil. 

^^*^nei(t(itul«  of  limitation!)  cniitrl  never  hi-  set  u]i  in  ;ni  ^>n•I^>Bi.■^^^ti(;aI 
/  i5*"t,  *niJ  hence  could  not  be  a  derencn  to  a  suit  tlicri'  t.ir  a  Ifiracy 
i**tei«*  T.  Hiffgim,  4  Uagg.  S4X;  Hide  v.  Partrvige, ..'  .Sa'fr.  ^-'j :  TF,ittcr 

•  *>eoii  0/  York,  3  Keb.  SUG,  S9S .-  nee  ( -ha.'.-  v.  Ch,-7,ty,  58  III.  oO'i,  .'-3.2). 
^  ^Q  the  ground  that  the  relation  betweon  Aii  executor  nnd  a  legates 
*»•■  One  of  trust,  the  executor  has  been  rPRtraiiieil  from  iulcrpofini; 


.  .__  ._ luicrpofini; 

]^^  ■tatut«  of  limitation!  w  a  d<>fenne  to  n  xuit  for  a  le)incy.  in  the  fol> 
'^^*^8  OHM!     tFoMan  V.  Saul,  1  (iif.  ISS ;  Higgita  v.  Urauifvrd,  t  Via. 
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The  courts  of  law  in  EnghiiKl,  since  the  case  of  Decks  v. 
St7^i((t,  5  T,  li.  690^  have  renounced  jurisdiction  of  suits  ii"or 
pecuniar}'  legacies,  except,  perhaps,  where  there  is  »w 
express  provision  to  pay  in  consideration  of  assets.  T  be 
claim  to  a  legacy  is  essentially  an  equitable  one.  Klnff  v. 
Bern/,  tJ  Gr.  Ch.  44' 

Equity  had  jurisdiction  over  legacies  before  the  courts  ^^ 
law  assumed  it;  and,  in  1677,  where  the  statute  of  liiiii  ta- 
tions  was  pleaded  in  equity  in  bar  to  a  suit  for  a  legacy  9  ^^ 
was  held  that  the  suit  was  not  barred  thereby,  and  that  no 
suit  for  a  legacy  ever  had  been.  Anov.^  2  Fircm.  :J0  ;  tl^i^''" 
071  Leg,  oO^S, 

The  fact  that,  by  statute,  legacies  are  made  recovera^^*^ 
in  the  courts  of  law,  will  not  deprive  this  court  of  its  ju»*^*' 
diction,  nor  bind  it  b}'  limitations  which  may  trammel  tb<^*^ 
courts.     Frc)/  v.  Dcmarcst,  1  C.  K  Gr.  236. 

The  grounds  of  jurisdiction  in  equity,  to  compel  payuic^  *^ 
of  legacies,  are  said  b}-  Judge  Story  to  be  various,  and     -*-^ 
lays  it  down  as  a  universal  ground  for  the  jurisdiction,  tl^  *^ 
the  executor  is  treated  as  a  trustee  for  the  benefit  of  ti-  ^ 
legatees;  and  therefore,  as  a  matter  of  trust,  legacies 
within   the  cognizance    of  courts   of  equity,  whether   ^ 
executor  has   assented   thereto  or   not.       Story^s  JSq. 
§  60J.     See,  also,  Willants  Eq.  Jar.  498  ;  Wbui  v.  Jekylt 


e 


i 


yard    .  _  ,  -    _ .    _  .^,,--   -  -  -  ^ ,  -  -  — -  ,  — 

nh,  L.  R.  (2  Eq,  Cos.)  i^no  rCadhury's.  Smith,  L,  R,  (9  Eq.ljit^.) 
Knox  V.  Kelly,  6  Irish  J^/.  :J7Li :  Proud  v.  Proud,  82  Beau.  ^4/  /y*V 
IIorniOloH'j  2  You.  «t  Coll.  MJO] ;  Mci  rmc  v.  FUmiitp,  5  Ired,  Eq,  3^8 / 
ston  V.  iSfreet,  2  Pat,  <t*  ILatk  169 }  Perkins  v.  Cartmell,  ^  Harring.  ^ 
McDonald  v.  McDonald,  .V  Virp.  l^-'f ;    ^'l^on  v.  ComwcU^  11  Gratt.  ^ 
Spar  hawk  v.  BuelL  9  Vt,  Jfl ;  Salter  v.  Jilmint,  2  Dev,  &  Bat,  Eq.  218:   ^- 
writjht  V.  ('ariivrij/ht,  4  Ua'/ta.  Ll't ;  Durdon  v.  Gajtkill,2  Yeates  S6S ;  Tf  ^ 
S'jnw,  McGaw,  2  Watts  161  :  Dochler  v.  Suavely,  5  Watts  225 f  Brawn's 
6'  Phila.  197;   Tinnen  v.  Mebunr,  10  Tex,  2^0,'  Strohm's  Appeal^  S$  P 
iV.72  /  Kt'.nt  V.  Dunham,  106  Ma.'fs,  586.  j,    ^ 

CoNTKA,  American  Soc.  v.  Jlebard,  51  Barb,  552,  41  N,  T.  619;  Stf*^-^  j^ 
Remifigton,  Jf£  Barb,  75 :  Yonur/  v.  Cook,  30  Miss,  320 ;  Nolaseo  t.  Lurt^S^'^  ji 
La,  Ann,  100;  DeGroff  v.  Terpenning,  1^  Hun  301;  Roherti  v.  JMeri^^'*  'l 
Miss.  322;  Loder  v.  HaijUld,  4  Hun  36.     See  Saxim  v.    ^    -  ^-^-^   ^ 
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P.    TVms.  575 ;  JBhrrington  v.  Knightly^  Id,  54.^;  DecouoM  v. 

f^^rriHer,  3  Johns.  Ch.  190,  ^16;  Norton  v.  Tiirvill,  ^  P.  Wnh9. 

H^-      In  the  absence  of  a  remed}-  at  la\\\  clearly  the  statute 
woxald  not   apply.      Williams  on   Errs  2028,  2020,  2030 ; 
W^-sner  v.  Barnet,  i   Wash.   C.   C.  631 ;  Arden  v.  Arden,  1 
Johy}s.  Ch.  313  ;  Irbyy.  McOrae,  4  Desaiiss.  4122. 

Said  Chancellor  Kent,  in  Kane  v.  Bloodgood:  "I  assume  it 
to  "t>e  well  settled  in  England,  that  the  statute  does  not  apply 
^^  ^fegacies  and  distributive  shares,  and  that  the  remedy  to 
enforce  payment  must  be  sought  in  chancery.     As  we,  how- 
^^^T",  have  a  legal  remedy  provided  by  action  at  law,  it 
"^c^omes  a  very  serious  question,  whether  this  court,  possess- 
ors'   now  only  a  concurrent  jurisdiction,  is  not  bound,  upon 
^st-i^blished  principles,  to  apply  the  same  limitation  to  the 
?<l^i table  which  is  given  to  the  legal  remedy.     And  if  we 
ass  1:1  me  it  to  be  the  rule  at  law,  that  the  statute  of  limita- 
tiOTig  does  apply  to  actions  at  law  for  legacies  and  distribu- 
tive  shares,  then,  in  that  view,  and  in  that  view  only,  I  have 
<io^:il)t8  as  to  that  part  of  the  decision  in  Decoiiclie  v.  Savatier  " 
— **^ferring  to  his  observation  that  no  time  bars  a  direct  trust 
M  V>^twecn  trustee  and  cestui  que  trust  so  long  as  the  trust 
8ufc>3i9t8.     In  that  case  he  also  said  that  that  rule  applied  to 
an  ^-dministrator,  for  he  was  a  trustee  to  the  party  entitled 
by  law.     It  is  a  rule  that,  if  originally  the  jurisdiction  has 


Desfzuu.  522;  Templeion  v.  Tompkins,  45  Miss.  4^4;  Wallace  v.  Cowell,  S 
Ired.  S2S. 

A.  1  though,  from  lapse  of  time  and  other  circumstances,  legacies  may 

^  pt'esumed  to  have  been  satisfied.     Smallman  v.  Lord  Hamilton,  2  Atk, 

71 ;   Jones  V.  Turberville,  2  Ves.  11 ;  Campbell  v.  Sandford,  8  BUgh  622  ;  Oke- 

wn'«  Appeal,  2  Orant's  Cos.  303;  Anderson  v.  Burwell,  6  Gratt.  4O0  ;  Shsarin 

^«  -Eo/on,  2  Ired.  Eq.  282 ;  Hamhlin  v.  Mehane,  1  Jones  Eq.  18 ;  Summer' 

ntte  T.  HoUiday,  1  WaUs  507 ;  Biddlekoover  v.  Kinard,  1  HilCs  C%  378; 

Sow  T.  Augherty,  4  Strobh.  Eq.  108;  Burkhead  v.  Colson,  2  Dev.  <k  Bat,  Eq. 

Ti',  Glover  v.  Lott,  1  iSlrobh.  Eq.  79;  Foulk  v.  Brown,  2  Watts  209;  Mor- 

nKin  y.  McElraih,  4  Dev.  dt  Bat.  474. 

How  far  length  of  time  may  be  a  bar  between  the  next  of  kin  and 
an  executor  de  son  tort,  who  afterwards  obtains  administration,  see  SeoU 
V,  Knox,  4  Irish  Eq.  397;  also,  Mclntire  v,  Carson,  2  Hawks  544  f  Burnet 
r.  Bryan,  1  Hal.  S77. 
An  administrator  cannot  plead  the  statute  in  a  suit  by  the  next  of 
F       Jcin  for  a  distributive  share.     Lafferty  v.  Turley,  S  Sneed  157  /  Harriet  v. 
/       SiP^m,  IS  Ark.  495 ;  Jones  v.  Jones,  28  Ark,  19;  Amos  v.  Campbell,  9  Flo. 
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proper!}'  attached  in  equity  in  any  case  on  account  of  the 
supposed  defect  of  remedy  at  law,  that  jurisdiction  is  not 
changed  or  obliterated  by  the  courts  of  law  now  entertain- 
ing jurisdiction  in  such  cases  when  they  formerly  rejected 
it.     Story's  I>i.  Jur.  §§  6^  i,  SO. 

And  the  remedy  in  equit}-  continues  in  its  full  vigor  and 
extent,  and,  in  the  absence  of  statutory  provision  expressly 
or  by  necessary  implication  applicable  to  it,  unimpaired  and 
unaftected  by  any  limitations  to  which  the  new  remedy  at 
law,  as  such,  may  be  subject.  Kquity  may  adopt  such 
limitations  if  it  deem  it  expedient,  but  propria  vigore  as 
limitations  in  terms  applicable  to  actions  at  law  alone,  they 
do  not  attach  to  or  reach  the  remedy  in  equity.  That  the 
remedy  at  law  of  tlie  cestui  que  trust  against  his  trustee  is 
barred  by  statute  in  the  case  of  a  subsisting  trust,  is  an. 
additional  reason,  if  any  were  necessary,  for  extending  to 
the  former  the  helping  hand  of  this  court  to  protect  him 
against  so  unconscionable  a  defence.  Equity  will  interpose 
to  prevent  the  bar  of  the  statute,  positive  as  it  is,  whe 
conscience  requires  it.  How  can  it  itself,  in  the  absence  of 
compulsion,  apply  the  statute  where  conscience  forbids?  I 
may  punish  the  legatee  for  his  laches,  if  there  be  reason  ii 
conscience  for  so  doing.     It  will  raise  the  presumption  of 


187 ;  Smith  v.  Caliowa*/^  7  Biqekf,  86  ;  Pennepacker  v.  Pennepacher^  S 
(Pa.)    114  (357);  lAndsayy,  Lindsay,  1  Desauss,  150;  Bushes  v.  SearUs^ 
17  ]S\  C.  62;  Carr  v.  Lowe,  7  Jleisk,  84;  Falls  v.  Torrance^  2  Hawks  4^,^^ 
Bird  V.  Graham,  1  Ircd.  Ay.  190  ;   Glen  v.  Kinbrough,  5  Jones  Eq,  17S. 
tSimpson\i  Case,  1  PhVa,  300 ;  Heald  v.  ITeaUi,  5  Greenl,  387 ;  Payne  v— 
Harris^  3  Strohh,  Er;,  39 :  Bucfiftn  v.  James,  Spear* s  Eq,  375 ;  Harrisim  ?—  '^^ 
Harrison,  39  AU,  489;   Colburu  v.  Holland,  13  Rich.  Eq.  176;  Grahanm^^^ 
V.   Torrance,  1  Ired.  F^.  210;  State  v.  Blaekwell,  20  Mo.  97;  Prewut  v.^ 
Grctlz,  6  Wheat.  481 ;  WiUerson  v.  Dunn,  7  Jones  l25.    I'he  statute  ru; 
after  the  adminislnitor-s  removal.    Jacobos  v.  Pow^  18  Ga.  346. 

There  are  other  cases,  besides  those  in  New  York,  holding  thai 
where  the  remedy  to  recover  a  legacy  is  concurrent,  the  statute  appli 
to  suits  in  equity.    Pratt  v.  Northam,  5  Mason  95 ;  Pharea  v.  Walker^ 
Jowa  106.   See  Dugan  v.  Gittings.  3  Gill  138;  Young  v.  Mackall^  3  M<L  Ch, 
398. 

If  an  executor  pays  a  legacy,  a  suit  by  him  to  recover  the  amouD 
on  the  ground  of^  over-payment  &c.,  may  be  barred  by  the  statute 
Ely  v.  Norton,  1  Hal.  187;  Frost  v.  Frost,  4  Edw.  Ch.  7SS;  Mytn  T 
Skrine,  Harp.  Eq.  179 ;  Shelbume  v.  Pobinson,  8  HI.  597. — Rbp. 
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payment  for  the  protection  of  the  executor  in  a  proper  case; 
l)iit;  on  what  ground  recognizable  in  equity  can  an  executor, 
til  o  "trustee,  with  the  money  of  his  cestui  que  trust,  the  legatee, 
i**  1:1  is  pocket,  appeal  to  equity  to  protect  him  in  his  fraud 
^>y  voluntarily  applying  the  statute  of  limitations  to  the 
l^g'i^ tee's  demands  ? 

Siiys  Mr.  Angell:  "The  plea  of  the  statute  of  limitations 
to  i4  11  ordinary  action  of  a  legacy,  has  never  been  known. 
It  lii^g  long  been  a  settled  principle  that  the  statute  does  not 
ai.>i>l  jr  in  such  a  case;  and  it  has  been  ever  so  understood  in 
J^^^S'^^J^^Jj  both  in  the  common  law  and  ecclesiastical  courts. 
d-i£*iicery  has  refused  to  adopt  the  rule  by  analogy  to  the 
fit^t  ijite,  because  an  executor  stands  in  the  relation  of  a 
tru^stee,  and  whilst  the  trust  subsists,  the  statute  has  not 
hoe  11  permitted  to  run."     Amjell  on  Lim.  {5th  ed.)  87, 

111  this  case,  the  will,  after  certain  legacies  and  devises, 

<liroct8  that  the  remainder  of  the  testator's  obligations,  and 

his    liouse  and  lands,  be  converted,  with  his  movables,  into 

cusli ,  and  divided  among  his  "heirs,"  as  follows  :  One-third 

to  i:>^  invested,  and  the  interest  paid  to  two  persons  named, 

lor   life,  the  principal  and  any  uncollected  interest  to  go  to 

their  children,  if  any  they  should  leave;  one-third  to  go  to 

the   complainant,  and  the  rest  to  the  executor  for  his  services 

1^1  settling  the  estate.     A  trust  was  thus  created  which  this 

<i<JUrt  will  enforce  unimpeded  and  unembarrassed  by  the 

existence  of  the  statute  of  limitations. 

^te  demurrer  will  be  overruled,  with  costs. 


Eliza  M.  Gregobt 

V, 

August  Ingwersen. 


«v       ^^nsideration  of  the  conveyance  of  a  strip  of  land  lying  between 

^  buildings  of  complainant  and  defendant,  the  latter  agreed  to  con* 

^^^^  on  auoh  strip,  stairs  for  the  use  of  both  buildings,  of  a  certain 
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width,  and  with  the  platforms  built  so  as  to  enter  the  several  stories 
of  complainant's  building  on  a  level.  Specific  performance  decreed* 
even  after  the  defendant  had  finished  his  own  building  and  also  'Llie 
stairs,  the  latter  not  conforming  to  the  agreement,  either  in  width  or 
in  the  location  of  the  platforms. 


Bill  for  specific  performance.     On  final  hearing  on  plead- 
ings and  proofs. 


Mr,  J.  P.  Jackson,  for  complainant. 
Mr.  John  Linn^  for  defendant. 


The  Chancellor. 

This  is  a  bill  for  specific  performance  of  a  building  con* 
tract,  made  September  11th,  1875.  The  parties  were,  at 
that  time,  as  they  still  are,  owners  of  adjoining  land  on 
Montgomery  street,  Jersey  City.  On  each  property  there 
was  then  a  building.  The  defendant,  then  intending  t(^ 
replace  the  building  on  his  lot  with  a  better  one,  desired, 
with  a  view^  to  greater  width  for  the  new  building,  to- 
obtain  title  for  a  strip  five  feet  wide,  of  the  complainant^ 
lot,  adjoining  his  lot.  The  complainant's  building  did  not 
stand  on  that  five  feet,  but  there  was  on  it  an  outside  stwr- 
way  of  the  building.  The  defendant  applied  to  the  com- 
plainant to  sell  him  the  five  feet,  and  thereupon  it  wa» 
agreed  between  them  (the  complainant  was  in  Europe,  and 
her  son  acted  as  her  agent  in  the  whole  matter)  that  she 
would  sell  the  five  feet,  wuth  certaiti  party-wall  privileges, 
to  the  defendant,  for  the  consideration  of  J4,200,  and, 
among  other  things,  his  covenant,  securing  to  her  an 
entrance  into  all  the  stories  of  her  building  on  her  lot  by  a 
stairway  on  and  over  the  five-feet  strip. 

By  that  part  of  the  covenant  which  is  material  in  thia 
suit,  the  defendant  agreed  tx)  build  upon  his  lot  and  on  the 
strip  a  building,  according  to  plans  and  designs  made  byfto 
architect  therein  mentioned,  and  then  shown  to  the  com- 
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plaiiiant's  agent,  and  to  construct  for  the  perpetual  joint  use 
of  liis  own  building  and  the  building  of  the  complainant,  an 
entrance-way  eight  feet  in  the  clear,  and  to  furnish  access 
thereby  to  all   the  stories  of  the  complainant's  building, 
above   the  stores  therein ;   the  stairway  to  be  at  least  four 
feet  three  inches  wide  (and  to  be  kept  in  proper  repair  and 
^-'leanliness  by  the  defendant,  and  to  be  kept  open  day  and 
night  for  the  use  of  the  complainant's  building),  and  to  con- 
struct proper  openings  in  the  party  wall,  and  proper  plat- 
forms at  those  openings,  on  a  level  with  the  floors  of  the 
complainant's  building,  and  to  finish  them  in  all  respects 
®^   that  she  might  insert  doors  and  frames  therein  at  the 
platforms;  and  the  defendant  was  to  receive  one  hundred 
dollars  a  year  from  the  owners  of  the  complainant's  build- 
^^S  as  compensation  or  rental  for  such  right  of  way. 

The  complainant  conveyed  the  strip  to  the  defendant, 

**ccording  to  the  provisions  of  the  agreement,  and  the  latter 

Proceeded  to  put  up  his  building.     Instead  of  making  the 

stairway  of  the  width  of  at  least  four  feet  and  three  inches, 

According  to  the  covenants  and  the  specifications  for  the 

"^ilduig,  he  made  it  (he  himself  directing  the  architect  to 

^ake  the  alteration)  but  three  feet  and  nine  or  ten  inches 

^'ide,  and  instead  of  constructing  platforms  on  a  level  with 

the  floors  of  the  complainant's  building  the  openings  were 

^  constructed  that  at  the  third  story  of  the  complainant's 

Duil  ding  there  is  a  descent  of  one  foot  and  four  inches,  and 

the  platform  at  the  fourth  story,  according  to  the  provision 

'^ado  therefor,  will  be  three  feet  and  five  inches  above  the 

0l>viou8ly,  there  is,  both  in  the  stairway  and  in  the  open- 
^^8*>  a  material  departure  from  the  provisions  of  the  cov- 
enant:.    The   defendant,   by   his  answer,  alleges   that   he 
Btnctly  performed  the  covenant;  that  the  stairway  was  con- 
8ir\icted  in  all  respects  in  the  manner  provided  for  by  the 
covetjant,  and  that  he  constructed  all  the  openings  in  the 
P*^^y-wall  and  the   platform   thereat  as  required   by  the 
covenant;  that  by  the  covenant  he  agreed  to   construct 
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the  building  according  to  the  plans  and  designs  of  t 
architect,  and  that  the  plans  and  specifications  were  sho^ 
to  the  complainant's  agent  before  and  at  the  time  of  1 
execution  of  the  contract,  and  that  they  clearlj'  showed  1 
size,  measurements  and  finish  of  the  building,  with  the  sts 
way,  platforms  and  openings  and  other  things  required 
be  done  by  the  defendant  under  the  contract,  and  that  1 
building  and  every  part  thereof  were  constructed  aecordi 
to  the  plans  and  specifications;  and  further,that  tlie  co 
plainant's  agent,  from  time  to  time,  inspected  the  buildi 
during  the  progress  of  the  work,  and  gave  directions  to  t 
architect  and  workmen  as  to  the  manner  in  which 
desired  that  the  things  stipulated  for  in  the  contract  shoi 
be  done,  and  that  they  were  all  done  to  his  satisfaction. 

The  contract  was  made  after  the  plans  and  specificatic 
had  been  drawn  and  adopted.  Though  they  showed 
design  on  the  part  of  the  defendant  to  make  the  platfoi 
at  the  third  floor  of  the  complainant's  building,  at  the  pl« 
where  it  has  been  put,  and  at  the  fourth  floor,  according 
the  provision  now  made  for  a  platform,  yet  it  is  to  be  reme 
bered  that  the  contract  was  made  after  the  plans  and  spe 
fications  were  adopted  by  the  defendant,  and  it  not  or 
does  not  provide  that  the  platforms  are  to  be  placed  at  t 
places  indicated  on  the  plans  or  in  tlie  specifications,  but 
provides  explicitly  that  the  platforms  shall  be  on  the  le^ 
of  the  floors  and  not  at  the  places  designated  on  the  plai 

The  complainant's  agent  testifies  that  when  the  pla 
were  drawn  the  architect  wished  to  make  the  second  stc 
of  the  defendant's  building  higher  than  the  third  (corr 
ponding)  story  of  the  complainant's  building;  that  he 
first  objected,  but  afterwards  consented,  on  condition  tl 
the  difterence  should  not  be  more  than  three  or  four  inch« 
It  was  built  one  foot  and  four  inches  higher.  He  says 
did  not  discover  that  it  had  been  so  built  until  the  buildi; 
was  very  near  completion,  and  he  then,  as  soon  as  he  d 
covered  it,  spoke  to  both  the  defendant  and  the  archite 
about  it,  but  they  gave  him  no  satisfaction — said  "  it  woe 
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noi;  make  any  difference ;"  "  would  be  all  right."     Though 

tie   did  not  complain  with  regard  to  the  stairway  until  about 

eleven  months  after  the  building  was  finished,  it  does  not 

appear  that  Jie  was  before  that  time  aware  that  it  had  not 

been  constructed  of  the  width  stipulated  for  in  the  contract. 

He  testifies  that  though  he  w^as  in  the  defendant's  building 

several  times  while  it  was  in  the  course  of  construction,  he 

^™^acle  no  special  examination  as  to  the  way  in  which  it  was 

oeing  built,  with  reference  to  the  matters  which  were  the 

^^Vyect  of  the  contract,  because  he  thought  the  agreement 

'^^ould  be  fully  carried  out,  and  he  explicitly  states  that  he 

S^yre  no  directions  to  either  the  architect  or  the  workmen 

^^^ith  regard  to  the  stairway,  and  never  authorized  them  to 

b^ild  it  any  narrower  than  four  feet  and  three  inches.     He 

^^clfi  that  when  the  contract  was  drawn  he  was  desirous  of 

saving  the  stairway  wider  than  four  feet  and  three  inches. 

-^  ^   would  have  had  it  five  feet  wide. 

3?he  architect,  who  was  sworn  for  the  defendant,  testifies 

**^^t  it  was  the  defendant  who  authorized  him  to  make  the 

^^^irway  narrower  than  the  contract  required,  and  that  four 

^^t  and  three  inches  was  the  width  shown  on  the  plans. 

"•^^   does  not  deny  that  the  complainant's  agent  complained, 

^^«*ing  the  progress  of  the  building,  and  when  the  openings 

^'"^r-e  being  made  in  the  party-wall  to  lead  to  the  floor  of 

^1^€5  complainant's  building,  that  the  contract  was  not  being 

^^Tied  out.     He  says  that  the  defendant's  building  might 

*^^ve  been  made  to  conform,  during  the  progress  of  the 

'^*ork,  to  the  contract,  with  respect  to  the  openings  and 

Pla-tforms,  at  an  expense  of  about  $100,  and  that  it  can  now 

^^    done  at  an   expense  of  $300   or  $400.      Though   the 

defendant  may,  and  probably  will,  be  put  to  considerable 

expense  in  altering  the  stairways  so  as  to  make  them  con- 

.         form  to  the  requirements  of  the  contract,  that  consideration 

I         ^11  not  avail  to  prevent  the  court  from  compelling  a  per- 

K        fonnance  of  the  contract.     The  complainant  has  no  adequate 

^^      iwmedy  at  law.     The  covenant  was  part  of  the  consideration 

1^1      ^^  conveyance  of  the  strip  to  the  defendant.     Equity  will 
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enforce  building  contracts  under  such  circumstances  as  tl 
case  presents.  Frankhjn  v.  7\tt(on,  3  Madd.  J^Sd ;  Price 
Corj)oratwn  of  Penzance^  If,  Hare  606 ;  Sanderson  v.  Cock 
mouth  ^c.  B,  Co.,  11  Beav.  4^7;  Fry  on  Spec.  Ppf.  21. 

The  defence  is  not  sustained.     There  will  be  a  decree 
the  complainant. 


Charles  S.  Morris  and  others 

V. 

Ella  Hinchman  and  others,  executors. 

A  final  decree  will  not  be  opened  to  let  in  a  defence,  where,  fi 
the  affidavits  submitted,  it  appears  that  the  evidence  to  sustain  si 
defence  would  be  insufficient  to  overcome  that  on  which  the  dec 
was  founded. 


Bill  for  relief.  Motion  to  open  final  decree  and  let  in  i 
defendants,  the  executors  of  Thomas  Hinchman,  deceas 
to  defend. 

Mr,  S.  H.  Grey,  for  the  motion. 

Mr,  A.  C,  Scovel,  contra. 

The  Chancellor. 

This  suit  was  begun  December  3d,  1877.  It  was  brouj 
to  obtain,  for  the  complainant,  the  benefit  of  a  note  8 
mortgage  for  $10,000,  given  by  Joseph  Etheridge,  of  No 
Carolina,  to  Thomas  Hinchman,  of  Camden,  in  his  life-tir 
to  secure  him  against  loss  by  reason  of  his  acceptances, 
Etheridge's  accommodation,  of  drafts  in  favor  of  the  cc 
plainants  and  two  other  persons.  The  complainants'  di 
was  never  paid.  On  the  tiling  of  the  bill,  an  iiyunction  \ 
issued,  restraining  the  defendants,  the  executors  of  Hin< 
man,  from  collecting  or  disposing  of  the  note  and  mortga. 
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SubpcBiia  to  answer,  returnable  December  31st,  1877,  was 
served  on  the  executors,  who  reside  in  Camden.  No  plea, 
auswer  or  demurrer  having  been  filed,  a  decree  pro  confesso, 
witb  an  order  of  reference  to  ascertain  the  amount  due  the 
complainants,  was  made  May  13th,  1878.  The  bill  having 
been  fully  verified  by  several  aflSdavits  annexed  to  it,  no 
further  proof  was  deemed  necessary.  The  master's  report 
wa.s  filed  July  25th,  1878,  and  a  final  decree  was  made  in 
favor  of  the  complainants  on  the  same  day.  On  the  19th 
of  ^agust  following,  an  order  to  show  cause  why  the  final 
deoree  should  not  be  set  aside  and  the  executors  let  in  to 
defend,  was  made,  with  leave  to  the  parties  to  take  affi- 
davits to  be  used  on  the  hearing  of  the  order. 

It  appears,  by  the  affidavits  which  have  been  submitted 
oa  tehalf  of  the  executors,  that  the  fact  that  the  suit  went 
to  A  fiaal  decree  without  any  attempt  at  defence  on  their 
betialf,  was  uo  surprise  to  them.     They  were  aware  of  the 
progress  of  the  suit,  and  of  the  necessity  of  making  a 
defence,  if  any  they  had ;  but  they  were  not  aware  that  they 
could  make  any  resistance  to  the  complainants'  claim,  and 
it  was  not  until  after  the  23d  of  May,  1878,  that  their  solicitor 
ascertained  what  led  him  to  believe  that  they  might  be 
^vantaged  by  a  defence.      If  it  appeared  to  me  that  it 
would  be  likely  to  be  of  any  avail  to  them  to  let  them  in  to 
<i^fend,  I  would  do  so  on  proper  terms,  but  after  a  very  care- 
ful consideration  of  the  affidavits,  I  am  led  to  the  conclusion 
^"At  it  would  be  of  no  advantage  to  permit  them  to  answer, 
^te  witnesses  whose  affidavits  are  produced,  appear  to  be 
^he  only  ones  whom  they  would  be  able  to  bring  to  sub- 
stantiate a  defence.      One   of  them,  Mr.   Davall,  speaks 
almost  entirely  of  conversations  between  himself  and  Hinch- 
**^  alone.     The  only  part  of  his  testimony  which  appears 
^0  be  competent,  is  that  of  a  transaction  of  accounting 
*^tween  Rinchman  and  Eth^ridge,  in  which  notes  to  be 
given  by  the  latter  to  the  former,  as  evidence  of  his  indebt- 
^^88  to  Hinchman,  were  handed  to  Etheridge,  and  on  his 
Objecting  to  them  because  they  were   for  too  great   an 
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amount  in  the  aggregate,  some  of  them,  to  the  amount 
$10,000,  were  destroyed  on  the  suggestion  of  Hinchmtf^s 
ecmcurred  in  by  Etheridge,  that  the  mistake  had  occanr^ 
from  omission  to  credit  Etheridge  with  the  $10,000  raoK" 
gage.  The  other  witness  swears  to  conversatioDS  had  l^. 
him  with  Hinchman  alone,  and  the  transactions  in  a  suit  0 
law  brought  against  the  latter  by  the  complainants  on  b  ^ 
acceptance. 

On  the  other  hand,  Etheridge  swears  explicitly  to 
truth  of  the  allegations  of  the  bill,  and  confirms  the  swoi 
statements  of  Adelsdorf  and  Baxter,  appended  to  the  i^ 
by  way  of  verification.     It  is  quite  conceivable  that  in 
transactions    between    Hinchman    and    Etheridge,   whi 
involved  large  consignments  of  fish  by  the  latter  to 
former,  and  large  outlays   by  Hinchman  for  Etheridg 
account,  on  the  credit  of  the  consignments  made  and  to 
made,  the  $10,000  mortgage  was  treated,  in   an  accoiB. 
between  them,  as  a  security  to  Hinchman  for  the  indebt 
ness  of  Etheridge  to  him,  both  supposing  that  the  acce 
ances  would  be  provided  for  by  the  consignments.     B 
however  that  may  be,  the  testimony  of  Mr.  Davall  on 
head  would  not  countervail  that  of  Adelsdorf,  Baxter  a^s 
Etheridge. 

The  motion  will  be  denied,  but  without  costs.     The  firr 
decree  should  be  amended  so  as  to  provide  for  the  appoiv 
ment  of  a  receiver  to  take  the  note  and  mortgage  into  k 
possession,  and  collect  them  and  hold  the  proceeds,  afV 
satisfying  the  complainants'  claim,  subject  to  the  order 
this  court. 


George  W.  Colfax 

V. 

William  W,  Colfax  and  others. 

A  Bon,  who  was  abo  one  of  the  administrators  of  his  father's 
filed  a  bill  for  the  specific  performance  of  a  contract  to  convey  f 
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^11^  lot  to  him,  alleged  to  have  been  made  by  his  father,  in  considera 
^iox^  of  his  services.  He  made  defendants  to  the  bill  his  brothers  and 
'iBters,  as  his  father's  heirs  at  law,  and,  also,  his  father's  widow,  as  a 
^O'&ciministrator. — Held^ 

( 1 )  That  the  widow,  as  an  administratrix,  represents  the  creditors, 
(inoe  the  lands  in  question  may  be  needed  to  pay  decedent's  debts, 
^>^^  hence  she  is  a  proper  party. 

(2)  That  heirs  at  law  are  within  the  purview  of  the  statute  excluding 
^^rties  as  witnesses  where  the  other  parties  "sue  or  are  sued  in  a 
^presentative  capacity,"  and,  consequently,  even  if  the  administratrix 
^^T'e  not  a  proper  party,  the  complainant  would  not  be  a  competent 
^^viess. 


Bill   for  relief.     Question   certified  by  advisory  master 
olnD  Hopper,  esq. 

JUessrs.  TutUe  ^  Griggs^  for  complainant. 

Jlir,  Albert  Comsiocky  for  defendants. 

Thb  Chancellor. 

The  bill  is  filed  to  enforce  specific  performance  of  a  con- 
tract which  the  complainant  alleges  that  his  father,  William 
'W.  Ck>liax,  deceased,  made  with  him,  by  which,  in  consid- 
eration of  services  rendered  and  to  be  rendered  by  the  com- 
plainant to  his  father,  the  latter  agreed  to  convey  to  him  a 
certain  house  and  lot  in  the  bill  mentioned,  and  to  put  the 
house  in  good  repair.     The  suit  is  brought  against  the  com- 
plainant's brothers  and  sisters,  as  heirs  at  law,  and  the 
widow  of  the  deceased  (who  died  intestate),  as  one  of  the 
*^niini8trators  of  his  estate.     The  complainant  is  the  other 
^niinistrator. 

The  complainant,  to  prove  the  issue  on  his  part,  offers 
himself  as  a  witness,  and  objection  is  made  to  his  compe- 
^^^^yy  on  the  ground  that  the  defendants  are  sued  in  a  rep- 
'^^ntative  capacity.  Thereupon  he  proposes  to  strike  out 
^^  name  of  the  administratrix  as  a  defendant,  and  proceed 
^^  the  cause  against  the  heirs  at  law  alone.  But  should  he 
^^«  Buch  amendment  the  objection  will  not  be  obviated, 
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for  the  heirs  are  to  be  regarded  as  being  sued  in  a  rep 
sentative  capacity.  The  statute  provides  that  no  pai 
shall  be  sworn  in  any  case  when  the  opposite  party 
prohibited  by  any  legal  disability  from  being  sworn  a£ 
witness,  or  either  of  the  parties  sues  or  is  sued  in  a  rep 
sentative  capacity,  except  as  therein  provided.  {Rev,  p.  3 
§  8.)  The  case  presented  is  not  within  the  exception,  a 
it  is  therefore  unnecessary  to  state  the  latter. 

The  proviso  was  intended  to  protect  the  right  of  the 
interested  in  the  estates  of  deceased  persons  against  t 
substantiation  of  claims  by  the  oaths  of  parties  prosecuti 
or  defending  suits  directly  affecting  the  estate.  If  the  cla 
is  by  or  against  the  heir  as  such,  he  sues  or  is  sued  in 
representative  capacity  within  the  meaning  of  the  law.  T 
mischief  is  precisely  the  same  where  the  heir  sues  or  defen 
as  such,  as  where  the  executor  or  administrator  sues  or 
sued.  Where  the  heir  is  sued  for  the  debt  of  his  ancesti 
he  is  obviously  entitled  to  the  benefit  of  the  proviso.  It 
to  be  observed  that  the  language  of  the  act  does  not  cc 
fine  the  benefits  of  the  proviso  to  legal  representatives 
name,  but  gives  it  to  such  as  sue  or  are  sued  "in  a  repi 
sentative  capacity."  From  this  an  intention  may  readily 
deduced  to  extend  the  benefit  to  heirs  suing  or  defending 
the  right  of  their  ancestor.  But,  further,  the  object  of  i 
legislature  in  making  the  proviso,  was  to  guard  agair 
the  injustice  which  would  arise  from  a  want  of  mutuality 
the  exercise  of  the  right  to  testify  in  one's  owfi  beha 
This  would  not  be  done  if  the  benefit  of  the  proviso  we 
withheld  from  heirs  suing  or  defending  in  the  right  of  the 
ancestor. 

In  this  case,  the  bill  alleges,  and  the  claim  to  relief  pr 
ceeds  upon  the  ground,  that  the  consideration  for  the  co 
veyance  sought  was  paid  in  full  to  the  vendor  by  servic 
rendered  to  him.  The  administratrix  is  obviously,  ther 
fore,  not  a  necessary  party  in  reference  to  the  consideratio 
for  none  is  to  be  paid.  The  only  interest  she  can  have 
the  controversy  is  in  behalf  of  creditors  in  view  of  the  fa 
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that  l)y  law  the  land  of  the  deceased  may  be  sold  to  pay  Lis 
debts-  But  she  is  a  proper  party  in  view  of  that  interest 
and  to  be  concluded  by  the  decree.  Pomeroi/  on  Cunli: 
§  4-^-4-'    The  complainant  is  not  a  competent  witness. 


Thomas  E.  Coopke 


Benjamin  C.  BLOODaooD  and  others. 

I-  A.  riparian  owner  conveyed  lands,  including,  by  the  description, 
*''o  t.h»t  ttetvreen  high  and  Iow-wat«r  marks  in  front  of  it,  by  a  deed 
containing  the  ordinary  covenants  of  title,  and  took  a  mortgage  on  the 
pf^naisea  as  part  of  the  consideration.  lie  also  procured,  for  the 
•enefit  of  the  grantee,  in  pursuance  of  an  agreement  made  by  him  with 
**>»  latter,  on  the  giving  of  the  deed,  a  licenae  under  the  Wharf 
Act,  by  Tirtue  of  which  the  grantee  afterwards  erected  a  wharf  on  part 
"'  the  land  under  water.  Suhsequently,  and  without  notice  to  the 
S'^niOr,  the  grantee  obtained  from  the  state  a  riparian  lease  of  the 
P'*«niae».  On  forecloaure, — Held,  tliat  the  grantee  could  not,  under 
'■)*  cirouDUtanceB,  set  up,  as  a  defence  in  equity,  that  the  neceaaity 
'°r  faia  obtuning  such  lease  was  tantamount  to  an  eviction  from  that 
I^'Won  of  the  prembes. 

•^  Query,  Whether  a  riparian  owner,  conveying  premines  including 
'*od  between  high  and  low-water  marks,  will,  in  tbe  absence  of  an 
^Pi'ess  warranty  to  that  effect,  be  held,  by  the  usual  covenanta,  to 
nave  , 


i 


^ni  to  foreeloae.    On  final  hearing  on  pleadings  and 
PW>oft. 


^^o»«,-,Tho  lovereign  taking  possession  of  property  demised  or 
^""Jed,  does  not  oonstitnte  an  eviction  within  the  grantor's  covenant, 
^S^***M  the  government  took  forcible  possession  of  lands  (Za^Aarie  v. 
^*^'>^aLa.An».8tB;HarrumY.Myer,9S  U.S.  Ill;  Gates  v.  Good- 
3V^»  Q-  V-  S.  Out.  1S79,  SI  Alb.  L.  J.  iS8;  Dudley  v.  FollioU,  8  T.  R. 
^^i;  or,  emancipated  slaves  (Rawle  on  Cov,  103,  note;  3  Wail'i  Aetion* 
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Mr.  WUUam  Patterson  and  Mr.  F.  K.  Howdly  for  cok 
plaiDant. 

Mr.  Woodbridge  Strongy  for  Benjamin  C.  Bloodgood. 

The  Chancellor. 

The  mortgagee  conveyed  to  the  mortgagor,  in  fee,  1 
deed  dated  March  Ist,  1878,  with  covenants  for  seizi. 
against  encumbrances,  of  right  to  convey  and  of  geneir 
warranty,  a  lot  of  land  on  Water  street,  in  Perth  Ambo 
extending  from  the  easterly  side  of  that  street  to  low-wat 
mark  in  Arthur  KuU  or  Staten  Island  Sound,  for  the  co 
sideration  of  $4,500,  and  the  latter  gave  the  mortgage 
suit  for  $3,500  of  the  purchase-money.  The  lot  is  fifty  f» 
wide  on  the  line  of  the  street,  and  between  that  line  ac 
high-water  mark  it  is  about  one  hundred  and  thirty-fi'* 
feet  deep.  From  high-water  mark  to  low-water  mark  is- 
distance  of  about  fifty-five  feet.  The  mortgage  being  dt. 
and  unpaid,  the  assignee  of  the  mortgage  files  his  bill  fS 
foreclosure  and  sale  of  the  mortgaged  premises. 

Atler  the  purchase  the  mortgagor  built  a  pier  on  part  c 
the  property.  Subsequently,  being  informed  that  the  sta' 
had  the  title  to  so  much  of  the  land  as  lay  between  high  air 


were  leased  for  purposes  legal  at  the  time,  but  afterwards  declare 
illegal  by  statute  (Mcljaren  v.  Spaldvig,  2  Cat.  510 ;  Harris  v.  Moniee^  i 
M,  dh  W.  260;  Haily  v.  De  Crespigny,  L,  JR.  (4  Q.  B,)  180;  Newfty  ' 
Sharptj  L,  JR.  (8  Ch.  Div.)  S9.  See  Grabenhorst  v.  NicodemuSy  i2  JMd.  tSt 
Brewster  v.  Kitchellj  1  Salk.  198) ;  or  were  indicted  as  a  nuisance  (01 
ham  V.  Kennedy^  S  Humph.  £60) ;  or  taken  by  direct  condemnation  pr 
ceedings  under  the  right  of  eminent  domain  (Foils  v.  Huntley^  8  Went 
SIO ;  Peters  v.  Grubby  21  Pa.  St.  4^5) ;  or  by  a  municipality  appropria 
ing  the  premises,  or  part  of  them,  for  street  or  other  public  improvt 
ments  (New  York  v.  Mabie,  2  Duer  4OI ;  Mills  v.  Bachr,  2^  Wend.  254 
Workman  v.  iT/j/^m,  SO  Pa.  St.  362;  Taylor  v.  Mohan.  19  La.  Ann.  S24 
Parks  V.  Boston'^,  15  Pick.  198;  Patterson  v.  Boston,  18  Pick.  159;  Phyfe 
Eimer,  45  N.  Y.  102;  Brimmer  v.  Boston^  102  Mass.  19;  Frost  v.  Eamu 
4  Whart.  86;  McDunn  v.  Desmoines,  S9  Iowa  286  ;  Langsdale  v.  Nicklau 
S8  Ind.  289;  Moyes  v.  Anderson^  1  Duer  342  ;  Gallup  v.  Albany  B.  72., 
Lans.  471,  65  N.  Y.  1;  Fooie  v.  aficinnati,  11  Ohio  408;  New  York  ' 
Lord,  14  Wend.  285,  18  Wend.  126  ;  Brown  v.  Boyal  Ins.  Co.,  1  EL  S  I 
868;  but  see  Biddte  v.  Hussman,  2S  Mo.  $97;  Kingsland  y.  dark,  £4  M 
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lo^^jv'- water  marks,  he,  as  a  riparian  owner,  obtained  a  lease, 
dated  June  30th,  1877,  from  the  state  therefor,  in  perpetuity, 
at  cm  annual  rent  of  $28.  He  now  sets  up  an  eviction  from 
that  part  of  the  mortgaged  premises  as  a  defence  pro  ianto 
to  the  mortgagia. 

Ttie  defence  is  set  up  by  answer  merely.     There  is  no 
cposs-bill.     The  answer  states  that  the  grantee,  being  in 
possession  of  the  property  under  the  deed,  was  informed 
tlictt    the   state  had   title,  and   he  had  none,  to  the  land 
between  high  and  low-water  marks;  and  that  he,  having 
Batiafied  himself  that  such  was  indeed  the  fact,  took  a  lease 
from  the  state  for  that  part  of  the  property,  and  it  insists 
that  when  he  gave  the  mortgage  the  grantee  had  no  title  to 
that  part  of  the  premises,  and  therefore  could  give  no  valid 
or  binding  mortgage  thereon,  and  it  further  insists  that  he 
^  entitled  to  a  deduction  for  damages  which  he  has  sus- 
tained by  reason  of  the  breach  of  the  covenants  of  the  deed, 
*^d  it  prays  to  be  dismissed  the  court. 

The  grantee,  when  he  bought  the  property,  stipulated 
^ith  the  grantor  that  the  latter  should  obtain  for  him  a 
license  from  the  chosen  freeholders  of  the  county  to  build  a 
^ocfc  on  the  property,  which  the  grantor  did  accordingly. 
^i^^    license  is  dated   May   13th,  1873,  and  licenses  the 


7^/  Ouhbert  v.  A'uAn,  S  Whart,  337  ;  David  v.  Beelman,  5  La,  Ann,  54-5  ; 
^^<*r*  V.  PeekKam,  10  R,  I,  35;  Biackie  v.  Hudson,  117  Mass,  181  /  Boston 
Zf^^^^ohbinM,  1$1  Mass.  453;  Barclay  v.  Picklesy  38  Mo,  l^S ;  Gillespie  v. 
j^omo*,  15  Wend,  464;  Shawmut  Bank  v.  Boston,  118  Mass.  125;  Mills  v. 
^^T?jJ»Y*aM,  L.  R,  (8  a  P.)  79  ;  O'Brien  v.  Ball,  119  Mass,  28), 

^hat  locating  and  building  a  highway  over  the  premises  amounts  to 
Eviction,  ia  held  in  Maine,  New  Hampshire,  Vermont,  Massachu- 
^  ^y  Connecticut  (JRawle  on  Cor,  101-106;  Lamb  v.  Davforth,  59  Me, 
^*^/  Skuie  V.  Barnes,  J?  Allen  598  ;  Leonard  v.  Adams,  119  Mass,  366; 
|/^^  in  Missouri  (Kellogg  v.  Malin,  50  Mo,  4^6)  \  while  the  contrary  is 
^?*^   in  New  York,  Pennsylvania,  Indiana  (liatr/e  on   Cor.  101-106; 

•^*  V.  Hill,  48  Ind,  52;  Meginnis  v.  Nunamaker,  04  Pa.  ^Si.  874;  P^c-^  v. 


-^?*««^  70  Pa,  Si,  83) ;  in  Georjjia  (Desverges  v.  Willis,  50  Ga.  515)  ;  and  in 
^  **8*nia  (Jordan  v.  Eve,  19  Alb,  L,  J,  4^)^  A  railroad  is  an  encum- 
^'^t^oe  (Burk  7.  Hill,  4S  Ind,  52;  Beach  v.  Miller,  51  lU.  206;  Donnaher 
^^'Umuippi,  8  Sm.dB  Marsh,  649,  See  Kipp  v.  New  York  <k  H.  B,  R., 
JV;  F.  227) ;  and  a  turnpike  (Brown  v.  Powell,  25  Pa,  St,  229;  North* 
2\njfike  Co.  v.  Smith,  15  Barb.  355),— Ref. 
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grantor,  his  heirs  and  assigns,  to  build  a  dock,  wharf  ar  " 
pier  in  front  of  the  mortgaged  premises,  to  extend  out  ini* 
the  waters  of  the  sound  three  hundred  feet  beyond  ordinal 
low-water  mark.  This  license  the  grantor  tendered  to  tV " 
grantee  soon  after  it  was  obtained,  and  long  before  tl 
latter  obtained  the  lease  from  the  state.  It  seems  that  t]rz 
grantee  built  a  pier  under  the  license.  He  might  ha^— 
appropriated  the  whole  of  the  land  by  building,  under  ttr 
license.  There  is  no  evidence  of  any  deceit.  The  granted 
supposed  that  he  was  conveying  by  the  deed  his  right,  ^ 
riparian  owner,  to  the  land  between  high  and  low-wat^ 
marks.  The  grantee  appears  to  have  obtained  the  lea« 
without  notice  to  the  grantor  of  any  defect  of  title  or  of  hS 
intention  to  obtain  the  lease.  His  prayer  to  be  dismisse 
the  court  cannot  be  granted,  and  in  equity,  under  the  ci« 
cumstances,  he  should  be  left  to  his  remedy  at  law. 

I  am  not  prepared  to  hold  that,  under  the  circumstances 
of  this  case,  the  grantor  is  to  be  held  to  have  covenantee 
for  absolute  title  in  fee  to  the  land  between  high  and  lo\r 
water  marks.  There  was  no  deceit  and  no  representation 
(except  the  description  in  the  deed)  that  he  had  acquirec 
the  state's  title.  The  fact  that  the  grantee  required,  as  i 
condition  on  which  alone  he  would  purchase,  that  th« 
grantor  should  get  a  license  for  him  to  build  a  dock,  ii 
evidence  that  the  latter  knew  that  the  conveyance  was  sub- 
ject to  the  paramount,  sovereign  right  of  the  state  to  the 
land  between  high  and  low-water  marks.  And,  whether, 
where  a  riparian  owner  conveys  his  land,  including  in  his 
grant  the  land  between  high  and  low-water  marks,  the- 
grantor,  in  the  absence  of  an  express  warranty  to  that 
effect,  w^ill  be  held  to  warrant  against  the  notorious,  para- 
mount, sovereign  right  of  the  state,  appears  to  me  to  admit 
of  a  question  at  least.  There  was  in  this  case  no  actual 
eviction  of  the  grantee.  He  simply  chose  rather  to  acquire 
the  right  of  the  state  to  the  land  by  obtaining  a  lease  thar 
to  obtain  it  by  appropriation.  He  had  already  obtainec 
title  to  part  of  the  land  by  appropriation  under  his  riparian 
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iglit,  by  building  a  pier,  and  he  might  have  obtained  title 
o   t,he  rest  in  the  eanie  manner  under  the  wharf  act. 

There  will  be  a  decree  for  the  complainant  in  accordance 
,vith  these  views. 


Qbobge  B.  Stothoff,  guardian, 

Anna  Rbbd  and  others. 

1.  A  guardian,  who  waa  appointed  at  his  own  request,  held  penon- 
ftlly  responsible  for  the  lose  of  bis  ward's  legacies,  nbere  suoh  loss  waa 
directly  attributable  to  his  want  of  business  judgment,  if  not  culpable 
negligence. 

^-  Itt  thb  case,  the  guardian,  immediatelj  afler  having  been 
appointed,  applied  to  the  executor  in  reference  to  the  ward's  legacy. 
The  executor  had,  b;  a  coTinous  sale  to  himself,  become  possessed  of 
a  large  part  (a  farm)  of  the  testator's  real  estate,  on  which  he  had 
P*eti  k  mortgage  to  the  widow  for  a  large  sum  of  money  to  aecure  to 
her  at)  annuity  given  to  her  by  the  will  (vrith  power  to  spend  the  prin- 
"■P*!),  for  security  for  the  legacy,  not  for  payment,  and  received  from 
"^  executor  a  second  mortgage  therefor,  which  he  look  in  his  own 
•"tie  tnd  not  gg  guardian.  The  widow  died,  the  executor  (her  son) 
^^*IIM  her  administrator,  and  as  .such  sold  the  mortgage  given  to  her 
*''*'  wut«d  the  money.  To  prevent  a  foreclosure  on  that  mortgage, 
^^  guardian  took  the  title  to  the  farm  in  his  own  name,  and  not  as 
'"Median.  According  to  the  evidence,  he  might  have  collected,  with- 
l*"'  Yecoune  to  the  farm,  at  least  a  considerable  part  of  the  legacy  when 
took  the  mortgage,  and  he  might,  in  equity,  have  set  aside  the  sale 
,  tbe  f^rm  to  the  executor  as  fraudulent.  He  never  paid  any  atten- 
^^*k  to  the  first  mortgage ;  the  principal  of  it  was  asseta  of  the  testator 
""^  applicable  to  the  legacy,  and  so,  too,  wsa  another  piece  of  prop- 
•"■y  (a  house  and  lot)  in  which  part  of  the  legacy  to  the  widow  waa 
"'tested,  but  he  permitted  both  to  be  wasted  and  lost  to  the  testator's 
**^te,  and,  therefore,  to  his  ward  as  legatee.  On  filing  his  account,  he 
cl*aned  credit  for  the  investment  of  the  legacy  in  the  farm,  which, 
howerer,  waa  not  worth  the  legacy. — Held,  that  his  conduct  was  char- 
■cteriied  by  such  want  of  ordinary  busineu  prudence,  if  it  did  not, 
indeed,  exhibit  supine  negligence,  as  to  make  him  chargeable  with  the 
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Bill  for  relief.     On  final  hearing  on  pleadings  and  proo 

Mr.  J.  T.  Bird  and  Mr.  E.  R.  BuUocky  for  complainant-. 
Mr.  W.  D.  Holtj  for  defendants. 

The  Chancellor. 

The  complainant  asks  the  aid  of  equity  to  relieve  h3 
from  paying  the  amount  of  two  legacies  given  to  the  defed 
ant  Anna   C.   Reed  (formerly  Anna  C.  Chamberlin)  ai 
Jonathan  H.  Chamberlin,  who  were  his  wards.    Jonath^ 
H.  Chamberlin  (father  of  Anna),  late  of  the  county  of  Mc 
cer,  deceased,  died  in  February,  1869.     By  his  will,  dat-- 
in  January  of  that  year,  he  gave  to  his  wife,  in  lieu  of  dowe 
the  use  of  $10,000,  both  principal  and  interest,  during  h 
natural  life,  and  all  his  household  goods.     He  then  directs 
his  executors  (his  two  sons,  Lewis  and  John)  to  sell  and  co 
vey  all  his  real  estate.     He  then  gave  to  his  granddaught« 
Catharine  E.  Chamberlin,  $1,500;   to  his  grandson  Jon 
than  H.  Chamberlin,  $500,  and  to  his  son  Joseph,  his  watcl 
His  buggy-wagon  and  the  choice  of  his  horses;  and  the 
ordered  that,  atler  paying  his  debts  and  those  legacies,  tb 
residue  of  his  estate,  and  so  much  as  might  remain  at  h 
wife's  decease  of  the  sum  left  for  her  use,  should  be  equall 
divided  between  his  children,  Lewis,  John,  Isaac,  Edwarc 
Joseph,  Electa  and  Anna. 

The  executors  sold  all  the  real  estate,  but  part  of  it,  th 
testator'*  homestead,  a  farm  of  about  one  hundred  and  fort, 
acres,  was  really  bought  in  by  Lewis  at  $100  an  acre.  I 
was  struck  off  to  one  Muirheid  for  Lewis,  and  he  conveye* 
it  to  the  latter  accordingly.  Of  the  legacy  of  $10,000  give; 
for  the  benefit  of  the  widow,  $7,000  were  secured  by  a  morl 
gage  given  by  Lewis  to  her  on  that  farm,  and  the  rest  of  i 
was  invested  in  a  house  and  lot  bought  for  her,  and  the  titl 
whereto  seems  to  have  been  taken  by  her.  At  her  deaf 
the  principal  of  the  mortgage  was  intact  and  the  house  an 
lot  were  unsold.    By  the  provisions  of  the  will,  both  tli 
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mortgage  and  the  house  and  lot,  under  the  circumstances, 
constituted  part  of  the  residue  of  the  testator's  estate.  Very 
fioon  after  the  widow's  death,  the  complainaut,  in  hehalf  of 
Anna  and  the  grandson  Jonathan,  neither  of  whom  had  a 
^ruardian,  went  to  Lewis  to  ascertain  the  condition  of  their 
legacies,  and  was  informed  hj  him  that  those  legacies,  with 
91,000  of  Electa's  legacy  aud  $2,000  of  Isaac's  legacy,  "were 
in  the  homestead  farm;"  that  is,  that  theywere  to  be  paid 
by  Lewis  out  of  the  $14,000  he  had  agreed  to  pay  for  the 
farm.  The  complainant  then  asked  him  if  he  would  be 
wilting  to  give  a  mortgage  to  secure  the  legacies  of  Anna 
sod  Jonathan,  to  which  he  replied  that  he  would.  The 
complainant  then  took  out  letters  of  guardianship  of  the  per- 
sons and  estates  of  Anna  and  Jonathan,  who  were  then 
both  minors,  and  obtained  the  mortgage  from  Lewis  for 
$5,112.21,  with  interest,  to  secure  the  amount  due  Anna, 
$4,612.21,  and  the  $500  legacy  to  Jonathan.  The  mortgage 
was  given  January  5th,  1872,  and  became  due  on  the  1st 
of  January,  1873. 

In  April,  1873,  Lewis,  who  had  taken  out  letters  of 
administration  of  his  mother's  estate,  sold  and  assigned  the 
$7,000  mortgage  and  converted  the  proceeds  to  his  own  use. 
Subsequently  and  on  the  28th  day  of  June,  1875,  proceed- 
ings for  foreclosure  having  been  instituted  on  that  mortgage, 
the  complainant  took  title  from  Lends  for  the  farm.  He 
took  the  mortgage  for  the  legacies  in  his  own  name  indi- 
vidually, and  not  as  guardian,  and,  as  guardian  of  Anna, 
«}ceeuted  a  release  to  Lewis,  as  executor,  by  which  he 
acknowledged  that  be  had  received  from  the  latter  the  sum 
of  $4,612.21,  on  account  of  her  share  under  the  will,  and 
thereby  absolutely  disehttrged  him  therefrom.  He  took  the 
deed  for  the  property  also  in  his  own  name  individually, 
and  not  as  guardian,  and  accepted  it  expressly  subject  to 
both  the  $7,000  mortgage  and  interest,  and  the  mortgage 
for  the  legacies.  The  consideration  expressed  in  it  was 
413,250.     Lewis   Chamberlio,   in    his    second   account   aa 
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executor,  prays  allowance  for  the  amount  of  the  two  1& 
acies  as  having  been  paid  by  him. 

In  1878,  the  complainant  filed  his  account  as  guardian  « 
Anna,  and  in  it  prayed  allowance  for  $4,729.07  as  due  c 
the  bond  and  mortgage  taken  from  Lewis  for  the  legacie 
The  mortgaged  premises  will  not  now  sell  for  enough 
pay  that  mortgage,  in  addition  to  the  $7,000  mortgage. 

The  complainant,  in  view  of  the  exceptions  filed  by  Ana 
to  Lis  account,  by  which  she  seeks  to  charge  him  with  tl 
whole  amount  of  her  legacy  and  the  interest  thereon,  file 
his  bill  for  relief,  praying  that  he  may  be  permitted  ' 
account  in  this  court  as  guardian  of  Anna  and  Jonatha 
and  that  the  farm  may  be  sold  and  their  interest  there: 
thus  ascertained  in  discharge  of  his  liability. 

The  complainant  seems  to  have  exercised  but  little  di 
cretion,  and  to  have  been  guilty  of  very  great  negligenc' 
When  he  took  the  mortgage  for  the  legacies,  he  might,  fa 
aught  that  appears,  have  obtained  the  money.  The  cot 
veyance  of  the  farm  to  Lewis  might  have  been  set  aside  a 
fraudulent.  But  the  complainant  did  not  ask  for  or  seek  t 
get  the  money.  He  asked  only  for  a  mortgage.  The  mor 
gage  which  he  got  might  have  been  made  a  perfect  an 
absolute  security.  When  he  took  it,  the  $7,000  mortgag 
was,  in  equity,  the  property  of  the  estate  of  the  testator,  fc 
the  widow  was  dead.  He  might  have  compelled  the  colle< 
tion  of  the  money  due  upon  it  for  the  benefit  of  the  estat< 
He,  however,  took  no  measures  in  reference  to  it. 

On  the  other  hand,  he  permitted  Lewis  to  sell  the  mor 
gage,  as  the  administrator  of  his  mother,  and  convert  th 
proceeds  to  his  own  use.  The  house  and  lot,  in  like  raai 
uer,  were,  in  equity,  the  property  of  the  testator's  estate 
but  the  complainant  does  not  appear  to  have  taken  any  stej 
to  secure  them  for  it.  Lewis,  at  the  time  when  he  gave  th 
complainant's  mortgage,  might  have  been  compelled  to  pa 
the  money.  And  even  when  the  mortgage  became  due,  l 
might  have  been  compelled  to  pay  it,  and  part  of  it,  at  leas 
might  have  been  collected  out  of  his  property  other  tba 
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the  mortgaged  premises.  Nor  did  the  complainant  even 
take  pains  to  see  that  the  interest  on  the  $7,000  mortgage 
was  kept  down.  He  did  not  look  after  that  encumbrance 
until  constrained  to  do  so  by  proceedings  for  foreclosure  of 
it  in  1875,  two  years  after  his  mortgage  became  due. 

In  taking  the  mortgage  for  the  amount  of  the  legacies  in 

liis  own  name  individually,  not  to  speak  of  his  subsequent 

a^itiou  in  taking  the  title  for  the  property  in  his  own  name 

iri  like  manner,  subject  to  that  mortgage,  he  became,  prima 

fcicie  at  least,  liable  for  the  legacies.     His  conduct  in  regard 

to  them  has  been  such  as  to  load  to  the  conviction  that,  if 

^^^y  are  lost,  it  has  been  through  his  supine  and  culpable 

*^^gligence  and  want  of  business  judgment.     It  seems  clear 

^l^at,  had  he  exercised  ordinary  business  sagacity  and  com- 

'^on  prudence,  he  would  not  now  be  in  this  court  asking 

*'^Hef  from  liability  for  the  loss  of  the  trust  moneys,  the  care 

^nd  management  of  which  he  voluntarily  assumed.     He  is 

^^^titled  to  no  relief. 

7he  bill  will  be  dismissed,  with  costs. 


Lawrence  A.  Boon 

t?. 

William  Pierpont  and  others. 

^*  JL  mlBdescription  of  the  metes  and  bounds  of  lands  covered  by  a 
^^^^C&ge,  in  the  deed  of  commissioners  in  partition,  made  in  1849, 
^^  iidso  an  erroneous  reference  to  another  deed  by  way  of  location, 
.  ^^^  %]0t  invalidate  such  mortgage,  where  the  identity  of  the  property 
l^^-^-^d  by  the  descriptions  in  the  other  deeds  of  the  commissioners, 
^"T  ^^e  actual  location,  possession  and  occupation  of  the  grantees  since 
•^^^9  and  by  the  description  in  defendant's  own  deed,  which  also 
^      that  the  premises  are  subject  to  the  lien  of  the  mortgage. 

Jk  defendant  who  postpones  the  hearing  of  a  cause  term  after 
^a  and  on  whom  an  order  to  close  his  testimony  was  duly  served, 
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must  be  deemed  to  have  waived  all  objections  to  complaina: 
having  strictly  observed  the  rules  of  this  court  restricting  the 
taking  and  filing  evidence. 

Bill  to  foreclose.  On  final  hearing  on  pleading 
proofs. 

Mr.  M.  P.  G^ey,  for  complainant 

Mr.  F.  Kingman^  for  defendants. 

The  Changbllor. 

The  facts  of  this  case  appear  by  the  report  of  the  d 
on  the  demurrer.  Boon  v.  Pierponty  1  Stew.  7.  The 
sustains  the  bill.  It  is  clear  that  in  the  conveyances 
mortgaged  premises,  from  the  time  when  they  were  £ 
commissioners  in  partition  in  1849,  including  the  dee 
the  commissioners,  the  description  of  the  property,  sc 
the  metes  and  bounds  and  the  reference,  by  way  oi 
designation,  to  a  deed  said  to  have  been  made  for  th< 
erty  by  Sarah  Dick  to  William  Sherron,  are  concerns 
erroneous.  But  not  only  is  the  identity  of  the  prope 
disputed,  but  by  the  proceedings  in  partition,  by  the 
parts  of  the  description  "in  the  deeds,  by  the  actual  1< 
and  by  possession  and  occupation  of  the  grantees  eve 
the  time  of  the  conveyance  by  the  commissioners  ir 
tion,  it  is  established.  The  defendant,  William  Pi< 
accepted  his  deed  for  the  premises  by  the  same  desci 
and  it  declares  that  the  property  is  subject  to  the  lien 
complainant's  mortgage.  There  will  be  a  decree  \ 
complainant  for  the  principal  of  the  mortgage  and  i 
thereon,  from  October  26th,  1856. 

The  objections  taken  on  the  part  of  Pierpont  and  hi 
on  the  hearing,  to  the  regularity  of  the  proceedings 
suit,  are  not  valid.     They  move  that  the  testimony 
part  of  the  complainant  be  stricken  out  (they  have  then 
taken  none),  because  it  was  not  begun  within  the  tim 
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hy  the  80th  rule,  and  because  no  order  was  taken  author- 
izing the  filing  of  the  testimony.  The  testimony  in  ques- 
tion was  duly  taken  on  notice.  It  was  closed  June  1st, 
1878.  An  order  requiring  the  answering  defendants  to 
close  their  testimony  in  twenty  days  after  service  of  a  copy 
of  the  order,  was  taken  December  23d,^1878.  The  cause 
was  noticed  for  hearing  three  times  after  the  expiration  of 
th©  time  bo  limited,  and  was  continued  each  time  at  the 
request  of  the  answering  defendants. 

The  testimony  on  the  part  of  the  complainant  was  filed 

January  25th,  1879.     It  was  not  filed  within  the  time  fixed 

^y  the  rule  (the  93d),  nor  was  any  order  taken  that  it  be 

filed.    But  it  is  not  alleged  that  the  answering  defendants 

were  not  fully  acquainted  with  it,  nor  that  they  did  not 

^ow  it  was  filed,  and  no  reason  whatever  is  urged  in  favor 

of  the  motion  except  the  non-observance  of  the  rule.     The 

answering  defendants  must,  under  the  circumstances,  be 

^garded  as  having  waived  any  claim  to  insist  upon  the 

observance  of  the  rule ;  and,  moreover,  the  rule  would  not 

be  enforced  under  such  circumstances  as  this  case  presents. 

As  to  the  objection  that  the  taking  of  the  testimony  was 

'^ot  begun  within  the  time  limited  by  the  80th  rule :    That 

^le  was  intended  to  expedite  the  taking  of  testimony  in 

®Qit8,  and  so  to  secure  the  parties  against  unreasonable 

^^'ay.    But  if  the  defendant  desires  to  avail  himself  of  the 

^Hui-e  of  the  complainant  to  observe  the  rule,  he  must  apply 

7^  the  court  in  the  premises  without  unreasonable  delay. 

**  be  fisiils  to  do  so,  the  cause  proceeds  as  causes  proceeded 

"^fore  the  rule  was  made.     Where,  as  in  this  case,  the 

objection  is  not  made  until  after  the  testimony  has  been 

*^en  and  filed,  and  the  defendant  having  been  required  to 

**ke  his  testimony  within  a  limited  period  has  failed  to  take 

•*^y»  and  the  cause  has  been  set  down  term  after  term,  and 

^ntinued  at  the  request  of  the  defendant,  the  objection  of 

^urse  cannot  prevail. 
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Charles  B.  Humphreys  and  others 

V. 

Elizabeth  S.  Danser  and  others. 

Upon  a  mortgage  on  lands,  given  in  1848,  by  a  son  to  his  mothert 
several  payments  were  endorsed  and  signed  by  her.  All  of  them  were 
shown  to  have  been  merely  receipts  for  the  son's  notes  and  reDewal* 
and  consolidations  of  his  notes,  on  which  no  money  was  ever  actaUly 
paid. — Heldj  that  the  assignee  of  the  mortgage  was  entitled  to  recover 
the  full  amount  of  principal  and  interest. 


Bill   to  foreclose.     On  final  hearing  on  pleadings  and 
proofs. 

Mr.  M.  P.  Grre^,  for  complainants. 

Mr.  S.  M.  Dickinson,  for  Elizabeth  S.  Danser. 

The  Chancellor. 

This  suit  is  brought  to  foreclose  a  purchase-money  xa^^ 
gage  given  in  1848  by  Daniel  Danser  to  Rebecca  Dan^^^ 
his  mother,  for  $772.73  and  lawful  interest,  on  certain  la*^ 
in  Salem  county,  conveyed  by  her  to  him,  and  certain  ot^^^ 
land  assigned  to  him  in  partition  for  his  interest  in  the  1 
of  which  his  father  died  seized ;  and,  also,  to  foreclos 
mortgage  for  $227.58,  with  lawful  interest,  in  which 
was  interested  (being  entitled  to  the  interest  thereon),  gi 
by  her  and  Borden  Danser  and  Daniel  Danser,  in  1845, 
the  same  premises,  which  were  subsequently,  as  above  m 
tioned,  conveyed  by  her  to  Daniel,  and  the  undivided  sha 
of  Borden  and  Daniel  in  the  real  estate  of  which  their  fatt"^ 
died  seized.     By  the  deed  from  her  to  Daniel,  he  assu 
the  payment  of  the  last-mentioned  mortgage.      The  p 
ment  thereof  by  him  was  expressly  and  explicitly  decia 
to  be  part  of  the  consideration  of  that  conveyance. 
Danser  assigned   the   first-mentioned   mortgage,  and 
interest  in  the  other,  to  the  complainants. 
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It  appears  that  Daniel,  who  is  now  dead,  from  time  to 
time,  gave  to  his  mother  (she  is  about  eighty-five  years  old) 
his    promissory   notes,  with   no  security,  for   considerable 
sums  of  money,  on  account  of  the  mortgage  for  $772.73,  and 
renewed  and  consolidated  them  in  other  like  notes,  but  he 
never  paid  anything  whatever  upon  them,  and  he  in  fact 
never  paid  anything  upon  either  of  the  mortgages.     He 
wrote  upon   the   bond  accompanying  the    mortgage    for 
1772.78,  various  receipts  which  his  mother  signed,  acknowl- 
edging the   receipt  of  various   considerable   amounts   on 
account  of  the  bond,  but  she  swears  that  he  paid  nothing, 
and  that  the  receipts  were  given  for  his  notes.     On  the 
notes  he  wrote  receipts  for  various  sums,  which  were  also 
signed  by  her,  but  those  receipts  appear  to  have  been  given, 
^ot  for  money,  but  for  his  notes.     The  notes,  except  such  as 
were  taken  up  on  renewal  or  consolidation,  are  produced. 
The  giving  of  these  notes  was  no  payment,  and  did  not, 
^nderthe  circumstances,  as  between  the  mortgagee  or  her 
^ignee,  and  the  mortgagor  or  his  heirs,  discharge  the  lien 
^f  the  mortgage  for  the  moneys  for  which  they  were  given. 
^<»^  on  Mart  §§  918 j  932,  935  ;  Shiprmn  v.   Cook,  1   C.  E. 
^'  S44. ;  Hutchinson  v.  SwartsweUer,  4  Stew.  206. 

There  will  be  a  decree  for  the  complainants  for  the  whole 
amount  of  principal  andinterest  of  the  mortgage  for  $772.73, 
^d  for  David  Scull,  surviving  mortgagee,  for  the  principal 
*^id  interest  of  the  mortgage  for  $227.58;  but  the  complain- 
*ut8  show  themselves  to  be  entitled  to  the  interest  on  that 
tiiortgage  by  assignment  from  Rebecca  Danser. 


{ 
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Joel  Paresr,  receiver  of  the   New  Jersey  Mntoal  iJ^ 
Insurance  CompBuy, 

V. 

Abiszer  Jaubson. 

I.  CTntU  a  oontTMt  is  put  into  writiog,  it  ie  alw^yt  sul^eei  M  Iv 
ohuiged  or  modified  by  parol ;  but  kfter  it  it  put  into  wrilJDgudaa- 
ented,  the  writing  itself,  in  the  Bbeenoe  of  fraud  or  tnistake,  unlit  1» 
taken  u  ooncluaire  eridencs  of  what  were  the  nltimate  inteolianitf 
^e  partiea. 

^fi.  A  defendant  oannot,  hj  answer  alone,  av^l  himself  of  the  dateiiN 
of  tn-nd  in  the  consideration  of  a  mortgage,  which  doea  not  go  to  Iki 
extent  of  a  complete  nuUifioation  of  the  inatrnment;  but,  tohante 
benefit  of  auch  a  defenoe,  he  muBt  have  recourse  to  a  orose-bill. 


On  final  hearing  on  bill,  answer  and  prooft. 
Mr.  WiUiam  S.  Gummere,  for  complainant 
Mr.  James  Buchcman,  for  defendant. 

The  Viob-Chancbllor. 

This  suit  is  founded  on  a  mortgage  made  by  the  d/eksi- 
ant  to  the  New  Jersey  Mutual  Life  insurance  Company,for 
|4,000,  payable  one  year  after  date,  with  interest  Th» 
mortgage  bears  date  May  29th,  1871.  About  the  time  of 
the  delivery  of  the  mortgage,  the  New  Jersey  Mutual  Life 
Insurance  Company  insured  the  life  of  jthe  defendant  for 
$5,000,  and  issued  a  policy  for  that  sum,  payable  to  lii> 
wife.  The  main  ground  upon  which  the  enforcement  of 
the  mortgage  is  resisted  by  the  defem^ant  is,  that  these  two 
papers  were  delivered  contemporaneously,  under  a  p»«J 
agreement  that  the  defendant  was  not  to  be  required  to  fKJ 
the  mortgage  according  to  its  terms;  in  other  words, tbit 
he  was  not  to  be  required  to  pay  at  the  time  stipalated  io 
the  mortgage,  nor  in  money  as  required  by  the  mortgage. 
Stated  in  the  defendant's  own  words,  the  arrangement  vu 
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his ;  The  intereet  accruing  on  the  mortgage  was  to  be  paid 
);■  the  dividends  earned  by  the  policy,  and  the  defendant 
Baa  not  to  be  called  upon  to  pay  the  principal  until  the 
policy  became  due,  and  then  the  mortgage  was  to  be  paid 
out  of  the  money  due  on  the  policy, 

No  attempt  baa  been  made  to  reform  the  mortgage. 
Viten  it  was  put  in  evidence,  it  etood  in  its  original  integ- 
rity. The  defence  is  made  on  answer  alone.  The  question, 
it  will  be  perceived,  is,  whether  this  contemporaneous  parol 
agreement  can  be  given  effect,  under  the  present  pleadings,  , 
80  aa  to  alter  or  vary  the  terms  of  the  mortgage.  '  The  law 
upon  this  subject  is  elementary.  It  ia  part  of  the  alphabet 
of  tbe  law  evidence,  that  when  the  parties  to  a  contract 
tave  deliberately  put  their  engagements  into  writing,  in 
6uch  terms  as  to  import  a  legal  obligation,  without  any 
Qucertainty  as  to  the  object  or  extent  of  their  engagements, 
K  IB  conclusively  presumed  that  every  part  of  their  contract 
was  reduced  to  writing;  and  all  oral  evidence,  therefore,  of 
what  was  said  previously,  or  at  the  time  the  writing  was 
ssecDted,  must  be  excluded,  on  the  ground  that  the  parties 
have  made  the  writing  the  only  evidence  of  what  they 
agreed  to,  and  whatever  is  not  found  there  must  be  under- 
stood to  have  been  waived  and  abandoned.  — 

Undoubtedly  a  written  agreement  may  be  modified  or 
altered  by  a  parol  agreement,  if  the  parol  is  made  subse* 
^"ent  to  the  written,  but  if  they  are  made  contemporane- 
^^sij,  the  written  must  be  taken,  in  the  absence  of  fraud  or 
•^I'stake,  to  be  the  sole  repository  of  the  intention  of  the 
rartioB,  and  the  only  competent  evidence  of  tlieir  agreement. 
""til  a  contract  is  redueeil  to  writing  and  executed  by  the 
P**tiea,  it  is  always  subject  to  such  parol  changes  and  modi- 
^^Uiwiaas  the  parties  choose  to  make;  but  aflor  it  is  put 
^to  writing  and  executed  by  the  parties,  the  writing  itself, 
**  the  absence  of  fraud  or  mistake,  must  be  taken  as  conclu- 
■iw  eridence  as  to  what  were  the  ultimate  intentions  and 
V^t^oua  of  tbe  parties,  and  the  only  competent  evidence  of 
*hitthey  meant 
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These  are  familiar  principles,  and  need  not  be  vouched 
for  by  the  citation  of  authority.      The  case  of  Drench  v. 
Griffin^  S  C,  E,  Gr.  280  is,  however,  so  exactly  apposite, 
that  I  cannot  forbear  all  mention  of  it.     The  defendant  in 
that  case  alleged,  by  way  of  defence,  that  the  complainaDts, 
at  the  making  of  the  mortgage,  had  agreed  by  parol  that 
he  should  not  be  required  to  pay  the  mortgage  debt  in 
money,  as  the  mortgage  required,  but  should  have  the  right 
to  pay  it  in  work.     Chancellor  Zabriskie,  in  rejecting  the 
defence,  said:     "If  such  bargain  had  been  made,  either 
before  or  after  the  execution  of  the  papers,  it  could  not 
aftect  the  case;   if  made  before,  it  would  be  considered 
changed  and  abandoned  by  the  mortgage  being  given  fo' 
payment  in  money,  and  not  in  work;  if  made  afterwards, 
it  could  have  no  eftect  because  without  consideration.     * 
*     *     *     If  such  bargain  had  been  made  at  the  time  of  the 
contract,  it  could  not,  at  law,  alter  or  change  the  writt.^^ 
instrument.     Nor  could  it  have  any  effect  in  equity,  exc<5t^ 
as  giving  a  foundation  to  a  suit  to  reform  the  instruux^*-^. 
and  correct  the  mistake  in  drawing  it.     A  mortgage  ca» 
be  reformed  upon  an  answer  to  a  foreclosure  bill." 

Though  these  rules  are  rudimental,  it  is  necessary  oc^ 
sionally  to  restate  them,  to  rescue  them  from  the  forget 
ness  which   they,  as  well  as  other  first  principles,  b^ 
sometimes  liable  to  fall  into. 

The  rule  is  perfectly  well  settled  in  this  court,  tha<^^ 
defendant  cannot,  by  simple  answer,  avail  himself  of  tf^  " 
defence  of  fraud  in  the  consideration  of  a  mortgage,  whi-  ^ 
does  not  go  to  the  extent  of  a  complete  nullification  of  t^  -^ 


tx<^ 


instrument;  but,  to  have  the  benefit  of  such  a  defence, 
must  have  recourse  to  a  cross- bill.     Miller  v.  Gregory^  1 
E.  Gr.  27 i;  Graham  v.  Bm^ynmn,  i  C.  E.  Gr.  29;  0\ 
V.  Hulfinh,  7  a  E.  Gr.  4,71. 

This  case  is  entirely  free  from  the  least  suspicion  of  frau.  '^ 
or  even  mistake.  It  is  not  alleged  that  either  of  the  parti  "^ 
desired  or  intended  that  the  parol  agreement  shoulct  for'  ^ 
part  of  either  of  the  written  contracts.    Both  the  mo: 
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and  the  policy  are,  so  far  as  the  evideuce  shows,  just  pre- 
cisely what  the  parties  intended  they  should   be.     Under 
this  condition  of  facts,  the  defendant  could  take  nothing  by 
bis  defence,  even  if  he  was  here  on  cross-bill,  and  no  appre- 
liensioQ  need,  therefore,  be  felt  that  there  has  been  a  failure 
of  justice  in  consequence  of  unskillful  pleading.     The  agree- 
ment set  up  by  the  defendant  constitutes  no  defence  to  the 
complainant's  action. 

The  other  grounds  of  the  defence,  mentioned  on  the 
argument,  do  not  require  discussion.  They  are,  in  my 
jadgment,  without  substance  or  merit. 

Tinder  the  evidence  now  before  the  court,  there  is  some 
uncertainty  as  to  the  amount  of  the  payments  which  should 
"^  credited  upon  the  mortgage  debt.  Unless  counsel  agree 
upon  ihem,  a  reference  will  be  ordered. 


^^  Parkbb,  receiver  of  the  New  Jersey  Mutual  Life 

Insurance  Company, 

V. 

James  C.  Hartt. 

^  *'  The  defence  of  fraud  in  the  consideration  of  a  mortgage,  which 
^^  not  oTerthrow  the  instrument,  but  merely  reduces  the  amount 
*/~^^erable  upon  it,  cannot  be  made  on  answer  alone,  but  a  cross-bill 
^^t  be  filed. 

^  ^  A  foredoeure  suit  is  so  far  a  proceeding  in  rem  as  to  exclude  the 
^•'•noe  of  setoff. 

^  *  Heooupment  is  the  right  to  set  off  unliquidated  damages,  while 
^  ^^S^t  of  set-off,  AS  distinguished  from  recoupment,  comprehends 
^y  ^taidated  demaada,  or  those  capable  of  being  ascertained  bj  cal- 


h 
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Mr.  William  S.  Gummerey  for  complainant. 
Mr.  F.  B.  Chiton^  for  defendant. 

The  Vice-chancellor. 

This  suit  is  brought  to  enforce  the  payment  of  two  moi 
gages,  made  by  the  defendant  to  the  New  Jersey  Mata 
Life  Insurance  Company.  The  first  bears  date  Septemb 
Ist,  1870,  and  was  made  to  secure  the  sum  of  $6,000;  tl 
second  is  for  the  sum  of  $2,000,  and  bears  date  Augil 
15th,  1871.  The  last  is  not  disputed.  The  first  is  admitt^ 
to  be  valid,  but  stands  charged,  as  the  defence  insists,  wi 
certain  equities  which  greatly  reduce  the  amount  reco?€ 
able  upon  it. 

Stated  in  substance,  the  facts  from  which  the  defenda 
claims  his  equities  spring  are  as  follows :  The  defendac 
on  the  2l8t  of  December,  1866,  procured  the  New  Je»* 
Mutual  Life  Insurance  Company,  by  the  payment  of  a  pi 
mium  of  $340.70,  and  on  condition  that  a  premium  of  lil 
amount  should  be  paid  each  year  thereafter  during  hisli' 
to  insure  his  life  in  the  sum  of  $10,000,  for  the  benefit 
his  wife.  The  first  premium  was  paid  on  the  issuing  oft 
policy,  and  a  note  was  subscquenth^  given  for  the  secoi 
but  not  jiaid  when  due.  The  defendant  says,  after  t 
delivery  of  the  note  he  concluded  to  abandon  his  poU 
and  therefore  did  not  pay  or  renew  the  note.  So  matt 
were  allowed  to  remain  until  August,  1870,  when  ^ 
defendant,  being  in  need  of  money,  applied  to  the  comps 
for  a  loan  of  $6,000,  and  proposed,  if  they  would  make 
he  would  revive  his  policy.  His  proposal  was  accepts 
his  old  policy  was  surrendered  and  cancelled,  and  a  n€ 
one  issued,  and  out  of  the  moneys  loaned,  and  to  seco 
which  the  mortgage  in  controversy  was  given,  the  nc 
given  for  the  second  premium,  and  also  the  other  p 
miums  in  arrear,  with  interest  thereon,  were  deducts 
These  premiums  were,  however,  credited  with  the  di 
dends  which  the  old  policy  would  have  earned  if  it  1 
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►een  kept  in  full  force.  The  parties  dealt  upon  the  under- 
tanding  that  the  old  policy  should  staud  revived,  and  that 
iach  should  stand  to  the  other  in  the  same  condition  and 
position  as  though  no  default  had  occurred.  Both  policies 
wrere  to  a  certain  extent  non-forfeitable.  Each  provided 
that  after  the  payment  of  one  or  more  premiums,  if  no  sub- 
sequent premiums  were  paid,  the  policy  should  not  become 
wholly  void,  but  a  certain  part  of  the  sum  insured  should 
«till  be  payable  to  the  payee  of  the  policy  on  the  death  of 
the  person  whose  life  was  insured.  The  sum  thus  payable 
decreased  in  amount  as  the  period  of  the  default  increased 
in  length,  the  sum  payable  being  much  larger  if  death 
ensued  after  default  had  been  made  in  the  payment  of  the 
second  premium  and  before  the  third  became  due,  than  if 
U  occurred  after  the  third  had  also  become  due.  And  the 
•mount  so  payable  continued  to  decrease  as  each  subse- 
qnent  premium  fell  in  arrear,  until,  under  the  first,  it  sank 
to  nothing,  and  under  the  second,  until  it  ran  down  to  & 
stated  sum  of  trifling  amount.  The  two  policies  were  pre- 
<^ly  alike,  except  in  the  particular  just  indicated,  and  this 
further  and  more  important  one :  that  the  sum  payable 
nnder  the  second,  after  default  had  been  made  in  the  pay- 
nient  of  one  or  more  premiums,  was  considerably  less  than 
tnat  payable  under  the  first.  No  default  was  made  after 
^^  second  policy  was  issued.  All  the  premiums  falling  due 
Pnor  to  the  time  when  the  company  was  declared  insolvent, 
^fe  paid  as  they  became  due. 

^  The  defendant  contends  that,  upon  these  facts,  three  equi- 
^^ arise:  First,  that  the  corporation,  in  issuing  a  policy  to 
"^^f  materially  difterent  from  that  which  his  proposal 
^tdred,  committed  a  fraud  upon  him,  and  he  should 
^refore  be  permitted  to  rescind  the  contract  of  insurance, 
••^d  have  credit  on  his  mortgage  for  all  the  premiums  he 
^paid ;  second,  that  so  much  of  the  loan  as  was  withheld 
PV  premiums  due  on  his  old  policy  was  withheld  with- 
^  consideration  or  any  equivalent,  and  should  therefore 
teot^dited  on  his  mortgage ;  and,  third,  that  the  mortgage 
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and  policy  were  reciprocal  contracts,  constituting  one  trar: 
action ;  and  inasmuch  as  the  corporation  has  now  becon 
unable,  in  consequence  of  its  insolvency,  to  perform  its  (s» 
tract,  the  defendant  should,  in  justice,  be  absolved  from  b 
part  of  it,  and  he  should  be  permitted  to  credit  upon  fa 
tnortgagVi  debt  the  payments  he  has  made  in  pcrtbrmaa^ 
of  his  part  of  the  contract. 

If  the  first  ground  of  the  defence  was  fully  proved,  I  this 
it  would  be  of  no  advantage  to  the  defendant  in  the  presei 
condition  of  the  pleadings.  He  is  here  by  answer  alone, 
think  I  am  bound  to  consider  the  rule  firmly  establishe 
that  to  enable  a  defendant  to  avail  himself  of  the  defen* 
of  fraud  in  the  consideration  of  a  mortgage,  which  does  n 
go  to  the  extent  of  a  complete  nullification  of  the  instr 
ment,  and  does  not  therefore  entitle  him  to  a  judgment  i 
dismissal,  he  must  have  recourse  to  a  cross-bill.  He  canii 
make  it  by  simple  answer.  Such  I  understand  to  be  tl 
doctrine  very  distinctly  laid  down  by  the  court  of  erro 
and  appeals  in  O'Brim  v.  Hulfi^h,  7  C.  E.  Gr.  472.  It  hi 
been  previously  enunciated  by  both  Chancellor  Green  ai 
Chancellor  Zabriskie.  Miller  v.  Gregory ^  1  C.  E.  Gr.  fT"- 
Graham  v.  Beiryman^  4  C.  E.  Gr.  Q9. 

The  evidence  in  this  case  in  support  of  the  charge  of  frai 
is  not  sufiicient  to  raise  a  suspicion  of  an  intent  to  do  wroD 
All  that  we  have  is  from  the  mouth  of  the  defendant  E 
says,  he  proposed,  if  the  insurance  company  would  raal 
him  a  loan,  he  would  revive  his  policy;  that  his  propofii 
was  accepted  and  a  new  policy  issued ;  that  he  supposed  tl 
new  policy  was  the  same,  in  terms,  as  the  old  one ;  that  I 
had  no  reason  to  think  otherwise,  for  nothing  was  sa 
which  would  have  justified  him  in  supposing  any  chanj 
had  been  made.  But  they  diftered  in  a  material  respe< 
This  is  his  whole  case.  The  difl:erence  is  apparent  up 
the  papers  themselves.  The  second  states  upon  its  & 
that  it  was  issued  in  continuation  of  the  first.  If  be  h 
taken  the  trouble  to  read  the  two  policies,  he  could  not  ba 
fidled  to  have  discovered  the  variance.     It  was  patei 
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Frauds  are  not  perpetrated  by  such  methods.  The  trans- 
action appears  to  have  been  entirely  free  from  everything 
like  deceit,  falsehood  or  trick.  The  evidence  shows  a  mis- 
take, but  nothing  more.  The  mistake  has  done  the  defend- 
ant DO  barm.  That  provision  of  the  last  policy  of  which  he 
complains,  was  of  no  importance  or  value  to  him,  except  he 
made  default  in  the  payment  of  premiums.  He  male  no 
default.  In  the  present  condition  of  affairs,  therefore,  the 
t  mistake  is  quite  immaterial,  and  it  may  be  doubted  whether 
it  is  of  sufficient  materiality  now  to  justify  the  exercise  of 
the  power  of  reformation.  However  that  may  be,  it  is  clear 
the  case  is  free  from  the  least  suspicion  of  fraud. 

The  second  ground  of  defence  is  even  more  feeble  in  its 

^cts.    The  claim  is,  that  the  money  withheld  to  pay  the 

pfemiums  in  revival  of  the  original  contract  was  withheld 

Whout  consideration ;  in  other  words,  the  defendant  got 

nothing  for  it.     It   was  kept  back,  as  I  underst  md  the 

*niingement,  pursuant  to  the  defendant's  contract.      His 

Proposal  was  that  the  old  contract  should  be  revived ;  not 

^hat  a  new  contract  should  be  made,  or  that  his  life  should 

"®  insured  as  a  new  risk.     By  this  course  he  avoided  a 

'^Examination  as  to  the  condition  of  his  health,  and  obtained 

•  Continuation  of  his  insurance  at  the  original  premium. 

^^  a  new  contract  he  would  have  been  required,  in  conse- 

9^^nce  of  his  being  older,  to  pay  a  higher  premium.     In 

^^©  absence  of  other  terms  being  expressed  in  his  proposal, 

'^^^  offer  to  revive  would  necessarily  have  been  understood 

|o  have  been  conditioned  on  the  payment  of  the  premiums 

^  arrear.     He  did  not  ask  his  insurers  to  forgive  him  what 

'^  owed  them,  nor  to  grant  him  insurance  below  the  custom- 

•^y  rates.     Besides,  he  submitted  to  the  deduction.      He 

^y^  he  submitted  unwillingly,  but  he  did  submit,  and  has 

"^^icived  all  the  advantage  the  arrangement  could  give  him. 

K^  escaped  a  new  examination  as  to  the  condition  of  his 

*^rtth,  got  insurance  at  a  lower  rat«  of  premium  than  he 

^^uld  have  been  entitled  to  on  a  new  contract,  and  also  got 

[    ^llit  was  the  main  object  of  his  proposal — the  loan.     Under 
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these  circumstances,  I  think  it  could  scarcely  be  consider* 
equitable,  that  he  should,  at  this  late  day,  be  permitted 
repudiate  the  arrangement. 

What  the  defendant  really  seeks  under  his  last  specific 
tion  of  defence,  is  to  be  permitted  to  offset  a  counter-cla* 
against  his  mortgage  debt.  That,  indeed,  is  the  real  objc 
of  all  his  defences.  His  counsel  called  the  right  claim 
here,  not  a  right  to  offset,  but  to  recoup. 

There  is  undoubtedly  a  technical  distinction  between  st 
off  and  recoupment.  Judge  Bronson,  in  Batterman  v.  IHer 
S  Hill  174^  thus  distinguished  them :  "When  the  deraan 
of  both  parties  spring  out  of  the  same  contract  or  transi 
tion,  the  defendant  may, recoup,  although  the  damages  < 
both  sides  are  unliquidated;  but  he  can  only  offiet  whc 
the  demands  of  both  parties  are  liquidated,  or  are  capal 
of  being  ascertained  by  calculation."  The  defendant 
claim,  under  this  head,  is  stated  in  his  answer,  in  the 
words :  "  That  all  of  the  premiums  which  this  defenda 
has  paid  since  the  15th  day  of  September,  1870,  should 
credited  as  payments  made  from  time  to  time  on  accou 
of  the  principal  of  his  mortgage."  There  can  be  no  di 
culty  in  ascertaining  the  amount  of  premiums  so  paid.  1 
simplest  sort  of  a  calculation  will  give  their  aggregate,  f 
when  that  is  done,  the  sum  is  liquidated.  Stated  correc 
the  right  claimed  by  the  defendant  is  not  recoupment, 
set-off.  This  right  constitutes  no  defence  in  a  foreclos 
suit.  The  principles  governing  it,  in  ordinary  cases,  b 
no  application  to  a  suit  of  this  nature.  A  foreclosure  su: 
so  far  a  proceeding  in  ran  as  to  exclude  the  defence  of 
off.  Nothing  can  be  set  up  in  such  a  suit,  by  way  of  sa 
faction  of  the  mortgage,  in  whole  or  in  part,  except  j 
ment.  There  must  either  have  been  a  direct  payment 
part  of  the  debt,  or  an  agreement  that  the  sum  propoeec 
be  offset  should  be  received  and  credited  as  payment.  1 
has  long  been  the  established  doctrine  of  this  court.  W 
V.  WiUiams,  2  Gr.  Ch.  383;  Dolman  v.  Cook,  1  McCart.  < 
Bird  V.  DarM,  Id.  471 ;  Dudley  v.  Bergen,  8  C.  E.  Or.  i 
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It  has  recently  been  applied  by  the  present  chancellor,  in 
a  case  in  all  respects  precisely  like  the  one  under  considera- 
tion.    Vaimtta  v.  N.  J.  Mutual  Life  his,  Co.j  4  Stew.  17, 

None  of  the  defences  can  prevail.  The  complainant  is 
entitled  to  a  decree,  without  deduction  on  account  of  any 
of  the  defences  set  up. 


Selden  D.  Trall 

V. 

Sawna  p.  Tkall. 


1*  If  a  wife  deserts  without  cause,  and  afterwards  realizes  that  she 
"^  acted  foolishly,  and  would  return  if  the  way  was  opened  for  her, 
»Qt  her  husband  refrains  from  doing  anything  to  induce  her  to  return, 
^or  the  purpose  of  making  her  absence  a  ground  of  divorce,  her  deser- 
**^a  is  not  obstinate. 

^  But  a  husband  is  not  bound  to  attempt  to  induce  his  wife  to 
'^Hirn,  when  it  is  clear  any  effort  in  that  direction  will  be  unavailing. 


On  petition  and  proofs  and  order  to  show  cause  why  decree 
^^vorce  should  not  be  set  aside. 

'^^*  J^.  C,  Marsh  and  Mr.  SpeTicer^  for  petitioner. 

-«"••  Oarret  Acker  son  j  Jr.,  contra. 

The  Vice-Chancellor. 

^uiB  is  an  application  to  set  aside  a  decree  of  divorce, 
*^^^ded  on  desertion,  in  order  that  the  defendant  may  be 
^^^ed  a  further  opportunity  to  make  defence.  The 
^^fendant  had  actual  notice  of  tlie  suit,  and  consulted  coun- 
^*  ^  to  whether  she  could  make  a  successful  defence  or 

^    She  did  not  answer,  and  a  decree  passed  against  her 

^  prooft  taken  ex  parte.    She  now  alleges  surprise  and 

^•rtta.    The  important  question  is,  Has  she  shown  merits  ? 
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For,  if  she  has,  a  slight  case  of  surprise,  or  possibly  even 
desire  to  defend,  will  be  sufficient  to  induce  the  court 
hear  her  defence. 

The  proof  of  desertion,  on  the  defendant's  own  showirk^? 
is  overwhelming.     She  deserted  her  husband  because    l:i^ 
would  not  permit  her  to  usurp  his  rights.     He  wanted    t:o 
board  with  their  son,  and  she  wanted  to  keep  house,  ar^^^ 
because  he  would  not  submit  to  her  will  in  this  respect,  oVi<^ 
left  him.     When  she  left,  she  did  not  disclose  where    sVi^ 
was  going,  nor  how  long  she   intended   to  stay.     W^bH*^ 
absent  she  attempted  to  conceal  her  residence  from 
Her  manner  of  life  while  away  was  a  constant  assertion 
complete  emancipation  and  independence.     She  engaged    '^'^ 
business,  set  up  a  separate  establishment,  and,  when  in  v^^* 
and  suftering,  proudly  refrained  from  asking  for  what    s^^^ 
had  a  right  to  demand,  if  she  still  regarded  herself  as  a  w^*^* 
And  even  after  her  husband  had  brought  suit,  and  she  lr»^^ 
been  advised   by  her  counsel   that  she   might  defeat     1^** 
action  by  returning  to  him,  she  expressed  strong  rep^^^' 
nance  to  adopting  the  course  advised.     She  had,  in  the  nm  ^^^ 
unmistakable  and  oftcnsive  manner,  thrown  oft'  everythi  '^^^ 
Hke  allegiance  and  duty  to  her  husband.     She  is  a  woir^  ^^ 
of  implacable  temper  and  obstinate  will,  and  her  desertS- 
seems  to  have  been  without  cause  or  even  excuse. 

The  only  point  upon  which  I  have  felt  the  slightest  dot^ 
is,  whether  the  husband  did  all  that  he  ought  to  have  dcr^ 
to  induce  the  defendant  to  return.     Even  if  a  wife  dese: 
without  cause,  and  afterwards  realizes  that  she  has  act 
hastily  or  foolishly,  and  would  return  if  the  way  was  open 
for  her,  but  the  husband  refrains  from  doing  anything 
induce  her  to  return,  for  the  purpose  of  making  her  absen 
a  ground  of  divorce,  her  desertion  is  not  obstinate,  and  n( 
therefore,  a  ground  of  divorce.     Bowlby  v.  Bcfwlby^  10  C 
Gr.  i06 ;  S.  C.  on  appeal,  10  C.  E.  Gr.  670 ;  Tayhr  v. 
tor,  1  Stew.  207;  Cornish  v.  Cornish,  8  C.  E.  Gr.  ^08. 

In  such  a  case  she  remains  away,  not  of  her  own  wi 
but  because  she  cannot  get  back  without  danger  of 
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aabjected  to  the  psin  of  a  hamiliatioD  that  no 
u  a  right  to  inflict  upon  bis  wife.  But  a  carefiil 
e  temper  and  disposition  of  thia  woman,  as  por- 
:be  evidence,  hae  satisfied  me  that  any  efibrt  on 
ber  husband  to  induce  her  to  return,  would  moat 
ive  resulted  in  strengthening  her  determination 
Lway.  She  admits  that  he  did  ask  her  to  return 
tb  him,  hut  that  she  refused  to  do  ao  at  their  old 

I  ie  a  very  sad  one.  The  parties  are  both  well 
n  years.     Their  married  life  covers  a  period  of 

thirty  years.  The  ties  that  once  bound  them 
sre  strengthened  by  the  birth  of  a  child,  who  ia 
n.  I'  think  most  husbands  and  wives  would 
Lh  as  a  much  more  preferable  termination  of 
I  of  married  life,  than  a  divorce.  But  the  qnes- 
tetf  for  judgment  is  one  of  blended  law  and  fact, 
sentiment  or  feeling,  and  must  be  decided  by  the 
e  facts.     Nothing  has  been  shown  which,  in  my 

entitles  the  defendant  to  have  the  judgment 
nounced  against  her  set  aside. 


Stlvestbr  Van  Syckbl 


David  Dalkymplk. 


we  IB  admisBible  to  reform  k  wrilt«ii  instnimsnt,  or  to 
•rtimw  it  entirely,  but  not  to  Tory  or  alter  it. 

baaring  before  the  vice-chancellor,  on  bill  and 
Ian  offer  to  make  proof  of  certain  &ctB  by  oral 
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Mr.  Chester  Van  Syckel^  for  the  complainant. 
Mr.  John  N.  Voorhees,  for  the  defendant. 

The  Vice-Chancellor. 

This  suit  18  founded  on  a  mortgage  made  by  the  def» 
ant  to  one  Henry  Johnson,  bearing  date  March  SOth,  13^^^^^ 
and  payable  April  1st,  1873.     Johnson  sold  the  mortgaig*^^ 
premises  to  the  defendant,  and  the  mortgage  was  given, 
payment  of  part  of  the  purchase-money.     The  defence 
up  is  this:     That  the  mortgage  does   not,  in  a  matei 
point,  conform  to  the  contract  under  which  it  was  giir 
The  defendant  says  that,  at  the  time  he  made  the  purch 
he  told  Johnson  he  could  not-  purchase  if  he  was  to 
required  to  put  the  property  in  repair  and  also  pay 
principal  of  the  mortgage  to  be  given,  during  Johnso: 
life,  and  that  thereupon  Johnson  agreed  that'the  mortgib 
should  not  be  due  and  payable  during  his  life,  provided  t 
defendant  kept  the  interest  paid  up  and  put  the  property 
repair  and  kept  it  so. 

On  the  final  hearing  the  defendant  offered  to  show 
oral  contract  substantially  like  that  set  up  in  his  answ^ 
His  evidence  was  held  to  be  inadmissible,  and  his  defend 
unavailable,  without  a  cross-bill  seeking  to  reform  the  mor 
gage.     Leave  to  file  a  cross-bill  was  not  asked,  nor  was   i 
intimated  that,  if  further  proceedings  in  the  suit  were  te: 
porarily  delayed,  a  cross-bill  would  be  filed.     The  answer 
imputes  no  fraud  or  wrong  to  Johnson  in  the  preparation  or 
execution  of  the  mortgage.     It  does  not  charge  that  John- 
son had  the  mortgage  drawn,  or  was  present  at  its  execa* 
tion.     It  is  silent  as  to  who  procured  the  mortgage  to  be 
drawQ.  arS  it  must  therefore  be  presumed  that  it  was  drawn 
at  the  instaacej  aaci  according  to  the  instructions,  of  the 
person  who  executed  it.     If  the  mortgage  contains  a  mistake, 
it  would  seem  to  be  pretty  clear  that  the  complainant  is  not 
responsible  for  it. 
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lie  defendant  seeks  to  avail  himself  of  this  defence  by 
arisx»ver  alone.      The  question,  it  will  be  perceived,  is  not 
^"^ti^^ther  this  court  can,  upon  appropriate  pleadings,  reform 
tlie      mortgage,  but,  Can  it,  in  the  present  condition  of  the 
plofifc^dings,  give  eflFect  to  the  alleged  oral  contract,  so  as  to 
nri«.lce  the  mortgage  read  entirely  difterent  from  its  written 
la.i:i^5uage?     The  law  upon  this  subject  is  rudimental.     Oral 
evicience  is  admissible  to  reform  a  written  instrument,  or  to 
*^V>^vert  or  overthrow  it  entirely,  but  not  to  vary  or  alter  it. 
Th^  general  rule  may  be  thus  expressed:    When  the  parties 
^^  ^^   contract  have  deliberately  put  their  engagements  into 
^^^x^ing,  in  such  terms  as  import  a  legal  obligation,  without 
^'^i''    uncertainty  as  to  the  object  or  extent  of  their  engage- 
^^^»:*t8,  it  is  conclusively  presumed  that  every  part  of  their 
®^*^  tiract   was   reduced  to   writin<j:,  and  all  oral  evidence, 
•-ri^x-efore,  of  what  was  said  during  the  negotiation  of  the 
^^*^  tract,  or  at  the  time  of  its  execution,  must  be  excluded 
^^     l:he  ground  that  the  parties  have  made  the  writing  the 
^*^1^  repository  and  memorial  of  the  truth,  and  whatever  is 
^^^t    found  in  the  writing  must  be  understood  to  have  been 
"Ted  and  abandoned.     A  rule  so  elementary  and  familiar 
•^  not  be  vouched  for  by  authorities.     The  following 
are  cited  merely  to  illustrate  its  application  :     Chei- 
v.  Brittan,  1  Gr.  Ch.  U8 ;  S.  a,3  Gr.  Ch.  336;  S.  C. 
<2ppealf  1  Hal,  Ch.  628 ;  Dewces  v.  Manhattan  Insurance 
^^6Vr.  S7^;  Chubb  v.  Pcckham,  2  Bcas.  207 ;  Huffman  v. 
^^MmcTj  2  C.  E.  Gr.  269;  French  v.  Griffm,  3  C.  E.  Gr. 
;  Locander  v.  Lounsbury^  9  C.  E.  Gr.  4:20. 
■J        — Jven  fraud  in  the  consideration  of  a  mortgage,  which 
-    ^^^^g  not  go  to  the  extent  of  completely  overthrowing  the 
^^Tirument,  can  only  be  made  available  to  a  defendant  in  a 
^closure  suit  by  cross-bill.     Miller  v.   Gregory^  1  C.  E. 
^^S74;  O'Brien  v.  Hulfish,  7  C.  E.  Gr.  471. 
^l^he  defendant's  evidence  is  inadmissible,  and  the  com- 
^inant  is,  consequently,  entitled  to  a  decree. 
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On  motion  by  the  complainants  to  Buppross  the  anew 
of  the  defendant  corporation,  and,  also,  on  an  appHcftti 
hy  the  defendant  Squier  for  leave  to  file  an  amend 
answer. 

Mi\  W,  S,  Whitehead,  for  complainants. 

Mr.  John  Lt'llt/,  for  the  defendant  Squier. 

Mr.  John  Whitehead^  for  the  defendant  corporation. 


« 


TUE   ^rECHANICS    NATIONAL   BaNK  OF  NkWAEK 

V. 

The  H.  C.  Burnet   Manufacturing  Company  and 

LiAM  S.  Squier. 

1.  When  a  change  occurs  in  the  officers  of  a  corporation  betweexs   ^o^ 
time  it  is  brought  into  court  and  the  time  when  its  answer  is  filed  «    ^ 
answer  must  be  filed  by  the  persons  who  are  officers  at  the  time  o^ 
filing. 

2.  Tlie  acts  of  the  de  facto  officers  of  a  corporation  are  valid, 
at  least,  as  they  create  rights  in  favor  of  third  persons. 

3.  A  defactn  officer  is  one  who  has  the  reputation  of  being  the  o; 
be  af*sumes  to  V)0,  and  yet  is  not  a  good  officer  in  point  of  law. 

4.  It  is  no  defence  to  a  suit  brouglit  by  the  de  facto  officers  of  a 
poration  that  they  were  not  legally  elected. 

5.  A  court  of  equity  has  no  authority  to  determine  the  varidit>'' 
the  election  of  the  officers  of  a  private  corporation,  and  pronoa 
judgment  of  amotion,  but  when  the  question  of  the  validity  of  8 
an  election  necessarily  arises  in  the  determination  of  a  suit 
cognizable  by  a  court  of  equity,  it  will  determine  it,  as  it  would 
other  question  of  law  or  fact  necessary  to  be  decided  to  settle 
rights  of  the  parties. 

6.  The  discretion  of  the  court  in  allowing  answers  to  be  amen 
should  always  be  exercised  cautiously,  and  leave  should  never 
granted  except  when  necessary  to  the  doing  of  justice. 
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This  18  u  motion  to  supprcHs  an  answer.  Tlie  suit  is 
against  two  detondanta,  the  II.  (\  Burnet  Manuracturin^^ 
Company  and  William  S.  Squier.  The  corporation  lian  put 
in  uii  answer  under  its  seal  and  duly  verified  the  seal.  This 
18  tlie  usual  method  of  authenticating  an  answer  by  a  corpo- 
ration. No  objection  is  made  to  the  form  of  the  authentica- 
tion. The  objection  goes  much  deeper.  The  complainants 
dispute  the  power  and  capacity  of  the  persons  who  ja^ocured 
^'^^  answer  to  be  filed,  to  act  for  the  corporation ;  in  other 
^^"oirds,  they  deny  that  the  answer  is  the  answer  of  the  cor- 
poriition.  It  is  not  disputed  that  a  new  set  of  oflicers  have 
^fi^sv^nied  control  since  the  corporation  was  brought  into 
covxrt. 

T^he  complainants  ask  for  the  suppression  of  the  answer, 

, '"^^ t, because  it  should  have  been  filed  and  authenticated  bv 

^^^    persons  who  were  in  office,  as  its  managers,  at  the  time 

^^     corporation  was  brought  into  court,  and  not  by  those 

''^^  tD  have  come  into  office  since ;   and,  second,  because  tlie 

*^^er8  now  representing  the  corporation  have  no  right  to 

for  it  or  to  bind  it,  they  not  having  l)een  legally  elected. 


^'he  unsoundness  of  the  first  ground  is  so  obvious  that  it 
*^^*arcely  worthy  of  consideration.     A  eori)oration  can  only 
^    by  its  officers.    When  an  old  officer  is  succeeded  by  a  new 
,  the  old  becomes  fiutcfu.s  nffido.      JIc  is  officially  dead, 


1^  *         ^-  has  no  more  right  or  authority  to  act  for  the  corpora- 

^^^*^  than  if  he  had  never  held  office  under  it.     AV^hen  a  cor- 

^  ,^^*^ate  act  is  necessary  to  be  done,  it  must  be  j)*irrormed  by 

J  ^-^^    persons  having  authority- to  act  at  the  time  the  a<'t  is 

^  le.     If  it  is  performed  by  a  person  not  investetl  with  the 


ctions  of  the  corporation  when  the  act  is  d»nic,  it  is  nc^t 
act  of  the  corporation.  These  are  familiar  principles, 
he  second  objection  seeks  to  impose  upon  the  <'ourt  the 
'J  of  determining  the  validity  of  the  election  of  ofticers 
•i  private  corporation,  as  preliminary  to  the  right  of  the 
poration  to  assert  a  defence.  The  objection,  it  will  be 
Served,  is  made  V>y  a  stranger  to  the  corporation.     The 
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contest  is  not  between  two  distinct  boards,  each  claiming 
the  exclusive  right  to  act  for  the  corporation,"  and  demand — 
ing  that  the  members  of  the  opposing  board  sliall  be  thrni 
aside  as  usurpei's,  but  between  the  corporation  and  persoi 
who  have  no  voice  in  its  management  or  control.    Plain 
stated,  the  proposition  of  the  complainants  is  this:   Tl*. 
unless  a  corporation   elects  or  appoints   its   officers  in 
strictly  legal  way,  it  cannot  make  a  defence  in  a  court 
equity,  no  matter  how  groundless  the  claim  made  agai 
it,  or  how  meritorious  the  defence.     This  is  not  the  1 
The    managers  or  directors  of  a  corporation   are   usu^-* 
selected  by  its  proprietors  or  stockholders;  whether 
select  eligible  persons  or  not,  or  the  persons  selected 
appointed  in  a  legal  way  or  not,  is  a  matter  of  no  conc5 
to  third  persons.     If  the  officers  selected  are  ineligible  ^ 
are  elected  irregularly  or  illegally,  but  are  allowed  by 
proprietors  of  the  corporation  to  take  control  of  its  pr" 
erty,  and  to  exercise  its  functions  and  powers,  they  becc^ 
offii.'ers  de  facto,  and  as  such  may  act  for  and  bind  the  C 
poration.     An  officer  dc  facto  is  one  who  has  the  reputat^ 
of  being  the  officer  he  assumes  to  l)e,  and  yet  is  not  a  go 
officer  in  point  of  law.     King  v.  JBcdfurd  IavlI,  6  East  SS* 

From  a  vcrv  earlv  time  it  has  been  held  that  the  acts  (^ 
de  fitrtn  officrrs  are  bin<lingupon  the  corporation,  until  the 
arc   lawfully  t»ustod,  especially  so  far  as  their  acts  crea; 
rights  ill    favor  ol'  third  persons.     Augdl  ^'  Ames  ok  Corp- 
§  :^<^7  ;  Duremns  v.  Ihft^h  Rifnvmd  Church,  .!  G)\  C/y'S49. 

A  suit  brouirhl  bv  the  di  ff/'-fo  officers  of  a  coynoration, 
caniu)t  1m.'  defeated  by  siiowinir  that  su<*h  office^  were  not 
le<raliv  eh'cted.  That  fact  constitutes  no  defoBce  whatever 
to  the  action,  esi>eciallv  in  a  case  where  there  are  no  other 
oiHcirs  clainiini^  to  represent  the  corporation.  Charitable 
A-<'Sf"-f'ff''jn.  v.  Ji'tldtrin,  I  Mdr,  {Mf/^'s,]  -I'^d :  Green  v.  G)rfy, 

y  Wchd.  414. 

A  court  of  equity  has  no  juriedicti^i  to  pass  upon  the 
validity  of  the  election  of  the  officerayof  a  private  corpora- 
tion and  pronounce  judgment  of  amotion  against  them. 
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fen  V.  Whitaier,  5  C  E.  Gr.  1-2S.     But  where  the  question 

the  right  or  power  of  an  officer  to  repreBont  or  bind  a 
isoration  arises  incidentally  in   the  course  of  a  suit  of 
ich  this   court   may  properly  take   cognizance,   and   it 
'Omee  ncceesary  to  look  into  the  legality  of  his  election 
I     the  validitj-  of  his  title,  in  order  to  properly  determine    ■ 
Tights  of  the  parties,  this  court  will  pass  upon  his  title    • 
I     capacity,  as  it  would  upon  any  other  question  of  law 
^"aict  necessarily  arising  in  the  due  determination  of  an 
I  on.     Johnston  v.  Jones,  8  C  E.  Gr.  S16. 
r*lie  complainant's  motion  must  be  denied,  with  costs. 
^  he  defendant  Squier,  by  a  separate  answer,  has  also 

wered  the  complainant's  bill.  His  answer  omits  certain 
ta  upon  which  his  co-defendant  attempts  to  ground  a 
«^nce.  The  omission  was  intentional,  the  answer  having; 
sn  drawn  in  its  present  form  by  his  counsel,  after  a  full 
c^loEure  of  the  facts  and  fbll  consideration  as  to  whether 
omitted  matter  should  be  averred  or  omitted.  He  now 
:s3  leave  to  file  an  amended  unsner.  An  application  to 
«?nd  is  always  an  appeal  to  the  discretion  of  the  court. 

s  a  discretion  that  should  always  be  exercised  cautiously, 
1  indulgence  should  never  bo  granted  except  when  noees- 
>"to  the  doing  of  justice.  The  additional  defence  or  facts 
>aist  of  mutters  which  concern  Mr.  ^?(|ute^'8  co-defendant 

«^xclusively  that  it  may  be  doubted,  if  they  were  waived 
<liBclaimed  hy  his  co-defendant,  in  good  faith,  whether  he 
»ld,  on  his  own  account,  set  them  up  iis  a  defence  or  lake 
p"iintage  of  them.  No  opinion,  however,  is  neecsi-iiry  on 
^t  point.  The  ilefence  is  now  before  the  cnurt,  in  the  answer 
the  defendant  who  has  a  rijrht  to  urge  it,  if  anybody 
*.  There  is  no  reai«in  to  doubt  that  it  will  be  urged  viy- 
onaiy.  The  proofs  in  support  of  it,  it  would  seem,  arc 
*ttfl«t  entirely  under  the  control  of  the  defendant  who  has 
*  Hup.  If  it  is  proved  and  declared  to  be  valid,  il  will 
*fe»tliie  complainant's  right  to  relief  against  both  ilcfetid- 
•"te.  Under  these  circumstances,  an  amendment  of  Mr. 
o'^w'b  answer  does  not  seem  to  be  necest-ary  to  hi!:  protcc- 
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tion.  In  addition,  it  should  be  said  his  application  covxm^s 
very  lute ;  too  late  to  give  him  a  very  strong  claim  upon  tlw 
indulgence  of  the  court.  His  application  must  be  deni-^^^) 
with  costs. 


Andrew  K.  Cogswell 

V. 

J.  Elmer  Stout. 


1.  If  a  prior  mortgagee  releases  part  of  the  mortgaged  premise^  ^^ 
the  prejudice  of  a  subsequent  encumbrancer  or  purchaser,  with  00^^. 
of  such  subsequent  mortgage  or  deed,  his  release  will  operate  as  i^  o^*" 
charge  of  his  lien,  to  the  extent  of  the  value  of  the  land  released. 

2.  Actual  notice  need  not  be  shown  in  such  a  case ;  it  is  enough     _ 
notice  of  sufficient  facts  out  of  which  the  subsequent  equity  ari' 
is  brought  home  to  the  mortgagee  to  make  it  his  duty  to  inquire 
acting. 

3.  Mere  possession,  standing  alone,  without  the  mortgagee's  knoW*-' 
who  has  possension,  and  without  notice  of  any  facts  which  should  C 
voke  inquiry,  will  not  amount  to  notice. 

4.  In  the  absence  of  express  notice  or  anything  to  excite  inquix*^* 
mortgagee  has  a  right  to  presume  that  affairs  remain  as  they  v^^ 
when  his  mortgage  was  executed,  and  that  his  mortgagor  still  ^^ 
tinues  to  be  the  owner  of  the  mortgaged  premises. 

5.  As  a  general  rule,  a  mortgagee  is  not  chargeable  with  notie^^        \ 
construction,  of  rights  acquired  in  the  mortgaged  premises  subaeq.*^^ 
to  the  execution  of  his  mortgage. 


On  petition,  order  to  show  cause  and  affidavits. 
3Ir.  E.  W.  Strong^  for  motion. 
Mr.  Andrcxo  Kirkpairicky  contra. 

The  Yige-Cuancellor. 

This  is  an  application  to  open  a  final  decree  in  order  ^^ . 
a  defendant  may  be  let  in  to  defend.      The  applican'^ 
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^h  Hagaman.  The  equity  upon  which  she  desires  t<l 
3t  the  complainant's  right  to  relief  is,  that  after  part  of 
premises  covered  by  the  mortgage  in  suit  had  been  con- 
id  to  her,  the  comi)lainant,  with  notice  of  her  rights, 
ased  other  portions  of  the  mortgaged  premises,  and 
*€by  deprived  her  of  her  right  to  compel  resort  first,  and 
Koneration  of  the  part  owned  by  her,  to  the  parts  released, 

the  payment  of  the  mortgage  debt.  The  rule  is 
oubted,  that  if  a  prior  mortgagee  releases  part  of  the 
tgaged  premises,  to  the  prejudice  of  a  subsequent 
ambrancer  or  purchaser  with  notice  of  such  subsequent 
tgage  or  deed,  his  release  operates  as  a  discharge  of  his 
» to  the  extent  of  the  value  of  the  land  released.  lilcUy 
tayeTy  1  Beas.  59 ;  Van  Orden  v.  Johnson ^  1  McCart  376  ; 
rison  v.  Giierin,  12  C.  E.  Gr.  210. 

be  result  of  this  application  depends  entirely  on  the 
»tion  of  notice.  Was  the  complainant  chargeable  with 
ce  of  the  defendant's  rights  at  the  time  he  executed  the 
we?     It  is  admitted  that  he  did  not  have  actual  notice,  :1  , 

it  is  insisted  that  he  had  constructive  notice.     It  is  not  \  ] 

uted  that  the  defendant,  inimediatel}'  after  her  purchase,  ;|' 

:  possession  of  that  part  of  the  mortgaged  premises  to  '.( 

:h  she  had  acquired  title,  and  soon  thereafter  erected  a  n 

8e  on  it,  which  she  has  since  occupied  as  a  residence. 
I  is  her  whole  case.  The  notice  she  attempts  to  charge 
y  the  complainant  is  such  only  as  has  arisen  from  her 
ession.  She  does  not  pretend  that  he  actually  knew 
was  in  possession,  nor  does  she  attempt  to  show  that  Jt, 

facts  or  circumstances  came  to  his  knowledge  before  he 
suted  the  release,   which   made  it  his   duty   to   make  -^ 

liry  as  to  the  ownership  of  the  mortgaged  premises,  and  y 

tth,  if  pursued  in  good  faith,  would  have  led  to  notice  of  ^ 

Tights. 

•oeg  the  mere  fact  of  possession,  standing  alone,  without 
Baortgagee's  knowing  who  has  possession,  and  without 
tee  to  him  of  any  facts  which  would  provoke  a  just  man 
tt^Hiiy^  constitute  sufficient  notice  in  such  case  ?  Actual 
16 
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notice  need  not  be  shown;  it  is  enough  if  notice  of  sof 
cient  facts  is  brought  home  to  the  mortgagee  to  put  hi 
upon  inquiry.  A  mortgagee  will  not  impair  his  lien  1 
releasing  a  part  of  the  mortgaged  premises  unless  he  knoi? 
that  his  release  must  result  in  injury  to  rights  acquin 
subsequent  to  the  execution  of  his  mortgage,  or  he  has  su£ 
cient  notice  of  the  probable  existence  of  such  rights  to  mal 
it  his  duty  to  inquire  and  investigate  before  acting.  Bla 
V.  Ward,  2  Stock,  m. 

Judge  Hare,  in  his  notes  to  the  last  edition  of  Leadb 
Cases  in  Equity  (  Vol  2,  Part  i,  p.  310),  says :  "  The  betti 
opinion  is,  that  the  notice  should  be  so  &r  actual  as  to  justL 
the  inference  that  the  mortgagee,  in  releasing,  acted  wil 
a  willful  disregard  of  the  purchaser's  equity."  If,  in  relea 
ing,  the  mortgagee  acts  without  knowledge  of  the  purcha 
er's  rights,  and  in  good  faith  and  with  just  intentions,  I 
has  done  all  that  equity  requires.  Cheeseborough  v.  Millar 
1  Johns.  Ch.  4,18. 

In  Hoy  V.  Bramhall,  4  C.  E.  Gr.  663,  the  mortgage 
admitted  that,  before  he  executed  the  release,  he  knew  th. 
the  mortgagor  had  disposed  of  most  of  the  mortgag' 
premises.  Such  knowledge  came  so  near  actual  notice 
to  leave,  practically,  no  distinction  between  them.  It  ^ 
abundantly  sufficient  to  charge  the  mortgagee  with  the  dv 
of  inquiry,  and,  of  course,  to  make  it  the  duty  of  the  coi 
to  deal  with  him  as  though  he  knew  all  he  would  b^ 
learned  by  a  proper  pursuit  of  the  inquiry.  As  a  gene 
rule,  a  mortgagee  is  not  chargeable  with  notice  by  constr 
tion,  of  rights  acquired  in  the  mortgaged  premises  sub 
quent  to  his  mortgage.  The  registration  of  a  subsequ^ 
mortgage  or  conveyance  does  not  operate  as  notice  to  hi 
Blair  v.  Ward,  2  Stock.  119;  Van  Orden  v.  Jolmsoii: 
McCart.  376;  Hoy  v.  BramhaU,  4  C.  E.  Gr.  663. 

It  is  difficult  to  perceive  upon  what  ground  it  can  be  b 
that  subsequent  possession  should  have  any  greater  efiect 
affording  notice,  as  a  matter  of  pure  legal  presumption,  tl 
subsequent  registry.    To  make  possession  notice,  it  sho 
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be  coutemporaneouB.  Altliouglt  a  mortgagee  is  bonnd  to 
m&ke  himself  acquainted  with  the  condition  of  the  premises 
vben  his  mortgage  is  executed,  be  is  not  bound  to  continue 
hia  seurch  subsequent  to  that  period,  i?  Lead.  Cos.  in  Hq. 
(4  -d-m.  ed.)  37S,  S73.  In  the  absence  of  express  notice  or 
anything  to  excito  him  to  inquiry,  he  has  a  right  to  presume 
that  the  condition  of  afiairs,  nith  respect  to  the  mortgaged 
premiaes,  existing  at  the  execution  of  bis  mortgage,  remains 
unchanged.  He  has  a  right  to  believe  that  the  ownership 
of  the  premises  continues  in  the  mortgagor  until  he  is  defi- 
utely  informed  to  the  contrary.  If  a  sale  takes  place,  it  is 
the  duty  of  the  purchaser  to  inform  the  mortgagee,  and  not 
tbe  mortgagee  to  seek  out  the  purchaser.  This  is  the  more 
tnie,  because  the  one  knows  where  to  go,  while  the  other 
l»a  no  clue.  3  Lead.  Gas.  in  Eq.  (4  Am.  ed.)  310;  Tayhr  v. 
^rtrU,  6  RawU  51. 

These  citations   make  it  perfectly  clear,  that   before  a 

'i^ortgagee  can  be  charged  with  notice  of  rights  or  equities 

^tiBitig  subsequent  to  the  execution  of  his  mortgage,  sonie- 

*^'ng  more  than  a  cliangc  in  posaossion  of  tlie  mortgaged 

P^'emiaea  must  be  shown.     To  deprive  him  of  the  right  to 

***'>'eiidcr  sucli  part  of  his  security  as  he  may  deem  prudent 

•^d  juBt  under  the  circumstances,  it  must  be  shown  that  he 

*-'*ew  his  act  would  result  in  injury  to  some  person  who  had 

*^ l>sequently  become  interested  in  the  mortgaged  promisee, 

^   that  he  would  have  had  such  knowledge,  had  he  made 

^^    inquiry  whieh  the  facta  before  him  made  it  bis  duty  to 

^^^Ise,  if  he  desired  to  avoid  unnecessary  wrong  to  another. 

^^be  application  must  be  denied,  with  costs. 
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Sarah   B.   Stephens   and   Annie   B.   Stephens,  by   thi* 

next  friend, 

V. 

Executor  of  Mary  L.  Howard,  deceased. 

1.  A  father  is  bound  to  support  his  infant  child,  if  of  sufficient  abiH^ 
even  though  the  child  may  have  an  ample  estate  of  its  own,  but  if  ^^ 
father  is  not  able  to  support  his  child,  or  not  able  to  support  it  aocor* 
ing  to  its  station  and  expectations,  a  court  of  equity  may  appropri^ 
its  own  estate  to  its  support. 

2.  Where  a  legacy  is  given  to  an  infant  unconditionally,  so  that; 
vests  at  once,  but  is  payable  when  it  attains  twenty-one,  or  at  any  ott^ 
future  time,  and  its  father  is  not  able  to  support  it,  and  the  int^**^ 
arising  from  the  legacy  is  not  sufficient  for  that  purpose,  a  court  * 
equity  may,  in  advance  of  the  time  fixed  for  payment  by  the  "^^ 
order  the  principal  of  the  legacy  applied  to  the  support  of  the  leg»^^ 

3.  Such  an  order  should,  however,  only  be  made  after  a  referee 
and  upon  satisfactory  proof  of  such  facts  as  clearly  show  that  i^ 
necessary. 

On  final  hearing  on  bill  and  answer. 

Mr.  J.  G.  Shipman^  for  complainants. 
Mr.  D,  C.  Blair^  for  defendants. 

The  Vice-Chancellor. 

The  comphiinants,  who  are  infants,  and  sae  by  their  O^ 
friend,  ask  that  the  principal  of  a  legacy  given  to  theia 
the  will  of  their  grandmother,  may  be  applied,  from  tini^ 
time,  by  order  of  the  court,  to  their  education  and  ra^*^ 
tenance,  notwithstanding  that,  by  the  terms  of  the  will,  i  ^ 
not  payable  until  they  attain  twenty-one  years  of  age.  CP 
is  now  seventeen  years  of  age,  and  the  other  thirteen.  Th  ' 
grandmother  gave  them,  together,  the  one-fourth  part  of  ^ 
residuary  estate,  with  direction  to  her  executor  to  invest  ^ 
same  safely,  and  pay  the  interest  thereof  to  them  until  tt^ 
reached  full  age,  and  then  pay  the  principal  to  them.     Tl>  ' 
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i  of  her  estate  is  $4,700.  They  have  no  other  property, 
so  far  as  appears,  no  otlier  expectations.  Their  mother 
Ad.  Their  fatlier  is  living,  but,  in  consequence  of  busi- 
misfortunes  recently  suftered,  it  is  represented  that  he 
become  so  greatly  impoverished  as  to  be  unable  to  sup- 
his  second  wife  and  her  infant  child.     Both  daughters 

at  school  when  their  fether  met  with  his  reverse  of 
ne;  they  have  been  continued  there  since  by  the  kind- 
of  an  uncle.  They  desire  to  be  educated  for  teachers, 
at  they  may  support  themselves.  That  is  the  principal 
ud  upon  which  they  a«ik  the  aid  of  the  court. 
ro  things  are  clear:  First,  that  the  legacies  are  vested, 
Itle  to  them  being  fixed  absolutely  in  the  legatees;  and, 
id,  that  by  the  express  terms  of  the  will  the  legatees 

no  right  to  an  immediate  payment  of  the  principal 
or  any  part  of  it.  Their  title  to  the  subject  of  the  gift 
perfect  now  as  though  the  right  to  it  had  been  cast 

them  by  the  statute  of  distribution,  but  they  have  no 

to  present  payment;  on  the  contrary,  the  testatrix  has 
plainly  said  that  they  shall  not  be  paid  now,  but  at  a 
e  time.  The  question  is  one  of  power.  Has  the  court 
r  to  direct  the  payment  of  these  legacies  in  advance  of 
ime  fixed  by  the  will  ?  As  a  general  rule,  courts  are 
as  much  bound  by  the  terms  of  a  will  as  are  the  ben- 
iries  under  it — it  is  a  law  unto  them  as  well  as  unto  the 
ees. 

Hwithstanding  many  expressions  of  doubt — prominent 
Dg  which  is  that  of  Lord  Kosslyn,  who,  when  a  like 
ication  was  first  presented  to  him,  said,  "I  fear,  if  I 
lid  make  this  decree,  it  would  be  my  will  and  not  the 
iter's,"  but  afterwards  made  the  decree — the  power 
16  court  to  give  aid  of  the  character  asked  seems  now 
9  well  established. 

umcellor  Kent,  after  examining  the  question  with  his 
1  care  and  thoroughness,  exercised  it  in  a  case  where,  I 
k,  there  was  much  more  reason  to  doubt  the  rightful- 
aod  propriety  of  its  exercise  than  there  can  be  in  this 
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case.  There  a  testator  directed  his  estate  to  be  appraiJ 
and  then  that  his  executors  should  put  at  interest,  on  g 
security,  one-eighteenth  part  of  it,  and  pay  the  inte 
thereof  to  one  of  his  daughters,  in  half-yearly  paynie 
during  her  life,  and  the  principal  on  her  death  fn  her  h 
She  had  six  infant  children,  the  youngest  being  ur 
seven.  She  had  been  divorced  from  her  husband.  ' 
fund  invested  for  her  amounted  to  less  than  54,< 
Neither  she  nor  her  children  had  any  other  estate, 
had  alread}*  incurred  a  considerable  debt  in  the  necesj 
maintenance  of  herself  and  her  children,  which  she  hac 
means  of  paying.  The  chancellor  held,  upon  these  ft 
that  it  was  clearly  within  the  power  of  the  court  to  bi 
in  upon  the  capital  of  the  estate  of  the  infants  and  mak( 
allowance  out  of  it,  not  only  for  their  future  maintent 
and  education,  but  also  to  discharge  the  debt  aire 
incurred,  flatter  of  Bosfwick,  4-  Johns.  Ch.  100.  He  c 
as  precedents  for  his  action,  Barlow  v.  Grants  1  Veim.  ; 
and  Harvey  v.  Harvey^  2  P.  Wms,  21,  In  the  last  case 
master  of  the  rolls  said,  that  where  a  legacy  is  given  t< 
infant,  payable  at  twenty-one,  but  is  vested,  and  there  is 
limitation  over,  and  the  legatee  has  nothing  else  to  sul 
on,  it  would  be  extremely  hard  that  he  should  starve  for 
sake  of  his  representatives,  who,  in  case  of  his  death,  w< 
be  entitled  to  his  legacy,  and  that  in  such  a  case  the  c- 
will  order  part  of  the  legacy  paid  presently  to  provide  bi 
for  the  legatee. 

A  jurisdiction  in  many  respects  similar  will  be  foun 
have  been  exercised  in  GrcenweU  v.  GreeynccU,  5  Vcs,  1 
Chambers  v.  Goldwin^  11  Ves.  i,  and  Ex  parte  Chambe) 
liuss,  ^'  Myl,  577.  All  the  cases  upon  the  subject  wil 
found  collected  in  2  Perry  on  Trusts  §  61S. 

It  seems  never  to  have  been  doubted  that  where  a  leg 
is  given  to  an  infant  unconditionally,  so  that  it  vests  at  o 
but  is  payable  when  he  attains  twenty-one,  or  at  any  o 
future  time,  and  there  is  a  direction  to  invest,  so  that 
interest  for  the  interim  may  be  accumulated  and  paid  < 
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■witH  the  principal,  it  ia  competent  for  a, court  of  equity, 
-notwithBtanding  the  direction  for  accuradlation,  to  order 
the  interest  to  be  applied  to  his  support,  if  he  ia  without 
other  means.  Stretek  v.  Watkins,  1  Madd.  H5 ;  Evans  v. 
Massei/,  1  You.  f  Jer.  196 ;  S  Lead.  Cos.  in  Eq.  {^th  Am.  ed.) 
"lie  marg.;  S  Perry  cm.  Trusts  §  615.  This  doctrine  was 
recognized  by  this  court  in  Tompldns  v.  Tompkins  Ex'r, 
3  C.  E.  Gr.  SOS. 

Tliesc  adjudications  Beem  to  me  to  settle  the  principle  of 
jui-iadiction,  for  a  power  which  enables  a  court  to  break  in 
"Pon  income  directed  to  be  accumulated,  is  quite  sufficient 
^  enable  it  to  deal  with  the  whole  fund,  and  make  such 
*^'^  Jxjsition  of  it  as  may  seem  to  it  to  be  wisest  and  beat.  The 
floti  rce  of  the  power  it  is  easy  to  trace.  It  is  found  in  the 
'**^t  that  the  infant  is  the  absolute  owner  of  the  property, 
n*>  other  peraon  having  either  a  present  or  prospective  legal 
interest  in  it,  and  that,  if  the  present  enjoyment  of  the 
P''«>perty  is  withheld,  the  infant  must  suffer,  possibly  for  the 
^Vantage  of  some  person  who  has  no  interest  in  the  infant, 
antl  was  never  thought  of  by  the  testator  as  a  possible 
recipient  of  his  bounty.  • 

The  authority  of  the  court  most  be  considered  established. 
It  ia,  however,  a  power  of  great  delicacy,  and  should  be 
exercised  very  sparingly  and  with  the  utmost  caution.     It 
may  easily  be  made  the  instrument  of  great  wrong  to  those 
ior  whoso  benefit  it  was  created.    A  father  is  bound  to  sup- 
port his  infant  child,  if  of  sufficient  ability,  even  though  it 
may  have  an  ample  estate  of  its  own,  but  if  he  is  not^or  not 
able  to  support  it  according  to  its  station  and  expectations, 
then  the  court  may  order  the  application  of  its  own  estate 
to  that  end.    But  such  orders,  I  think,  as  a  general  rule, 
should  only  be  made  after  a  reference,  and  upon  aatiafactory 
;     proof    Id  this  case  the  legatees  desire  to  be  educated  for 
"^'     teachers;   the  elder  to  be  fitted  to  teach  mueic,  and  the 
^  ;     other  to  become  a  school  teacher.      But  have   they   any 
i'    satural  aptitude  for  these  vocations?     There  are  persons 
•     with  so  little  capacity  to  acquire  musical  knowledge,  that 
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the  whole  fortune  of  these  children  might  b^  spent  upoo. 
one  of  them  without  qualifying  her  to  teach  even  the  rudi- 
ments successfully.      The  bill  gives  no  information  upon 
this  point,  nor  does  it  show  how  far  these  girls  have  been 
educated  in  the  particular  branches  that  it  will  now  be 
necessary  for  them  to  pursue,  nor  what  will  be  the  severul 
items  of  expenditure  which  it  will  be  necessary  to  incur 
annually  to  fit  them  for  the  professions  they  desire  to  follow. 
Under  the  circumstances,  a  reference  upon  these  points, 
as  well  as  to  inquire  what  is  the  present  pecuniary  condition 
of  the  father,  and  what  are  his  future  business  prospecte, 
must  precede  the  determination  of  the  question  whether  the 
order  asked  in  this  case  shall  be  made  or  not. 


The  East  Jersey  Iron  Compant 

V. 

Edward  H.  Wright. 

1.  a  contract  giving  a  party  an  exclusive  right  to  dig  ore  in  oaiv^ 
lands,  no  estate  or  interest  in  the  land  being  granted,  is  a  lioenie  ui 
not  a  grant  or  demise. 

2.  A  license  is  an  authority  to  go  upon  the  land  of  the  licensor  un^ 
do  an  act  or  series  of  acts  there,  but  passes  no  estate  or  interest  in 
the  land. 

3.  Unless  coupled  with  an  interest,  or  an  equity  has  been  CKfttcd 
by  acts  done  in  pursuance  of  a  license,  a  license  is  always  sul^eot  tt> 
revocation  in  either  of  the  following  methods :  (1),  by.  the  will  of  the 
licensor ;  (2),  by  the  death  of  either  of  the  parties,  or  (3),  by  a  oonvef* 
ance  of  the  land  upon  which  it  was  intended  to  operate. 

4.  Where  a  mining  license  is  granted  by  a  licensor,  for  the  purport 
of  having  his  lands  explored  and  their  mineral  resources  developedf 
and  it  contains  a  provision  that  if  the  licensee  concludes  to  abanduB 
digging  ore,  he  shall  notify  the  licensor,  if  the  licensee,  after  makiBg 
an  opening  in  the  lands  and  finding  a  large  deposit  of  ore,  does  in  laet 
abandon  the  enterprise,  because  the  ore  is  comparatively  valueless,  ht 
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^ill    be  held  to  have  abandoned  the  mine,  though  he  gave  no  formal 
notice. 

«^*    His  conduct,  under  such  circumstanceB,  constitutes  the  best  sort 
^^  notice. 


On  final  hearing  on  bill  and  answer,  and  on  cross-bill  and 
answer,  and  supplemental  bill  and  answer,  and  proofs  under 
all  the  bills. 


^r.  Thomas  N.  Mc  Carter  and  Mr.  Cortlandt  Parker y  for 
<^OTnplainant8. 

r.  Joseph  J9.  Bedle^  for  defendant. 

The  Vicb-Chakckllor. 

The  controversy  in  this  case  is  presented  in  a  two-fold 
aspect.  The  East  Jersey  Iron  Company,  claiming  to  be  in 
tne  inghtful  possession  of  an  iron  mine  opened  by  them  in 
^^i^ain  lands  located  in  the  county  of  Sussex,  have  filed  a 
^^11 ,  asking  that  the  defendant  Wright  may  be  enjoined 
frotn  asserting  any  right  to  the  mine,  or  claiming  any  inter- 
®^^  therein,  under  a  paper  in  their  bill  called  a  lease ;  and, 
also,  that  this  paper  may  be  declared  to  be  of  no  force  or 
^^lidity  against  them,  and  ordered  to  be  cancelled. 

w^right,  by  both  answer  and  cross-bill,  asserts  that  the 
P^per  which  his  adversaries  seek  to  have  adjudged  worth- 
^^,  is  not  only  valid  and  eftectual,  but  confers  upon  him  an 
^^clusive  right  to  dig  ore  in  the  mine  in  dispute,  and,  by  his 
*^^085-bill,  he  asks  that  his  adversaries  may  be  restrained 

^oija  all  further  working  of  the  mine,  and  be  decreed  to 
*^iTender  the  possession  of  it  to  him,  and  to  account  to  him 
5*^  the  ore  they  have  taken  therefrom.  Wright  has  also 
^led  a  supplemental  bill,  which,  under  the  conclusion  I 
^^'^e  reached  upon  the  main  issue,  it  is  neither  necessary 
^^  s.tialyze  nor  consider. 

It  is  thus- seen  that  the  litigants  assert  rival  rights  to  take 

''^  from  the  same  mine.     Each  claims  a  superior  and  exclu- 
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Bive  right.  Both  parties  claim  under  John  I.  Williao 
"Wright's  claim  is  founded  on  an  agreement,  under  seJ 
made  by  John  I.  Williams  with  Abram  Rude,  bearing  d«i 
March  24th,  1857,  whereby  Williams,  for  himself,  his  heii 
executors,  administrators  and  assigns,  agreed  with  Rud 
his  heirs,  executors,  administrators  and  assigns,  that  he  ai 
they  should  have  the  exclusive  right  and  privilege  of  raisii 
and  removing  ores  from  certain  lands  belonging  to  Willianc 
situate  in  the  township  of  Vernon,  in  the  county  of  Susse 
together  with  the  privilege  of  entering  into  and  upon  sa 
lands  for  the  purpose  of  raising  and  removing  ore,  and,  alf 
for  the  purpose  of  erecting  such  buildings  and  machine 
as  might  be  necessary  for  carrying  on  the  mining  busine^ 
Williams,  in  addition,  granted  to  Rude  the  privilege  of  d 
ting  timber  for  the  use  of  the  mine,  without  charge.  Ra* 
agreed  to  pay  Williams  twenty-five  cents  a  ton  for  all  gO' 
ore  sold  and  removed  from  the  mine  by  their  joint  conse^ 
The  agreement  further  provided  that,  in  case  Rude  shotJ 
conclude  to  abandon  getting  ore,  he  should  give  Williar 
notice. 

Immediately  after  the  execution  of  this  paper.  Rude  ss* 
he  made  an  opening  in  the  lands  described  in  it,  about  t 
feet  deep,  exposing  from  twelve  to  eighteen  feet  of  ore,  ai 
removed  about  ten  tons  of  ore.  He  has  dug  no  ore  sine 
and  no  further  mining  operations  have  been  carried  ^ 
under  his  paper.  None  of  the  ore  raised  by  Rude  was  sol 
Neither  Williams,  nor  those  who  have  succeeded  to  Ir 
rights,  have  derived  a  penny's  profit  or  advantage  from  C 
paper.  Rude  transferred  his  rights,  under  this  paper, 
John  II.  Brown,  on  the  13th  of  March,  1873,  and  Bro^ 
assigned  them  to  Wright,  July  7th,  1875. 

The  origin  of  the  rights  claimed  by  the  East  Jersey  Irt 
Company,  is  an  agreement  made  by  John  I.  Williams  wi 
Oliver  Ames,  Oakes  Ames  and  Oliver  Ames,  jr.,  bearit 
date  the  5th  day  of  April,  1860,  whereby  Williams  agrees 
for  himself,  his  heirs  and  assigns,  to  give  to  the  Ameses,  th6 
successors  or  assigns,  the  exclusive  right  to  all  the  iron  o 
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on  an j^  laud  owned  by  him  (excepting  only  a  riglit  of  Abram 
Sade  to  a  shaft  mudc  by  him  to  the  extent  of  sucl)  dlmft  on 
the  surface  of  the  ground),  together  witli  the  riglit  of  dig- 
ging and  removing  the  same.  The  agreement  also  [n-ovided 
that  the  Ameses  should  biive  the  right  to  erect  Huch  works 
and  buildings  as  were  necessary  in  conduotiug  their  busi- 
neBB,  and,  in  case  they  abandoned  the  mine,  to  remove  their 
machinery;  they  were  also  given  the  right  to  use  timber, 
growing  near  the  mine,  for  the  purpose  of  tiniboring  tlieir 
shaft  and  other  necessary  purposes.  It  was  also  provided 
that,  in  case  Williams  sold  any  of  his  lands,  he  should 
KMrve  the  minerals  for  the  benefit  of  the  Ameses.  Tho 
Amoeeg  agreed  to  pay  twenty-five  cents  a  ton  for  all  ore 
rwsed  and  removed,  to  keep  correct  accounts  of  the  quun- 
ti^'  raised  and  i-emoved,  and  to  make  semi-annual  pay- 
iients.  The  agreement  also  required  the  Ameses  to  raise 
sod  remove  fifty  tons  of  ore  annually,  or  to  pay  tonnage  on 
tb»t  quantity,  and,  in  case  that  quantity  was  not  raised  or 
lonnage  on  that  quantity  paid,  that  the  agrocnient  should 
l*«ime  void. 

It  is  undlBputed  that  the  tonnage  or  royalty  required  by 
11118  agreement  has  been  paid  and  accepted  by  the  party 
^•'tilled  to  it,  and  that  whatever  rights  were  created  by  it 
^*'e,  80  far  as  they  affect  the  lands  in  controversy,  been 
"^nsferred  to  the  East  Jersey  Iron  Company.     The  agree- 
ment was  assigned  to  them  in  September,  1873.     John  L 
Williams  conveyed  the  lands  containing  llie  ore  in  dispute 
***  his  son,  Isaac  Williams,  on  the  12th  of  May,  1864.     He 
^^•3k  possession  at  once,      John  I.  Williams  died  subse- 
"^^Jently.     After  the  East  Jersey  Iron  Company  acquired  the 
^Shts  conferred  upon  the  Ameses  by  this  agreement,  they 
^tered  upon  the  lands  containing  the  ore  in  dispute,  and 
•^•■■oceeded  to  develop  a  mine.     They  expended  a  eonsidur- 
**l«  sum  of  money  in  its  development,  and  they  have 
l^^lished  the  fact  that  the  mineral  deposit  in  these  lands 
1^       *ilaable,  both   in   respect  to   its  quality   and  quantity. 
■Hir  poBoesBion  and  mining  operations,  must,  in  this  con- 
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troversy,  be  assumed  to  have  been  lawful  and  rightful 
against  everybody  except  the  parties  to  this  suit,  who  chal- 
lenge them,  and  claim  that  they  were  invasions  of  their 
rights.  They  must  be  assumed  to  have  been  rightful 
against  the  owner  of  the  land. 

This  brings  us  to  the  decisive  question  of  the  case :  What 
is  the  legal  operation  of  the  Rude  agreement?  Is  it  a  grant, 
a  lease,  or  merely  a  license?  The  language,  it  will  be 
observed,  is  purely  promissory  or  executory:  "It  is  agreed 
that  Rude,  and  those  who  succeed  to  his  rights,  shall  have 
the  exclusive  right  and  privilege  &c."  Nothing  passes  pres- 
ently as  under  technical  words  of  grant,  dedi  et  concessu  T<3 
constitute  a  grant,  it  is  not  indispensable  that  technical 
words  shall  be  used,  but  they  must  be  words  which  vriU 
manifest  the  same  intention.  No  such  words  are  toxMti^ 
here.  The  language  of  this  instrument  is  equally  ineffi' 
cacious  to  manifest  a  purpose  to  make  a  demise.  17b< 
technical  words  of  a  lease  are  "demise,  lease  and  to  fiirna 
let;"  but  any  others,  signifying  the  same  intention,  W^ 
have  the  same  eftect.  But  they  must  clearl}'  show  that  tb* 
lessor  intends  to  divest  himself  of  possession,  and  that  tb^ 
lessee  shall  come  into  it. 

In  HanUy  v.  Wood^  )3  Barn,  ^  Aid.  72^^  the  inatrume**^ 
employed  was  a  deed,  and  by  it  the  grantor  granted  vxftc 
the  grantee  and  his  assigns  free  liberty,  license,  power  air>^ 
authority  to  dig,  raise,  mine  and  sell  all  metals  and  miners** 
whatsoever  which  should  be  found  in  certain  lands  of  t^^ 
grantor.  It  was  held  that  the  deed  merely  granted  a  licer»^ 
to  dig  ore,  and  to  take  such  as  the  licensee  should  separ^** 
from  the  freehold,  but  that  the  grantee  acquired  no  est^-"* 
in  the  land,  nor  in  the  ore  deposited  therein  until  heh^* 
severed  it  from  its  connections. 

The  instrument  used  in  Funk  v.  lialdeman^GS  Pa,  St.  2^' 
was  a  deed,  by  which  the  grantor  bargained  and  sold  ur^  ^ 
the  grantee  and  his  heirs,  the  free  and  uninterrupted  i^- ' 
and  privilege  of  entering  upon  the  lands  of  the  grantor, 
prospect  and  dig  for  ore,  and  to  take  and  sell  the  sanc^^ 
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This  language,  it  was  held,  amounted  neither  to  u  lease  uor 
to  a  sale  of  the  land,  nor  to  a  aale  of  any  of  the  minerals  in 
the  lands.  Many  other  adjudications,  adopting  the  sanit- 
tonstruetioii,  might  be  cited,  but  the  meaning  of  instru- 
mcnte,  coached  in  such  language,  can  scarcely  be  regarded 
>8  a  debatable  matter. 

By  force  of  tlie  words  of  the  instrument  under  considera- 
tion, unless  we  attribute  to  them  a  signitieance  much  more 
^^tensive  than  tliat  they  have  in  legal  science,  or  can  have 
11  virtoe  of  their  own  intrinsic  force,  it  is  plain  they  pass  no 
*;8tate  or  iiropcrty  in  the  lands  or  the  minerals  deposited  in 
them.  They,  at  most,  merely  gave  Rude  authority — we 
"lay  say  exclusive  authority — to  enter  upon  the  lands  of 
'*  illiams  and  to  do  a  suriea  of  acts  there  for  his  own  profit, 
without  [tassing  any  estate  or  pnjperty  in  the  lands.  Such 
"l  luthorization  is  a  license  and  not  a  lease.  Itkhmaii  v. 
^Unrin,  1  Zab.  390;  Cook  v.  Slearns,ll  Afass.  537  ;  3  Kaifs 

*'A  license  to  work  a  mine,"  says  Bainbridge,  "diftcrs 

™'OTnaleaBe  in  this:     A  license  simply  confers  a  right  of 

Property  in  the  minerals  when  they  have  been  severed  from 

J*>©  freehold,  while  a  lease  is  a  conveyance  of  an  actual 

'*»tere8t  in  the  thing  demised."     Baivb.  on  Mines  117.     The 

**(ade  agreement,  in  my  judgment,  simply  conferred  a  license. 

!'_     A  license,  pure  and  simple,  is  a  mere  personal  privilege; 

I  '*  doth  extend  but  to  him  to  whom  it  was  given,  and  cannot 

Nff*  granted  over.     J^riwf  v.  Cane,  10  Conn.  375 ;  Jackson  v. 

^wioct,  ^  Jiihm.  417  ;  Hoicr?  v.  Ball,  7  Barn,  .j-  Q-iW.  4S1. 

^Ven  when  money  has  been  paid  for  it,  it  is  revocable,  at 

■*■*,  atthe  pleasure  of  the  licensor.     Hetjield  v.  Cnitr»l  S. 

**-  0».,5  i>KfcA.  SJil;  S.  a,  LI  671.     The  death  of  either 

*f  the  parties  will  terminate  it.     Johnson  v.  Carter,  IG  Muss. 

i^;  Raggles  v.  Leswre,  SI  Pwk.  Ifi7.      Even  when  under 

'^■li  the  licensor  may  revoke  it  at  will.     3  Am.  Jjewl.  Cfci.«. 

^O;  Wood  V.  Ltadbitter,  IS  M.  ^  W.  845.     And  when  it 

:    ■fle«ti  lands,  a  conveyance  of  them  will  revoke  it.     Cook  v. 
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SteamSy  11  Mass.  638;  Stevens  v.  Stevens ,  11  Mete.  {Ma& 
Wallis  V.  Harrison,  i  M.  ^  W.  538. 

These  rules  do  not,  however,  apply  when  an  int 
coupled  with  the  license,  or  an  interest  is  created 
execution  of  the  license.  To  illustrate :  If  A.  sells 
tel,  situated  on  his  lands,  he  may,  by  express  words, 
ize  the  purchaser  to  enter  and  remove  it,  or  permie 
do  so  will  be  implied  necessarily  from  the  tran8acti< 
either  case  the  license  to  the  purchaser  to  go  and 
his  property  is  irrevocable,  otherwise  the  vendor  mi 
simply  exercising  his  power  of  revocation,  defeat  a  1 
had  just  made.  And  so  a  license,  giving  the  licen 
right  to  cut  a  tree  on  the  laud  of  the  licensor,  and  < 
away,  or  to  dig  ore  in  his  mine  and  remove  it,  become 
ocable  after  the  tree  is  cut,  or  the  ore  is  dug,  otherw 
licensor  might  practice  a  ruinous  fraud  upon  his  li 
by  exercising  his  power  of  revocation  at  that  point 
transaction  where  he  would  derive  the  most  ad^ 
himself  and  inflict  the  greatest  injury  upon  his  li 
Except  in  these  cases,  and  others  like  them,  wi 
appears  that  the  authority  or  privilege  given  has  1 
far  executed  that  its  withdrawal  will  amount  to  a  f 
license,  whether  created  by  parol  or  by  writing  und 
is  always  subject  to  be  revoked  in  either  of  the 
already  indicated.  Under  our  system  of  real  propei 
no  other  rule  can  be  tolerated.  Even  when  thit 
interferes  to  prevent  the  revocation  of  a  license  p 
executed,  it  gives  relief  only  upon  equitable  terms. 
Water  Power  Co.  v.  Chambers^  1  Stock.  471. 

The  adjudications  upon  this  subject  are  numerc 
discordant.  Taken  in  their  aggregate,  they  can 
reconciled,  and  if  an  attempt  should  be  made  to  i 
them  into  harmonious  groups,  I  think  some  of  then 
be  found  to  be  so  eccentric  in  their  application  < 
principles,  as  well  as  in  their  logical  deductions,  a 
impossible  of  classification.  But  the  doctrine  just  s 
think,  must  be  regarded  as  the  plain  result  of  the 
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weight  of  authority,  and  as  a  necessary  and  natural  sequence 
of  certain  established  principles  of  real  property  law.  ^  Am. 
Lead.  Cos.  738  et  seq. ;  Thomas  v.  SorreU^  Vaugh.  351 ;  Wood 
V.  Leadbitier,  13  M.  ^  W.  846 ;  Funk  v.  Baldeman,  63 
Pu.  SL  229. 

A  license  may  confer  either  a  sole  or  exclusive  right,  or 
wmply  a  right  in  common.  If  it  simply  confers  a  right  to 
dig  and  take  ore,  or  to  work  a  mine,  it  is  not  exclusive,  and 
the  licensor  may  himself  take  ore  from  the  same  land  or 
niine,  or  license  others  to  do  so.  And  when  it  authorizes 
the  licensee  to  dig  and  carry  away  all  the  ore  to  be  found 
m  certain  lalids,  it  does  not  confer  an  exclusive  right.  If 
It  be  merely  a  license,  and  no  estate  or  property  in  the  land 
is  passed,  the  licensee  acquires  no  title  to  the  ore  until  he 
^  severed  it     Such  a  license  has  been  adjudged  to  confer 

•  privilege  similar  to  a  right  of  common  sans  nombre — to 

• 

pve  a  right  without  stint  as  to  quantity,  but  not  exclusive 
^f  the  grantor.  The  authorities  supporting  this  view  will 
^  found  cited  in  Silsby  v.  Trotter,  2  Stew.  223.  There  can 
w  no  doubt  that  the  instrument  under  consideration  con- 
ferred an  exclusive  right.  The  licensor  has  expressed  his 
^tention  in  that  respect  in  plain  words.  lie  agreed  that 
Kade  should  have  the  exclusive  right  and  privilege  of  rais- 
^g  and  removing  ore.  This  unquestionably  gave  Rude  an 
delusive  right  so  long  as  his  license  continued  in  force.  It 
^y  be  laid  down  as  a  general  rule,  that  if  it  appears  to  be 
the  intention  of  a  deed  of  grant  or  license,  that  the  grantee 
•boold  be  solely  and  exclusively  entitled  to  work  for  min- 
^fals,  the  grantor  will  be  precluded  from  afterwards  abridg- 
^or  derogating  from  his  grant  by  any  attempt  to  exercise 

*  right  incompatible  with  his  former  disposition.  Balnb.  on 
^^269.  But  did  Rude's  license  continue  in  force  after 
Williams  parted  with  the  lands  upon  which  it  was  intended 
^  operate  ?  No  reservation  of  his  rights  was  made ;  at  least 
•one  has  been  shown.  By  force  of  his  license  he  acquired  no 
•^1  interest  or  term  in  the  lands.  His  right  consisted 
^*  bare,  naked  authority  to  go  upon  them  and  dig  and 
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remove  ore.  He  had  no  possessiou,  and  was  inv 
no  right  to  possession  which  was  sufficient  to  be  t 
tion  of  an  action  of  ejectment.  His  license  was  qi 
he  obtained  it  without  paying  a  consideration  for  i 
done  nothing  under  it  which  rendered  its  revocati 
as  a  matter  of  law  or  conscience,  unfair  or  unju 
license  invested  him  with  no  estate  or  interest  in 
and  no  equities  have  been  raised  in  his  favor  by  tl 
iture  of  money  or  labor  under  it,  it  is  difficult  to  u 
by  force  of  what  legal  or  equitable  rule  it  can  be  s 
sess  the  least  efficacy,  after  the  person  who  grai 
ceased  to  have  any  interest  in  or  dominion  over 
upon  which  it  was  intended  to  operate. 

It  seems  to  me  to  be  incontestably  true,  as  a  Ic] 
sition,  that  the  moment  a  licensor  divests  himf 
whole  estate  in  the  land,  and  his  dominion  ove 
any  permission  or  authority  granted  by  him  to  do 
the  land,  not  resting  in  grant  or  demise,  nor  coi 
rights  or  equities  arising  out  of  acts  done  in  pui 
such  permission  or  authority,  must  also  cease. 

But  a  more  decisive  consideration  remains  to  I 
The  Rude  license  was  conditional ;  if  he  conclude 
don  the  getting  of  ore  he  was  to  give  notice, 
vision,  as  well  as  the  general  scheme  of  the  ii 
shows  that  it  was  the  intention  of  the  parties  thj 
tinuance  of  Rude's  privilege  was  to  depend  on  th 
he  dug  and  removed  ore.     It  is  clear  that  the 
relations  of  the  parties  were  not  to  remain  the 
notice  that  they  were  before  notice;    the  notic 
intended  to  be  an  unmeaning  ceremony,  which  sh 
the  parties  just  where  they  were  before  it  was 
yet  it  is  not  expressly  said  that  the  effect  of 
should  be  to  end  Rude's  privilege.     Such,  ho\ 
undoubtedly  the  meaning  of  the  parties.     If  w 
attention   to   the  general  design   of   the   instn: 
nature  of  the  property  which  was  the  subject  ma 
arrangement,  the  situation  and  relation  of  the  p 
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the  character  of  the  privilege  granted,  it  la  imprtssible  to 
beWere  that  Williams  intended  to  give  to  Itiidu  an  excluaivi- 
and  irrevocable  privilege  to  take  ore  from  hia  Innde,  whioli 
Rode  might  exercise  or  not,  just  as  he  pleased,  and  if  lie 
chose  not  to  exercise  it,  that  his  arbitrary  choice  in  the 
matter  should  have  the  efi'ect  of  preventing  "VVilliania,  for- 
ever, from  developing  the  mineral  resources  of  his  land. 
Williams's  object  was  undoubtedly  just  the  reverse  of  this. 
His  purpose  was  to  have  liis  lands  explored  and  their  min- 
eral resources  developed,  not  to  grant  a  privilege  which 
«™ld  be  used  to  clog  their  development.  That  Rude 
nnderstood  that  this  was  Williams's  purpose,  I  think  there 
«n  be  no  doubt.  The  discovery  and  mining  of  ore  was 
manifestly  the  design  of  both  parties,  and  their  contract 
raatlmis  and  duties  were  to  cease  when  that  purpose  was 
'liandoned.  Rude  had  a  right  to  terminate  the  arruuge- 
fuent  at  any  time,  after  he  had  concluded  to  abandon  the  gettmg 
tf  ort,  by  notice  either  verbal  or  written.  Abandonment 
'^  the  essential  operative  fact,  not  notice.  That  wua 
merely  the  means  by  which  the  fact  of  abandonment  was 
'"becommnnicated  to  Williams.  Rude  could  not  abandon 
"le  jetting  of  ore  and  still  retain  hia  privilege.  Ilin  right 
"•'■l  not  depend  upon  hia  will,  but  upon  the  fact  that  he  dug 
''"i  removed  ore.  His  contract  gave  him  no  right  to  say, 
"Iwill  abandon  the  getting  of  ore  for  the  present,  but  not 
anally;  I  may  resume  after  the  lapse  of  ten  or  tifteen  years," 
A  More  to  take  any  ore  for  that  period  was  abandonment, 
"WniBtakable  and  absolute.  The  continuance  of  his  license 
"*pended  on  his  acts  and  not  on  his  will,  and  in  trying  to 
••"ertain  whether  he  concluded  to  abandon  the  getting  of 
*•  or  not,  liis  conduct,  and  not  hia  worda  or  mental  pur- 
1    Poiei,  miiat  be  the  teat. 

^pon  the  fiicts,  aa  he  atates  them  himself,  there  is  no 
foo  for  dispute  or  diversity  of  opinion.  As  already  stated, 
"  1857,  he  made  an  opening,  about  ten  feet  deep,  in  the 
^di  eovered  by  hie  license,  and  removed  about  ten  tons  of 
*?i«ad  tlien  abandoned  work  and  has  done  nothing  since. 
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He  found  ore  in  abundance,  but  of  a  kind  then  regards 
as  comparatively  valueless.     He  abandoned  the  enterpri 
because  it  v^as  profitless.     There  can  be  no  doubt  abo 
what  his  conduct  meant.     It  was  of  itself,  and  in  itse"^ 
actual,  open  and  notorious  abandonment,  and  amounted  ' 
notice  of  the  most  emphatic  sort.     In  my  view,  there 
little  appearance  of  justice  in  the  claim  that  now,  since 
similar  enterprise,  undertaken  at  the  risk  of  other  parti 
and  carried  on  with  their  money,  has  been  made  successfL. 
those  who  claim   to  have   succeeded   to  Rude's  position 
should  be  permitted  to  come  in  and  repudiate  his  abando 
ment,  and  set  up  a  stale  right  and  take  to  themselves  tB 
whole  profit  of  the  venture. 

Said  Lord  Eldon,  in  Nonoay  v.  jffoire,  19  Ves.  144-'  *^ 
licensee  who  stands  by  and  suffers  another  to  incur  gr€s= 
expense  and  risk  in  developing  a  mine,  without  assertiir" 
any  claim  until  the  experiment  has  proved  a  success,  p^" 
sents  a  claim  not  to  be  admitted  in  a  court  of  equity."    " 
mine,"  he  further  said,  "  frequently  remains  in  the  mc^ 
hopeless  state  for  years,  and  may  at  last  be  rendered  proS 
able  by  an  adventurous  speculator.     Such  speculations  a 
always  very  hazardous.     Perhaps,  when  you  think  you  ha^ 
a  golden  prospect,  the  whole  thing  fails.     I  have  known 
copper  mine,  producing  one  week  at  the  rate  of  £20,00(K 
year,  and  the  next  week  worth  nothing.     There  are  p^rso^ 
who  will  stand  by  and  see  large  expenditures  incurred  ^ 
such  operations,  intending,  if  the  venture  turns  out  succe^ 
ful,  to  set  up  a  claim,  but  if  otherwise,  to  have  nothing  to  d 
with  it.     Such  persons  have  no  right  to  the  aid  of  a  cou- 
of  conscience." 

In  my  judgment,  the  Rude  license  is  without  any  virt^ 
or  force  whatever,  having  been  revoked  by  the  licensor  ai^ 
abandoned  by  the  licensee.  The  East  Jersey  Iron  Co^ 
pany  are  entitled  to  a  perpetual  injunction,  and  the  cro^ 
bill  of  Wright  must  be  dismissed.  The  East  Jersey  Ir^ 
Company  are  entitled  to  costs  on  both  decrees. 
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Elisha  Rdckhan. 

1  -  A  transfer  of  property,  made  in  fraud  of  orediton,  while  void  ai 
*^   'fcliem,  u  good  between  the  partiei. 

2~  He  who  att«mpte  to  oheat  others,  hj  a  fraudulent  transfer  of  his 
Prck(>ertj,  has  no  right  to  complain  if  he  gets  cheated  himself. 

3_  Whether  a  deed  has  been  delivered  or  not,  is  a  question  of  inten- 
^^Kk  ■  it  may  be  effected  by  words  without  acts,  or  by  acts  without 

,  ^-  When  the  mrcumscanoee  show,  unmistakably,  that  the  one  party 
"»t«Bded  to  divest  himself  of  title,  and  to  invest  the  other  with  It, 
^^li-very  will  be  considered  complete,  though  the  instrument  still 
'^KKknius  in  the  hands  of  the  grantor. 


On  final  hearing  on  bill,  answer  and  proofs  taken  before 
*  *X»aater. 

•Jftr.  Jacob  Weart,  for  complainant. 

Jtfr.  Robert  Allen  and  Mr.  John  W.  Taylor,  for  defendant. 

1?HB  Vice-Obanoellob. 

1%e  litigants  in  this  case  are  husband  and  wife.  The 
*1it  IB  brought  to  foreclose  a  mortgage.  No  defence  ia 
'^ade  by  the  owners  of  the  mortgaged  premises.  The 
"tiaband  disputes  tlie  title  of  the  wife  to  the  mortgage  sued 
**•!.  It  was  given  to  him  originally.  For  the  purpose  of 
***nBferring  it  to  bis  wife,  be  assigned  it  to  a  tliird  person, 
'^•xi  that  person  executed  an  assignment  to  the  wifu.  liotli 
^^tjsfers  were  voluntary.  The  husband  retained  all  the 
***'Per8.  The  parties  afterwards  sopiirjited,  and  ainee  tlien 
^^«  hnsband  hae,  on  demand,  refused  to  aurrendor  them. 
T^^  was  made  a  party  to  this  suit  for  the  purpose  of  compel- 
***g  bim  to  surrender  them.  The  assignment  to  the  third 
'^^''son,  or  roediam,  was  recorded.    That  from  bim  to  the 
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wife  was  not.  There  is  no  satisfactory  proof  of  an  acti 
manual  delivery  to  her.  The  bond  and  mortgage  wc 
delivered  to  her,  and  at  the  time  delivery  was  made,  t 
husband  told  her  they  were  hers.  He  also  told  the  mo 
gagor,  in  her  presence,  that  they  were  hers.  It  is  not  d 
puted  that  a  valid  delivery  of  the  transfer  by  the  husband 
the  medium  was  made.  The  registry  of  that  transfer, 
direction  of  the  husband,  and  his  acceptance  of  a  retransi 
to  his  wife,  are  acts  so  conclusive  in  their  character  as 
preclude  all  discussion  as  to  their  legal  significance. 

Two  objections  are  ilrged  against  the  complainant's  titl 
First,  that  the  assignment  to  her  has  never  been  delivere 
and,  second,  that  the  transfers,  having  been  made  w 
design  to  defraud  creditors,  and  being  incomplete,  the  coi 
will  assist  neither  party,  but  must  leave  them  just  wher^ 
finds  them.  The  second  objection,  it  will  be  observed,  ie 
mere  sequence  of  the  first.  If  delivery  was  made,  so  tl 
title  passed  to  the  complainant,  the  transfers  are  unimpea^ 
able  by  the  husband.  No  rule  of  law  is  more  firmly  esti 
lished  in  this  state,  than  that  a  transfer  of  property,  mff 
in  fraud  of  creditors,  while  void  as  to  them,  is  good  w* 
partes.  It  rests  not  only  upon  the  express  letter  of  i 
statute  of  frauds,  but  also  upon  the  most  obvious  consid^ 
tions  of  public  policy.  Baldwin  v.  Campjkld^  4  ^^  ^ 
897 ;  Tantum  v.  Miller,  3  Stock.  551 ;  Marlatt  v.  Wanon 
i  a  E,  Gr.  4S4,;  Cutler  v.  Tattle,  Id,  562.  He  who  attem^ 
to  cheat  others,  by  a  fraudulent  transfer  of  his  property,  k 
no  right  to  complain  if  he  gets  cheated  himself  There 
a  rugged  but  wholesome  justice  in  compelling  him  to  tai 
what  he  has  tried  to  give.  In  the  language  of  Chancel 
Williamson,  in  Baldwin  v.  CampJicUU  it  is  but  even-hand 
justice  to  present  to  the  lips  of  the  defrauder  the  poisoc: 
chalice  he  has  prepared  for  the  lips  of  others. 

The  case  presents  but  a  single  question :     Was  a  su^ 
cient  delivery  made?     The  answer  to  a  question  of  ^ 
nature  nmst  always  depend,  in  a  great  degree,  upon 
intention  of  the  parties.     The  important  question  is,  ^^ 
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do  the  circumstanceB  of  the  transaction  show  tM  parties 
meant?  Delivery  may  be  effected  by  words  without  acts, 
or  by  acts  without  words,  or  by  both  acts  and  words. 
Whenever  it  appears  that  the  contract  or  arrangement 
hetwecn  the  parties  has  been  so  far  executed  or  completed 
that  they  must  have  understood  that  the  grantor  had  divested 
himself  of  title,  and  that  the  grantee  was  invested  with  it, 
delivery  will  be  considered  complete,  though  the  instrument 
itself  still  remains  in  the  hands  of  the  grantor.  Crawford  v. 
Bertholf,  Scfx.  467 ;  Folly  v.  Vajitut/l,  4  Hal.  158  ;  Farlee  v. 
Farlee,  1  Zab.  285 ;  CmnoiiY.  Cam) on,  11  C.  E.  Gr.  319. 

As  already  stated,  the  husband's  divestiture  was  complete. 

His  assignment  was  fully  executed,  so  that  he  was  stripped 

^^f  all  title,  and  his  right  transferred,  absolutely,  to  another. 

He  18  not,  therefore,  in  position  to  dispute  the  complainant's 

^itle,  at  least  in  his  own  right,  nor  to  refuse  to  surrender  the 

evidences  of  her  title.    But,  on  the  argument,  it  was  insisted 

ftat  the  title  to  the  mortgage  remained  in  the  medium,  and 

that  it  was,  therefore,  the  duty  of  the  husband  to  retain  the 

papers  for  his  benefit.     But  the  medium  makes  no  such 

claim.    He  is  a  party  to  the  suit,  and  has  been  examined  as 

a  witness.     lie  admits  that  he  was  used  merely  as  a  means 

|>i  passing  title.     He  accepted  title  for  the  purpose  of  pass- 

^^g  it  to  the  wife,  and  did  simply  what  he  was  told  was 

liecessary  to  effect  that  object.      There  can  be  no  doubt 

*"Out  the  legal  efl'ect  of  his  acts.     He  signed  and  acknowl- 

^g^  an  assignment  to  the  wife,  and  allowed  her  husband 

^  take  it.     By  force  of  the  facta  themselves,  and  indopcnd- 

^Dtly  of  any  appointment  or  agreement,  the  husband  was 

^ngtituted  the  agent  of  his  wife.     Delivery  to  him,  under 

^^circumstances  stated,  was  just  as  effectual  in  investing 

^'with  title  as  if  manual  delivery  had  been  made  to  her. 

The  duty  of  the  court  is  plain.     On  the  facts,  as  the  hus- 

"^d  now  admits  them,  it  is  clear  that  his  wife's  title  to  the 

^'^gage  must  be  regarded  as  unassailable  by  him.    His 

.  *™ince  has  no  support  even  in  apices  juris.    The  complain- 
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ant  is  eiltitlcd  to  a  decree.  The  costs  of  so  much  of  this 
litigation  as  has  beeu  made  necessary  by  the  husband'i 
answer,  must  be  adjudged  against  him,  and  not  against  the 
other  defendants. 


Anna  E.  Marsh 

V. 

George  P.  Cook. 

1.  No  definition  of  fraud  can  bo  framed  which  will  embnoe  6T«T 
case,  but  no  deception  or  artifice  will  be  held  to  be  an  actionable  fraad 
which  does  not  cause  iiyury  or  prejudice  to  the  party  seeking  radiMi* 

2.  Courts  have  no  power  to  enforce  moral  duties  or  to  correct  udcob* 
Bcientious  acts  which  work  no  loss  or  damage. 

3.  A  party  cannot  be  defrauded  in  being  induced  to  do  what  g^d 
liMth  and  a  proper  observance  of  hb  promises  make  it  his  duty  to(kk 


On  final  hearing  on  bill  and  answers,  and  proo&  taken 
orally  before  the  vice-chancellor. 

3fr.  William  B.  Guilds  Jr.j  for  complainant 
31r,  George  T.  Wcrts^  for  defendnut. 

The  Vice-Chancbllor. 

The  complainant  seeks  a  decree  adjudging  that  a  tnort^ 
gage  made  by  her  to  the  defendant  is  void,  because  obtained 
by  fraud.  Two  grounds  are  specified :  First,  that  the  defMid' 
ant  procured  her  to  execute  a  mortgage  to  him  for  aw* 
largely  in  excess  of  the  debt  really  duo;  and,  second, tbit 
he  induced  her  to  execute  it  by  falsely  representing  thati^ 
was  not  a  mortgage,  but  merely  a  written  acknowledgmelt 
of  her  indebtedness  to  him. 

The  proof  in  support  of  the  first  ground  is  very  feeble* 
Aside  from  certain  admissions  imputed  to  the  defendant, 


\ 
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is  scarcely  anything  worthy  to  be  dignified  as  proof, 
lition  it  may  be  said  that  the  countervailing  evidence 

no  doubt  as  to  what  is  the  truth.  The  complainant 
or  ten  or  twelve  years  prior  to  the  fall  of  1877,  kept  a 
er  boarding-house  at  Madison,  New  Jersey.  The 
lant,  for  most  of  that  period,  had  furnished  her  with 

all  the  butcher's  meat  she  used.     A  settlement  was 

in  the  spring  of  1873,  when  the  complainant  was- 
to  be  indebted  to  the  defendant  in  over  ?500.  Notes 
given  for  the  sum  so  found  due,  which,  except  a  bal- 
if  $10,  were  paid  in  different  sums  at  different  times, 
J  the  next  three  or  four  years.  In  the  meantime  the 
lant  continued  to  supply  the  complainant  with  meat. 
L'count  of  the  meat  furnished  after  the  settlement  was 
n  a  very  careless  and  irregular  way,  so  far,  at  least, 

defendant's  interests  were  concerned.  At  first  the 
3  were  made  in  a  pass-book,  which  was  left  in  the 
Bion  of  the  complainant;  afterwards,  on  a  loose  piece 
er,  which  was  also  left  with  her,  and  after  that  on  the 
Df  her  kitchen.     Ko  other  account  seenis  to  have  been 

parties  are  agreed  that  the  defendant  became  urgent 
settlement  in  the  spring  or  summer  of  1877.  The 
lant  says  he  furnished  the  complainant,  in  the  spring 
7,  with  the  amount  of  his  claim.  In  the  fall  of  the 
year  the  complainant  began  to  make  preparation  to 
the  statf,  and  the  defendant,  in  consequence,  naturally 
e  very  anxious  to  have  the  amount  of  his  claim  liqui- 
and  secured.  He  called  on  her  at  her  residence,  and 
er  what  he  made  the  amount  of  his  claim;  she  thought 
i  not  owe  him  i^o  much,  but  he  assured  her  that  she 
She  says  she  wanted  him  to  wait,  but  that  he  replied. 
Id  make  no  diflerence,  if  his  claim  was  not  right  he 

make  it  so.  She  further  says  she  then  gave  him  a 
or  what  he  said  was  due,  and  promised  to  give  him 
ij  for  its  payment.  She  is  mistaken  in  saying  she 
ite  ft  note  at  this  time — she  first  gave  a  due-bill,  and 
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afterwards,  on  the  siinie  day,  gave  a  note.     The  doo-l>«'' 
lidmitted  that  the  debt  was  $1,476,  and  gave  her  the  rig'b^ 
to  give  a  note  for  it,  at  three  years,  upon  condition  that  sh* 
i*ecured  its  payment  satisfactorily.     At  this  time,  it  will   l>* 
remembered,  all  the  accounts  were  in  her  possession,  ai*  ^ 
should  have  been  eaailv  accessible  to  her.     If  she  really 
believed  that  the  defendant  claimed  more  tlian  was  du*^? 
she  had  it  in  her  power  to  show  him  his  error.     Even   i* 
she  only  doubted,  she  had  the   means  at  hand  to  asce  re- 
tain the  truth.     She  neither  then,  nor  at  any  subsequo**^ 
time,  appealed  to  the  accounts  to  see  whether  his  claim  w 
correct  or  not.     So  far  as  the  evidence  gives  any  inform 
tion,  she  never  examined  the  accounts  herself  nor  had  thox^* 
examined,  to  ascertain  how  much  she  owed.     She  did  tx<^^ 
produce  the  accounts  on  the  trial,  nor  did  she  show  that  eit** 
had  made  such  an  eftbrt  to  get  them,  or  their  contera*^' 
before  the  court,  as  to  evince  a  strong  anxiety  that  the  cO*"' 
rectness  of  the  defendant's  claim  should  be  tested  by  tt** 
accounts  tliemselves.     Her  conduct,  in  this  respect,  sho'^'^ 
very  plainly,  I  think,  that  she  has  never  had  the  least  fei  *^*^ 
that,  if  the  accounts  were  jiroduccd,  they  would  show  thB-*" 
the  defendant's  chiim  was  less  than  she  has  admitted  it  to  l^^* 
It  cannot  be  denied  that  the  defendant  has  been  extrem^*-^ 
careless,  but  his  conduct,  in  this  respect,  attbrds  the  co 
plainant  no  ground  of  complaint.     She  was  not  (endanger 
by  it ;  it  put  her  in  a  position  of  decided  advantage,  w 
she  could  much  more  easily  and  successfully  wrong  hi  '^ 
than  he  could  her.     There  is  nothinjr  in  the  evidence  whi  ^  ^' 


will  justify  even  a  suspicion  that  the  sum  secured  by  t"^ 
mortgage  was  not  Justly  due  to  the  defendant. 

The  second  fraud  charged  is,  that  the  defendant  entrapp- 
the  complainant  into  the  execution   of  the  mortgage, 
falsely  representing  it  to  be  simply  a  written  acknowle< 
nient  of  her  indebtedness  to  him.    It  is  important  to  remai 
just  here,  that  when  the  due-bill  was  given,  it  was  aj 
between  the  parties  that  the  complainant  should  have  th' 
jears'  further  time  within  which  to  pay  her  debt,  upon  c- 
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dition  that  she  gave  a  uote  with  satisfactory  security.  This 
agreement  is  expressed  on  the  face  of  the  due-bill.  The 
complainant  now  admits,  in  her  evidence,  that  when  she 
gave  the  note  it  was  understood  that  she  should  give  secu- 
rity for  its  payment,  that  she  should  execute  a  paper  for 
tliat  purpose,  and  that,  when  she  executed  the  mortgage  in 
yuestioii,  she  thought  she  was  executing  such  a  paper.  But 
she  says  she  also  told  the  defendant  that  she  would  not  give 
a  niortgage,  and  that  he  replied  he  would  not  usk  for  one. 
This,  however,  the  defendant  denies.  The  mortgage  con- 
forms, in  time  of  payment,  to  the  terms  of  the  agreement. 
The  officer  who  took  her  acknowledgment,  read  it  to  her 
*'^  full,  plainly  and  distinctly,  in  the  presence  of  the  defend- 
*^iit.  During  the  reading,  she  remarked  it  read  like  a  deed, 
"^'hereupon  the  defendant  said  it  was  not  a  deed,  but  a  sccu- 
^*ty  for  the  note,  and,  if  she  paid  the  note,  he  would  have 
^^  further  claim  under  it.  She  acquired  title  to  the  mort- 
K^Scd  promises  under  the  will  of  her  husband,  and  at  the 
*oot  of  the  description  of  the  lands  given  in  the  inortgiige 
^^^y  are  referred  to  as  the  same  which  were  given  to  her 
"y  the  will  of  her  husband.  After  the  mortgage  was  read, 
^©  defendant  left  the  room,  leaving  the  complainant  and 
^he  officer  there  alone.  She  then  said  that  she  did  not 
^ink  she  owed  the  defendant  so  much  money,  to  which  the 
officer  replied  that  she  had  a  right  to  demand  an  itemized 
*^5count,  and  that  she  was  not  obliged  to  sign  the  paper  if 
®he  did  not  want  to.  She  then  executed  the  mortgage,  and, 
^^mediately  after  doing  so,  stated  that  she  supposc<l  her  son 
**  atnes  would  be  very  angry  when  he  knew  what  she  had 
^one.  The  mortgage  does  not  seem  to  have  been  referred 
^<^j  by  its  technical  name,  by  any  of  the  parties  in  any  part 
^f  the  transaction,  and  it  appears  that  the  defendant  made 
*  remark  to  the  officer,  while  they  were  on  the  way  to  the 
Complainant's  house,  which  will  justify  the  belief  that  he 
'Wanted  to  conceal  the  technical  name  of  the  instrument. 

These  are  the  leading  and  material  facts  of  this  part  of 
the   case.    Do  they  show  that  the  complainant  has  been 
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John  R.  Vanatta 

V. 

Gilbert  Brbwbr  and  Jambs  E.  Moon. 

1.  On  construing  a  deed,  the  question  is,  not  what  did  tl 
intend  to  do,  but  what  has  he  done  by  apt  and  proper  words 

2.  The  proper  words  to  be  used  in  creating  a  limitation 
term  granted  by  a  lease  are  '*  while,"  ''as  long  as,"   "un 
"  during." 

3.  To  create  a  good  condition  upon  which  a  term  granted 
shall  end  before  it  expires  by  lapse  of  time,  a  right  to  re- 
breach,  must  be  expressly  reserved. 

4.  A  breach  of  the  covenants  of  a  lease,  in  the  absence  of 
tion  to  that  e£fect,  does  not  work  a  forfeiture  of  the  term. 

5.  Where  a  term  is  demised  in  clear  and  apt  words,  it  cai 
defeated  by  words  as  strong  and  express  as  those  by  which  it 


On   motion   to   dissolve   injunction,   heard   on 
answers. 

3/r.  Henry  S.  Harris^  for  motion. 

JUr.  J.  G.  Shipmany  contra. 

The  Vice-Chancbllor. 

This  is  a  motion  to  dissolve  an  injunction.  Its 
presents  simply  a  question  of  construction.  The  a 
ant,  on  the  6th  of  August,  1875,  executed  a  leaw 
seal,  to  one  Thomas  McCann,  whereby  he  gave, 
demised  and  leased  unto  McCann,  and  to  his  h 
assigns,  tlie  full,  free  and  exclusive  right,  privil 
liberty  of  entering  into  and  upon  certain  lands, 
exploring  the  same,  and  of  sinking  pits  and  j 
therein,  and  of  making  levels,  and  mining  and 
removing,  or  otherwise  disposing  of  any  and  all 
minerals  then  being  in,  under  and  throughout  the  li 
the  term  of  twenty  years  from  the  date  thereof.     1 
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reserved  was  the  payment  of  a  certain  sum  of  money  for 
each  ton  of  merchantable  ore  removed  from  the  premises. 

Immediately  following  the  premises,  the  lease  contains  this 

clause : 

''And  the  said  party  of  the  second  part,  for  himself  and  his  assigns, 
doth  covenant,  promise  and  agree  to  and  with  the  said  party  of  the 
iint  part,  his  heirs,  executors,  administrators  or  assigns,  that  he  will 
commence  exploring  for  iron  ores,  on  the  premises,  within  two  months 
from  the  date  hereof,  it  being  hereby  understood  and  agreed  by  and 
between  the  parties  hereto,  that  the  said  party  of  the  second  part,  hii 
Mn  and  assigns,  shall  have  twelve  months  from  the  date  hereof  to 
explore  the  said  land  and  premises  for  iron  ores  or  minerals." 

It  is  admitted  a  search  for  ore  was  commenced  within  the 
time  specified.  An  excavation  was  made,  and  a  small 
quantity  of  ore  raised  and  removed — the  complainant  says, 
Iwsthan  one  hundred  pounds.  No  further  work,  either  in 
exploration  or  mining,  was  done  until  January,  1880.  Tlie 
defendants  obtained  title  to  the  lease,  by  assignment,  in 
December,  1879,  and  afterwards,  in  the  following  month, 
commenced  sinking  a  shaft  near  the  complainant's  dwelling- 
nouse,  at  a  point  where,  he  says,  no  previous  exploration  or 
wcavation  had  been  made.  Their  work  was  arrested  by 
the  injunction  which  they  now  seek  to  have  removed. 

That  the  lease  gave  the  lessee  a  right  to  enter  upon  the 
*ud8  demised,  and  to  search  for  ores  therein,  and  to  mine 
•ud  remove  the  same,  there  can  be  no  doubt.  The  terms 
'^  to  grant  those  rights  are  both  apt  and  comprehensive. 
^Wfor  the  presence  of  the  clause  just  quoted,  the  instru- 
Jtient  would  have  contained  nothing  which  would  aftbrd  the 
•"ghtest  pretext  for  challenging  the  rights  of  the  defend- 
^^  What  is  the  office  of  this  clause  ?  Is  it  a  limitation 
^Aeterm  granted,  or  a  condition,  upon  a  breach  of  which 
*he  term  ends,  or  simply  a  covenant  ?  I  think  it  is  very 
•*^  it  is  not  a  limitation.  In  the  construction  of  a  deed 
^  question  is,  not  what  did  the  grantor  intend  to  do,  but 
*nat  has  he  done  by  apt  and  proper  words.  Adams  v.  Boss^ 
*  'I".  610.    The  proper  words  to  be  used  in  creating  a  lim- 
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.itationare,irAife,a.imj,a.,«nti?,««rfi«rihy.  Theex«qto< 
given  by  Blackstone  are:  ^*  As  when  land  is  granfedto  < 
man  so  long  as  he  is  parson  of  Dale,  or  while  he  oontinac 
unmarried,  or  until  out  of  the  rents  and  profits  he  shall  hsv 
made  £500,  and  the  like."    ^  BUu  Oom.  156. 

It  is  equally  clear,  I  think,  it  is  not  a  condition,  for  th 
authorities  are  agreed  that,  to  create  a  good  conditimi, 
right  to  re-enter,  on  breach,  must  be  reserved  to  the  leooi 
Thus  Littleton  says:  The  words  si  contingai  will  create  aeoi 
dition  if  a  power  of  entry  is  added ;  and  therefore  if  A.  grtc 
land  to  B.,  to  have  and  to  hold,  to  him  and  his  heirs,  an 
if^  or  but  if  it  happen  that  B.  do  not  pay  to  A.  £10  at  Easte 
without  more  words,  this  is  not  a  good  condition ;  bat  i 
these  words  be  added,  that  then  it  shall  be  lawful  for  A.  t 
re-enter,  it  will  be  a  good  condition.  ^  Cruisers  Dig.  jM 
Shep.  Touch.  122;  1  Wash,  on  Real  Prop.  320;  Wilson^ 
Phillips  J  2  Bing.  16  ;  Wheeler  v.  Dascomb,  3  Cash.  285.  Ab 
where  it  is  doubtful  whether  a  clause  in  a  deed  be  a  cov<* 
nant  or  condition,  the  court  will  incline  against  the  latt« 
construction.     4  KenVs  Com.  132. 

The  words  here  are  plain  and  simple  words  of  covenan 
and  nothing  more.  In  respect  to  their  legal  significant 
there  can  be  no  dispute.  No  right  of  re-entry  is  reserve* 
and  there  are  no  words  of  forfeiture  or  cesser.  The  rule 
settled,  that  a  breach  of  the  covenants  of  a  lease,  in  tb 
absence  of  a  stipulation  that  a  breach  shall  have  that  effec 
does  not  work  a  forfeiture  or  determine  the  term.  Bockoti 
v.  Post,  1  Dutch.  290. 

Where  a  term  is  demised  in  clear  and  apt  words,  it  ca 
only  be  defeated  by  words  as  strong  and  express  as  those  I 
which  it  is  created,     ^yllson  v.  Phillips^  ubi  supra. 

A  clause  in  a  lease  stipulating  that  the  lessee  shall  deliv 
up  the  demised  premises,  on  three  months'  notice  beii 
given,  and  the  payment  to  him  of  a  sum  of  money,  h 
been  held  to  be  neither  a  limitation  nor  a  condition,  but 
covenant,  and  therefore  that  the  giving  of  the  notice  ai 
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tender  of  payment,  parsuant  to  the  coTeasnt,  did  not  end 

the  term.    Wheder  v.  Dascomb^  ubi  supra, 

Tlie  aathorities  render  it  manifeat  that  the  term  granted 
b;  tlie  lease  ander  coneideration  is  still  ODtstanding  and 
nndetennined,  and,  consequently,  as  the  defendants  now 
bave  the  title  to  it,  that  this  court  has  no  aathority  to 
deprive  them  of  its  ei^oyment.  The  injanction  mast  be 
^Ived,  with  coita. 


CASES 

AtuvDau)  Id 

E  PREROGATIVE  COURT 

or 
THE  STATE  OF  NEW  JERSEY, 

FBBBUABY  TBBM,  1860. 


Tbbodorb  Bunton,  Esq.,  Obdikabt. 


Ahsbew  Moobe  and  others,  appellaats, 

V. 

QioTANNi  Raoqi  and  others,  respondents. 

antirely  diecretioDsry  with  th«  orpbans  court  to  Teatat«  an 
trator's  socount  or  nol,  and  from  Buoh  determination  no  appeal 


■eal  from  Hudson  orphans  court.    Motion  to  dismiss 

8.  SoweU,  Janes,  for  the  motion. 
C.8.SU,  contra. 

OKDnrABT. 

I  is  taken  from  an  order  of  the  orphans  coort 
I  coantf,  refusing  to  restate  a  second  time  the 
t  of  the  appellant  as  administrator,  and  set  aside 
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ail  order  of  distribution  made  on  the  first  restatement  of  the 
account.     The  refusal  to  restate  the  account  was  based  on 
the  assertion  that  the  court  had  no  power  to  restate  an 
account  a  second  time.     The  court  were  at  liberty  to  refuse 
to  restate  the  account  at  their  discretion,  and,  frorti  tbeir     I 
order  refusing  to  restate,  no  appeal  will  lie.     It  does  not 
even  appear  that  there  was  any  new  matter  to  be  laid  before 
the  court.     For  aught  that  appears,  everything  which  w 
stated  in  the  petition  as  reason  for  restating  the  account 
had  been  previously  passed  upon  by  the  court.     It  is  clear 
that  it  should  and  must  be  left  to  the  discretion  of  the  court 
to  say  whether  there  shall  be  a  restatement  of  an  account 
or  not,  and  that  their  determination  on  the  subject  ougbt  to 
be  final   and    not   reviewable   on   appeal.     Otherwise  ib® 
power  of  appeal  would  be  unlimited. 

It  was  held  in  New  York  that  an  appeal  would  not  U^ 
from  an  order  refusing  a  rehearing  of  a  motion  for  instra^^*' 
tions  to  a  master  (  Williamson  v.  i/j/tr,  4  Wend.  172\  no^ 
from  an  order  denying  a  motion  to  vacate  an  order  that  * 
bill  be  taken  j^ro  confcsso,'  Rowley  v.  Van  Bethuysen^  t^ 
Wend.  382. 

It  is  laid  down  that  the  only  case  in  which  a  party  canno^ 
appeal  from  tiic  decision  of  the  court,  is  where  the  dete**" 
mination  complained  of  is  merely  the  result  of  the  exerci®* 
of  discretion  on  the  part  of  the  judge,  in  a  case  where  th^ 
matter  was  fairly  a  subject  for  the  exercise  of  discretion;  ^'^ 
such  case  the  practice  of  the  court  will  not  allow  an  app®** 
from  the  discretion  of  one  judge  to  that  of  another.  2  D^^ 
Ch.  Pr.  {4ih  ed.)  146.:\  U63.  See,  also,  Powell  on  JippeV^^' 
Proceedings  §  78. 

The  granting  or  refusal  of  the  motion  in  this  case  appe^^ 
to  me  to  have  been  a  matter  resting  wholly  in  the  discret**^ 
of  the  court,  and  not  reviewable  on  appeal.  If  the  appell^^ 
was  aggrieved  by  the  decree  upon  the  final  account,  and  ^ 
order  of  distribution  based  thereon,  of  which  he  complain' 
he  might  have  appealed  from  them. 

The  appeal  will  be  dismissed,  with  costs. 
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William  Young,  appellant, 

V. 

IIuLDAH  B.  Young,  administratrix,  respondent. 

The  statute  (Bcc,  p,  771  {  86)  provides  that  an  appeal  from  the 

decree  of  the  orphans  court,  on  a  claim  against  an  insolvent  estate, 

most  be  taken  within  twenty  days  from  the  time  of  rendering  the 

decree.    Exceptions  to  a  claim  were  heard  October  lOtb,  1879.    About 

SoTember  15th,  1879,  the  court  rendered  its  decision,  but  announced 

no  time  for  signing  the  decree.    The  decree  was  signed  December  2d, 

1879,  which  was  not  a  regular  court  day,  and  was  marked  as  filed  as  of 

tl»t  date,  by  "  G.  L.,  late  surrogate.''    G.  L.  was  not  then  the  surrogate 

of  the  county.  On  December  17th,  1879,  the  appellant's  proctor  inquired 

for  it  of  the  actual  surrogate,  who  did  not  know  of  its  existence,  but 

Marched  for  and  found  it  on  that  day,  and  marked  it  filed  as  of  that 

<Ute.— if«2(^  tbat  an  appeal  taken  on  December  31st,  1879,  was  within 

the  time  limited  by  the  statute. 

Appeal  from  decree  of  Warren  orphans  court,  refusing  to 
allow  a  claim  of  a  creditor  against  an  insolvent  estate. 
Motion  to  dismiss  the  appeal. 

Mr,  Charles  A.  Tjott^  for  the  motion. 
Messrif,  J,  G.  Shipman  ^  Son^  contra. 

Th>  Ordinary. 

The  estate  of  Jacob  Young,  deceased,  was  declared  insolv- 
^^^  A  claim,  put  in  by  William  Young,  was  excepted  to 
and  disallowed  by  the  court,  by  decree  dated  December  2d, 
1879.  An  appeal  was  taken  by  William  Young  on  the  81st 
<>f  that  month,  twenty-nine  days  after  the  date  of  the  decree. 
The  statute  provides  that  an  appeal  in  such  a  case  must  be 
^n  within  twenty  days  from  the  time  of  rendering  the 
*cree.    {Rev.  p.  771  §  86.) 

when  was  tie  decree  rendered  in  this  case,  within  the 
leaning  of  the  law  ?  The  time  is  to  be  computed,  not  from 
retime  when  the  decision  was  announced,  but  from  the 
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time  when  the  decree  was  reduced  to  writing,  8igne< 
filed  or  entered  on  the  minutes  of  the  court.  HiU 
Schenck,  ^  Mc  Cart,  398. 

The  decree  was  not  entered  of  record  until  after  Ja 
Ist,  1880.  It  was  rendered  during  the  term  of  office 
present  surrogate.  The  certificate  of  filing  endorsed 
is  signed  by  George  Lomasson  as  "late  surrogate,' 
certifies  that  it  was  filed  December  2d,  1879,  the  day 
date.  Lomasson,  indeed,  was,  as  he  states,  not  sun 
then,  and  he  had  no  right  whatever  to  certify  to  the 
of  a  paper  in  the  surrogate's  office  as  of  that  date.  B 
certificate  is  signed,  also,  by  the  present  surrogate,  wli 
the  lawful  surrogate  at  the  time  when  the  decree  wae 
and  the  signature,  "George  Lomasson,  late  surrogate, 
be  disregarded  as  surplusage. 

The  exceptions  were  heard  October  10th,  1879. 
day  about  the  middle  of  November  following,  the 
announced  that  it  would  render  its  decision  that  aftei 
It  appears  to  have  done  so  accordingly,  in  the  preset 
one  of  the  proctors  of  the  Appellant.  It  fixed  no  tii 
signing  the  decree.  It  was  signed  December  2d, 
That  was  not  a  regular  court  Hay.  Friday,  the  5tl] 
After  the  decree  was  signed,  one  of  the  proctors  < 
appellant  inquired  for  it  in  the  surrogate's  office.  Tl 
rogate  said  he  did  not  know  whether  it  had  been  sigi 
not,  but  would  look  for  it  amongst  the  papers  of  th 
surrogate.  He  did  so,  and  found  it  there.  It  appears 
that  the  decree,  although  marked  as  having  been 
December  2d,  1879,  had  been  so  marked  by  the  late 
gate,  and  not  by  the  proper  officer;  and  it  seems  not  U 
been  actually  on  file  when  the  proctor  for  the  apj 
asked  for  it  on  the  occasion  just  referred  to.  The  p 
surrogate  had  not  then  signed  the  certificate  of  filin 
would  not  be  just,  under  the  circumstances,  to  hold  th 
decree  was  filed  on  the  2d  of  December.  It  was  fil 
the  day  when  the  present  surrogate  found  it  and  sign- 
certificate  of  filing.     The  proctor  of  the  appellant  saj 
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the  appeal  was  drawn  on  that  day,  which  appears,  hy  the 
date  of  the  notice,  to  have  been  the  17th  of  December.  If 
Buch  are  the  facts  (and  they  are  not  denied),  the  appeal  was 
not  lost,  but  must  be  held  to  have  been  taken  within  the 
time  fixed  by  the  statute  for  the  purpose. 
The  motion  will  be  denied,  but  without  costs. 


Rachbl  a.  Bussom,  appellant, 
George  T.  Forsyth  and  others,  respondents. 

On  the  distribution  of  an  intestate's  estate  after  his  death  in  1874, — 
^<^^,  that  the  claim  of  his  granddaughter  Rachel  (daughter  of  hia 
deceased  daughter)  to  a  share,  could  be  resisted  by  proof  of  the  ille- 
gitiiuacy  of  her  mother,  notwithstanding  intestate's  recognition  of 
Rebel's  mother  as  his  daughter  by  an  entry  in  his  family  Bible,  and, 
^>8o,  in  other  ways ;  and  notwithstanding,  also,  that  intestate,  his  wife 
«od  daughter  (Rachel's  mother)  are  all  dead,  and  that  Rachel's 
mother's  legitimacy  was  never  questioned  until  after  the  death  of  her 
''^^er  and  mother  and  herself,  and  not  until  the  intestate's  (her  father's) 
••*•*•  was  about  to  be  distributed. 


On  appeal  from  the  decree  of  Monmouth  county  orphans 
«oart 


l^«OTB. — Among  the  declarations  of  parents  admissible  to  prove  the 

ie^  of  a  child  luffwt  their  marriage,  mny  be  an  answer  in  chancery 

y^^^irigKi  V.  3foM,  Ow/'p.  B91  f although  this  case  has  been  sometimes 

IJ^tioned,  BerkUy  Peerage  Case,  4  Camp,  J^W ;  and  by  Justice  Ijowrie 

^[■■•llting  in  Pnige  v.  Dennison,  1  Granfs  Cas.  S87] ;  also,  Wharton  Peerage, 

^(X^Hn,  205;   Burnt  v.  Bums,  12  Ffa.  379  j  Henderson  v.  Carfjxll,  31 

J^.  W7 ) ;  but  not  a  bill  (Stark,  Evid.  (9th  A  m .  ed. )  *Jt39:  Johnson  v.  Johnsm, 

iS^^^] ;  or,  recitals  in  deeds  [Bicking's  Appeal,  2  Brews,  202 )  Pose  v. 

^^K  B  Fmge  681  /  Richard  v.  Brchm,  73  Pa.  St,  I4O) ;  or,  recitals  in 

S^  [Johnson  V.  Johnson^  1  Desauss,  595 ;  Vulliamy  v.  Huskisson,  8  You, 

^tjte  W/  Pearsw  v.  Pearson.  36  Cat.  609 :  Johnson  v.  Pembroke,  11  East 

^&^  fiftwiy  V.  Wad£,  1  MyL  &  Or.  338 ;  Kenyon  v,  Ashbridge,  35  Pa.  SL 

SLi  ^loe&um  V.  Oraw/ords,  3  Wall,  175;  Viall  v.  SmUh,  6  R,  L  417; 

d  T.  Brekm.  73  Pa,  St,  I40 ;  Haden  v.  Iveg,  51  Ala,  381 ;  although 

HoIiinTet  Ehringhaus  v.  Cartwrightj  8  Ired,  39) ;  or,  letters  addressed 

*■*  wife  (FmrU  r.  Pub.  Adm\  3  Brad/,  168;  Vincent's  Appeal,  60  Pa. 


at 
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31r.  W.  IL  Vredenburr/h,  for  appellant. 
Mr,  Joel  Parker^  for  respondents. 

The  Ordinary. 

The  sole  question  involved  in  this  case  is  as  to  the  r 
of  Rachel  A.  Bussom  to  a  distributive  share  of  the  per8< 
estate  of  her  grandfather  John  Jones.     She  is  the  daug 
and  only  child  of  Mary  Burtis,  deceased,  who  was  the 
of  Abner  L.  Burtis.     Mary  Burtis  was  the  daughter  of  J 
Jones  and  his  wife,  Ann,  whose  maiden  name  was  Hopi 
John  Jones  died  October  9th,  1874.     His  -daughter  I 
was  born  March  30th,  1828,  and  died  April  1st,  1861. 
was  the  oldest  child  of  her  parents.     The  claim  of 
Bussom  is  resisted  on  the  ground  that  her  mother  w« 
illegitimate  birth.     Mrs.  Bussom  relies  for  the  estal 
nient  of  her  claim  mainly  upon  the  fact  that  her  mother 
always  treated  by  John  Jones  as  his  lawful  child;  tha 


St.  S^S) ;  or,  parol  declarations  that  they  had  never  been  m; 
{(\aufnrd  v.  Blackhirn^  17  Md,  4^;  Bamum  v.  Bamum,  ^2  Afd, 
Wright  V.  Jlicksy  15  Ga,  160;  Haddock  v.  Boston  <fe  M,  R,  iJ.,  S  AlUn 
Niles  V.  Sprat/uc,  IS  luwa  198  ;  Dannelli  v.  Dannelli,  4  -Bw*^  5-^/  ^^ 
y,  Chamberlaw^  1  N.  Y.  Sup,  Ct.  600 ;  see  Srherpf  v.  Szadeczki/,  4 
Smith  110;  Jiochcell  v.  Tunnicliff,  6£  Barb.  4O8  ;  Boy  kin  v.  Boykin, 
C.  262  :  IlamVton  v.  Hamilton,  9  <X  d'  Fin.  327;  Kuhlv.  Knauer,  7  B. 
ISO] :  ju*  to  declarations  of  a  godfather,  see  Fielder  v.  Ftelder,  2  Hag<^ 

Whether  general  reputation  is  admissible,  see  Haddock  y,  Boi 
jr.  J£.  Jt.,  3  Allen  298;  Strgall  v.  Strgall,  2  Brock.  256  ;  Davis  v.  Ori 
Alti.  540 ;  Buchanan  v.  State,  55  Ala.  154;  Wriqht  v.  Hicks,  15  Ga. 
Myatt  V.  Myatf,  44  111.  473;  Miller  v.  White,  80  III.  580;  Boone  v.  F 
28  Md.  607 ;  McOoon  v.  Irvin,  1  Finney  526  ;  Henderson  v.  Cktrgill^Sl 
S67 ;  or,  proof  that  the  child  resembles  its  putative  parent^  by  ofl 
the  child  as  an  exhibit,  or  otherwise,  Hubbaek  *384  ;  United  States  v.  C 
i  Cranch  0.  C.  592  ;  Wright  v.  Hicks,  15  Ga.  160  ;  Morris  v.  Davis,  Xi 
Ad.  Bast.  217 :  Risk  v.  State,' 19  Ind.  152;  Beitz  v.  StaU,  S3  Ind. 
State.  V.  Bowles,  7  Jones  579 ;  Jones  v.  Jones,  45  Md,  144;  Warfic^  v. 
76  N.  C.  175. 

The  lapse  of  time  increases  the  presumption  as  to  the  lejritima 
offspring  [Ferrie  v.  Fub.  AdmW,  4  Brad/.  28,  23  N.  Y.  90,  13  Wall. 
Chambers  v.  Dixon,  2  Serg.  <fc  R.  ^75/  Kelly  v.  McGuire,  15  Ark. 
Piers  V.  Fiers,  2  H.  of  L.  Cas.  331 :  Stevenson  v.  Gray,  17  B.  Mon, 
Cope  v.  Fearce,  7  GiU  247 ;  Rogers  v.  Fark,  4  Humph.  480;  see  Du 
Donovan,  3  Hagg.  301) ;  and  it  has  been  said  that  after  the  death  \ 
|Mirent8,  their  marriage  cannot  be  drawn  in  question  to  bastardixe 
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itry  of  her  mother's  birth  in  Jones's  family  Bible,  he 
ed  her  to  be  such,  for  she  is  therein  stated  to  have 
the  (laughter  of  John  Jones  and  Ann,  his  wife;  that, 
5  entry  of  the  marriage  of  Jones  and  his  wife,  in  the 
t  of  the  justice  of  the  peace  by  whom  the  marriage 
olemnized,  it  appears  that  they  were  married  March 
.823,  which  was  twenty-two  days  before  tlie  birth  of 
Bussom's  mother;  that,  before  the  birth  of  Mrs.  Bus- 
mother,  John  Jones  stated  that  he  was  married,  and 
he  legitimacy  of  Mrs.  Bussom's  mother  was  not  ques- 
l  until  after  the  death  of  her  father  and  mother  and 
f,  and  not  until  her  father's  estate  was  about  to  be 
juted. 

i  appellant's  counsel  insists  that,  inasmuch  as  John 
and  his  wife  and  their  daughter  Mary  are  all  dead, 
t  is  established  that  Jones  and  his  wife  w^ere  lawfully 
cd,  the  law  of  bastard  eigne  and  midier  puisne  will  not 
t  the  legitimac}*  of  Mary,  their  daughter,  to  be  called 


Com,  Dig,  Bastard  (B,) ;  S  iStark,  Evid.  *221  ;  Harris  v.  Jlicks,  2 
^ :  Jackxon  v.  Uehm,  6  Jones  Eq,  IJ^S ;  Spears  v.  Burtnn,  SI  Miss, 
*ou'efl  V.  Powell^  j?7  Miss,  783) ;  »o,  where  the  issue  was  also  dead 
n  V.  Johnson^  1  Desauss,  50fi  ^  Johnson  v.  Johnson ^  SO  Mo,  7j?) ;  so, 
•ce  to  bastardize  the  issue,  cannot  be  decreed  after  the  death 
of  the  parties  to  a  voidable  marriage  ( Wickham  v.  En  fetid,  Cro, 
?/  E/liotf  V.  r/M/T,  2  PhiUim.  10  ;  Bonham  v.  Bad qk*/,  7  III,  622;  Park- 
Tfaf,  .J.J  Pi.  St.  300:  Walter's  Appeal,  70  Pa,  Sf.S9S;  A.\,  B„  L, 
\  &  ]>.)  659 :  Park  v.  Barron^  20  <ra.  702;  Banks  v.  Banks,  34  Ga, 
fevennon  v.  O'rai/,  17  B.  Mon,  103;  Tompjiert  v.  Tomppert,  13  Bush 
arrison  v.  Harrison.  2:2  Md.  JfOS ;  Cropscy  v.  McKinney,  30  Barb.  Jfi  ; 
\,  Bowers,  lu  Rich.  Eq.  5^)1;  Sackett  v,  Giles,  3  Barb.  Ch.  20^ ; 
V,  Broeas,  2  Sw.  Sr  Tr.  383 :  Grant  v.  Grant,  Id.  522 ;  see  Arwn., 
,419:  Hemminq  v.  Price,  Id.  432 :  Taylor  v.  Taylor,  1  Lee  571  ; 
T.  Holmis,  2  Ind.  107  :  Com,  v.  Perrt/jnan,  2  Leigh  717 ;  GriJ/in  v. 
U  How.  Pr.  213,  37  X.  Y.  621 :  Gathings  v.  Williams,  5  Ired.  487  : 
Iter  V.  Sprivg/irld.  15  17.  S85  ;  Boatman  v.  Curry,  25  Mo.  433 :  Ward 
luy,  2S  Miss.  4IO  ;  Bavgh  v.  Baugh,  37  Mich,  59;  Sloan  v.  Kane,  10 
i.6€;  Beavan  y.  McMahon,  2  Sw,  A  Tr,  58). 
■  made  evidence  by  statute,  the  mere  certificate  of  a  minister 
nuurriflf^e  ceremonv  performed  by  him,  is  inadmissible  (i  Bish. 
Diw.  K  472,  473  :\:ains  v.  lie//,  12  How,  472;  Ellis  v.  Ellis,  11 
f;  Com.  v.  Litthjohn,  15  Ma^s,  163 ;  see  Taylor  v.  State,  52  Miss. 
MsLrn  ▼.  Crawfords,  3  Wall.  175 ;  Arms  v.  Middleton,  23  Barl»,  571; 
1g§  T.  Quick,  3  Car.  A  K,  305 ;  Tandy  v,  Masterson,  1  Bibb  330  ; 
mwBP*  Etlate,  2  Brews.  239:  Allen  v.  HaH,  2  Koit  it  McC,  116). 
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in  question.  By  that  law,  if  the  bastard  entered  into  poese 
sion  of  the  lands  of  his  father  after  the  death  of  the  latte 
and  kept  [possession  until  his  own  death,  and  they  descende 
to  his  issue,  all  other  heirs  of  his  father  were  barred.  Tl 
reason  was  that,  in  the  case  of  a  person  thus  peculiarly  ci 
cunistanced,  the  law  would  not  unravel  the  matter  and  suffi 
his  estate  to  be  shaken  after  the  land  had  descended  to  h 
issue.  2  Bla.  Comm,  248.  But,  by  the  common  la^ 
legitimation  of  the  birth  of  a  bastard  by  the  subseqaei 
marriage  of  his  parents  was  confined  to  that  case.  JVife 
Harl  of  Bathy  1  Scdk.  120  ;  Hvbback  on  Succession  S67. 

In  the  case  just  cited,  which  was  an  action  of  ejectmeD 
the  proof  w^as  that  the  parents  of  the  person  whose  legii 
macy  was  in  question,  were  both  dead,  and  he  was  dead  ala 
His  parents  were  married  after  his  birth,  and  lived  t(^tb« 
as  husband  and  wife  for  ten  years  and  until  their  deat 
He  was  recognized  by  his  father  as  his  son  and  heir,  and,  * 
such,  sat  in  parliament  and  w^as  recognized  in  a  royal  pate: 


A  certified  copy  of  a  marriage  record,  when  required  to  be  kept  by  sti 
ute,  iR  plenary  evidence  of  such  marriage  (1  Bish,  on  Mar.  ds  bvi* 
463,  469;  Egremmt  v.  Gronzcbrook,  4  Ad,  tk  El.  (N,  S,)  4O6 ;  Oook€ 
JJoi/dj  Pcake'A  Evid,  Avp,  xxi  ;  M'olfaston  v.  Barnes f  1  M,  A  Rob,  SB 
Verholf  V.  Van  HomvenUngen^  21  Iowa  439 ;  Prevost's  Case,  4  J-m,  An,  54 
Norihfield  v.  Plymouth,  20  Vt,  582;  StaU  v.  Hasty,  42  Me.  xiS7  ;  BUukki 
V.  Craw/ords,  3  WcdL  175;  Kan.  Pae.  B,  B,  v.  Miller,  2  Colorado  M 
Beggs  v.  State,  55  Ala.  108 ;  Jones  v.  Jones,  18  Me.  308 ;  Childress  v.  ( 
ier,  16  Mo.  25).  But  the  evidence  of  such  certificate  is  not  of  a  big) 
order  than  that  of  the  witnesses  to  the  ceremony  (1  Bish.  Mar,  dt  1 
i  463;  Logan  v.  Gray,  Tappan  69 ;  Viall  v.  Stnith,  6  R.  L  419 ;  Nixcn 
Brown,  4  Black/.  157;  Mills  v.  United  States,  1  Pin.  73;  State  v.  Marvin. 
X.  II.  22;  but  see  Broussard  v.  Mallei,  8  La.  (X.  S.)  269) ;  nor  i 
Bible  entry  superior  to  a  witness's  recollection  ( ^rry  v.  Waring,  2  Ht 
c^  Gill  103 ;  Taylor  v.  Hawkins,  1  McCord  163;  Clements  v.  Hunt^  1  Jt 
4^)0 ;  Sfuirp  V.  Johnson,  22  Ark.  79).  A  foreign  certificate  or  certif 
copy  of  a  registry  must  be  accompanied  with  proof  of  the  statute 
the  country,  showing  that  such  registry  is  required  to  be  kept  &o. 
Bish.  Mar.  it  Div.  J|  475-478  ;  Mdford  v.  Worcester,  7  Mass.  57;  Smiti 
Smith,  1  Tex.  621 :  NiUs  v.  Sprague,  13  Iowa  198 ;  State  v.  Dooris,  40  d 
145;  Stark.  Euiti.  (9th  Am.  ed.)  *302 ;  Com.  v.  Morris,  1  Cash.  391  ;  Su 
iein  V.  State,  17  Ohio  St.  453 ;  Bird  v.  Com.,  21  Gratt.  800  ;  StaU  v.  H^ 
43  Vt.  20;  Mornssey  v.  Wiggins  Ferry  Co.,  47  Mo.  521;  Hutchim  v.  R 
tnell,  31  Mich,  126  ;  Leader  v.  .Bdrry,  i  Esp.  353  ;  Booker  v.  Booker,  3  t 
Jb  Tr.  526), 
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n(l  in  an  act  of  parliament.  See  the  report  of  the  case 
n  3  Jjevim  ^10.  It  was  urged  that  the  law  would  not 
lermit  his  legitimacy  to  be  called  in  queatjon,  under  such 
inrcuniBtancee,  by  proof  that  the  marriage  between  hia 
parents  waa  void.  But  the  objection  was  overruled  and 
the  evidence  admitted. 

In  tlie  case  in  hand',  the  proof  is  clear  that  Mary,  the 
daughter  of  John  Jonea  and  bis  wife,  Ann,  was  born  before 
W  parents  were  married.  They_were  married,  as  appears 
liy  the  record  of  the  marriage  in  the  clerk's  office,  and  the 
uertiGcate  of  the  justice  there  filed,  on  the  Sthof  June,  1823, 
more  than  two  months  after  Mary  was  born.  Charles  IIop- 
Itins,  the  brother  of  Ann,  swears  that  Mary  was  born  about 
two  months  before  her  parents  were  married.  He  was  in 
ue  bouse  when  she  was  born,  and  he  witnessed  the  mar- 
"■ge.  There  is  other  evidence  to  the  same  efl'ect,  notably 
the  testimony  of  Mrs.  Quicksell,  who  was  the  cousin  of  Mary 
Jones.    It  is  certain  that  the  memorj'  of  Charles  Hopkins 

The  preBumptioD  of  matriage  arising  from  oofaabitation,  rrputatioD 
«<!■.  ii  destroyed  br  evidpncs  th&l  no  Riarriagc.  in  fact,  cvpr  was  sol- 
wniwi  i^Part  y.  P^(,  70  III.  4>ii ;  1  Buh.  Mar.  &  Div.  i  440 ,  Wailha- 
f<*<t^.Wcalha/ord.  SO  Ala.  548  f  C/a'/lm  v.  Wardcll,  5  Ihrb.  ~>14.  i  N.  K. 
**,■  Areher  v.  HaUhcork.  6  Jniri  iSl  .-  reopU  v.  Broum,  .?J  Mick.  339  ; 
«!■  T.  MiUU,  10  a.  &  F,n.  53i;  S/taf/itr  v.  .Stale,  SO  Ohio  1;  Gaina  V. 
■'J"  Orltam.  6  Wall.  642 ;  lUy.  v.  AlU,  L.  H.  (J  O.  C]  367;  Jona  v. 
•i*",  !8  Ari.  19  ;  Myalt  y.  Mvatt,  44  III.  47S )  Nottaman  \.  Notlaman,  4 
M  6+*  ;  Daraiid  V.  Ihirand,  S  Sweeney  315). 

'n  WUHnmn  y.  Payne,  4  T.  R.  468,  an  infant  waa  married  wlion  he 
""■Deither  parenU  norgu&rdian  10  conxfint  to  the  ceremony.  When 
'*  Wtine  of  age  his  wife  waa  upon  her  death-bed,  and  died  three 
T*^  afterward,  but  on  proof  that,  the  wife's  father  and  family  had 
"••Ji  recognized  them  as'  husband  anil  wife,  it  was  left  to  the  jury  to 
I'^l'lilxe  a  legal  marriafie  after  tlie  husband  waa  of  age,  and  they  did 
*•!  •«  Smith  V.  ifunm,  1  Phdlim.  286. 

,  •"  ftntoa  T.  Rttd,  i  Jahnr.  5S,  the  plaintifF  was  married  to  Reed  in 
'W,  under  the  aupposilion  that  her  former  husband,  who  wni>  absent, 
*2*  4Md.  He  returned,  however,  and  lived  until  June,  ISOO,  but 
JjJWUff  continued  cohabiting  with  Heed  as  her  husband  until  hia 
rj'h  in  1806,  and  although  no  marriage  ceremony  wax  proved  to  have 
y*"  place  between  her  and  Reed  after  the  death  of  her  first  husband, 
y  *fc>  eoort  below  was  held  to  have  been  autboriied  lo  presume  a 


^^^He  iubaequent  to  that  time.  Also,  Jaekton  v.  Claw,  18  Johna.  346; 
*^f.  Clark,  8  Paige  574)  Etxy.  TyiiMng,S  B.  d:  AU.387 :  B/antMard 
^•'niut,4a  lowaXeSi  VarrcU  y.  Carroll,  SO  Tcx.lSl;   1  Bah.  Mar.  i 
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may  be  relied  upon  in  this  matter.  He  could  not 
unhappy  incident  in  his  family  history,  with  its  di 
shame.  It  required  no  eftbrt  of  memory  to  retain 
lection  of  it.  Nor  is  the  direct  and  positive  tes 
the  subject  of  the  date  of  the  marriage,  overcoi 
entry  of  the  marriage  in  the  justice's  docket,  in 
date  of  the  marriage  has  been  altered.  The  doc 
from  the  possession  of  the  appellant.  Her  husbant 
it  from  the  grandson  of  the  justice.  It  is  prove< 
date  of  the  marriage  therein  was  in  accordance 
justice's  certificate  sent  by  him  to  the  clerk's  ofli< 
ing  to  law,  in  July,  1823 — that  is,  it  was  June  8tl: 

Mr.  Horner  swears  that  he  saw  the  docket  at 
lant's   house,   December  9th,   1874;    that   he   ae 
Bussom,  the   appellant,  when  John   Jones   and 
Ann,  were  married,  and  she  said  she  thought  it 
4th ;  that  he  asked  her  for  the  docket,  and  she 
got  it,  and  said  the  date  was  June  8th,  1823,  an 


D/v.  i  508 ;  Senser  v.  Bowery  1  Pen,  &  Waits  IfSO  j  Doimelly  v 
K  Mon,  IIS;  Woods  v.  Woods,  2  Bay  476;  Hull  v.  RawU,  ^ 
OiujolU  V.  Ferric,  2S  N,  Y,  90,  IS  Wall,  465;  Johnson  v.  Joh 
6ii6,'  Sptars  v.  Burton,  31  Miss.  547;  WilkU  v.  Collins,  4S  Mis 
ady  V.  George,  6  Rich,  Eq.  103 ;  Navarro'' s  Case,  24  Im,  An,  2 
Cram  v.  Burnham,  5  Me.  213 ;  Duncan  v.  Duncan,  10  Ohio  Si. 
V.  Bowers,  1  Abb,  App,  Dec.  214' 

In  Starr  v.  Peek,  1  Hill  270,  both  parents,  Samuel  and  1 
dead,  and  on  the  question  of  the  legitimacy  of  their  first- 
Abby,  it  appeared  that  she  was  born  ten  days  before  the  m 
emony.    Samuel  had  visited  Sarah  in  the  way  of  courtshi 
a  year  previous  to  the  marriage.     He  followed  the  sea, 
sea  when  Abby  was  born.    Sarah  had  announced  their  < 
before  he  went  to  sea.    They  were  married  shortly  after 
he  having  been  unexpectedly  detained.     Abby  lived  with 
her  marriage,  and  was  always  treated  by  them  as   their 
child. — Held,  that  a  judge's  charge,  leaving  to  the  jury  tl 
whether  there  had  not  been  a  marriage  in  fact  before  the 
and  before  Samuel's  last  voyage,  was  correct.     See  Cheney  \ 
N,  Y.  345  ;  Chcseldine  v.  Brewer,  1  Harr,  <fc  McH,  152 ;  Bevers\ 
Cal,  621. 

in  Viall  V.  iSmiih,  6  R.  I.  417,  both  parents  were  dead,  an 
daughter  Louisa,  whose  illegitimacy  was  asserted,  and  who 
her  father's  estate  her  children  claimed  by  descent.    The 
had  entered  on  the  registry :  **  Ebenezer  Smith  and  Marthi 
were  married  Sept.  4,  A.  D.  1800,  by  Rev.  Samuel  Watso 
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tbat  he  looked  at  the  docket  and  saw  that  that  was  the  date, 
lie  says  that  the  date  now  appears  to  have  been  altered.  It 
18  evident,  from  inspection  of  the  entry,  that  it  has  been 
altered.  One  of  the  experts  in  handwriting,  produced  by 
and  Bworn  for  the  appellant,  swears  that,  in  his  opinion,  the 
word  June  has  been  written  over  the  word  March.  AVhy 
the  justice  should  have  made  such  an  alteration,  does  not 
appear,  and  the  theory  that  the  alteration  was  made  by  hira 
rests  on  no  reasonable  hypothesis.  When,  in  July,  1823, 
he  filed  his  certificate  of  this  and  two  other  marriages,  he 
stated  that  the  marriage  in  question  was  solemnized  June 
8th,  1823,  and  that  date  is  in  accordance  with  the  other  evi- 
dence as  to  the  time  when  the  marriage  took  place.  The 
docket  was  produced  by  the  appellant  from  her  own  custody, 
And,  according  to  the  testimony  of  her  husband,  she  and  he 
'Mid  had  it  in  their  possession  from  about  November,  1874. 
The  alteration  has  been  made  in  part  by  erasure  with  a 
™fe  or  other  like  instrument ;  in  part,  apparently,  by  alter- 


Jheir  daughter,  was  born  Saturday,  Aug.  23,  1800."— i/eW,  that  Hince 
•***  regJBtry  appeared  to  have  been  made  from  the  town  clerk'H  own 
f^QOwIedge,  or  on  information,  and  not  in  pursuance  of  the  statute, 
'^  Was  not  conclusive  as  to  Louisa's  birth  ;  nor  were  her  father's  decla- 
'^oni  "that  unless  he  made  a  will,  Louisa  could  get  nothing  by  law/' 
^Qelutive;  and  her  legitimacy  was  nevertheless  sustained,  by  proof 
j^At  Louisa  was  brought  up  in  her  fathers  family,  and  always  spoken 
^  hy  him  and  the  other  members  of  his  family  as  his  daughter.  See 
^frntun  V.  Maswij  S7  Wis.  273, 

}n  Bhckbttm  V.  Cravj/ordSf  3  Wall.  175,  the  statutes  of  Maryland  con- 
rJJJ'ied  no  provision  requiring  a  registry  of  baptisms  to  be  kept.  A 
^1^  after  baptizing  a  child,  made  the  following  entry  on  the  church 
*^try :  '^ISST,  July  30,  George  Thomas,  son  of  Thomas  B.  Crawford 
**<t  Elisabeth  Taylor,  his  infe,  born  7th  of  September,  1836."     **  *S>on- 


«_  ^1  John  and  Sarah  Evans." — Held,  admissible  to  prove  the  fact  of  the 
^Ptiim,  but  not  that  Elizabeth  Taylor  was  Crawford's  wife  at  that  time. 
•  Jti  Piers  T.  Pifrs,  £  H.  of  L.  Cas.  SSI,  S6S,  a  woman  was,  shortly 
^^cn  her  confinement,  married  to  the  father  of  her  child,  the  cer- 
|i^ODy  beinff  performed  in  a  private  house,  for  which  marriage  no 
^^^>»ie  could  afterwards  be  found.  After  the  birth  of  her  child,  the 
Mt^ts  were  legally  married. — Held,  not  to  bastardize  such  child. 

In  Jlaby  y.  Batiste,  ^  Miss.  7J1,  A.  claimed  to  be  the  heir  and  son  of 
^*  K.,bat  it  was  shown  that  A.  was  a  mulatto,  his  father  being  a 
^^^0,  and  his  mother  having  married  A.  K.  after  his  birth,  and  that 

never  daimed  any  rights  as  a  white  man.— //?/</,  that  the  subsequent 
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ing  and  adding  to  the  word  June  so  as  to  change  it  to 
March,  and  in  part  by  obliteration  from  rubbing,  apparently 
with  the  finger.  The  entry  bears  the  evidence  of  fraudulent 
alteration.  Coming  as  it  does  from  the  custody  of  to^ 
appellant,  and  offered  as  it  is  by  her  as  evidence  in  ber 
behalf,  without  any  explanation  of  the  alteration,  or  evidenc5« 
as  to  the  condition  of  the  entry  when  the  docket  was  taken 
into  her  possession,  the  alteration,  manifestly  fraudalent^y 
deprives  it,  under  the  circumstances,  of  all  claim  to  consici- 
eration. 

That  the  alteration  is  fraudulent,  appears  from  the  testi- 
mony  of  Jesse  Gulick,  who  was  a  constable  in  1823.  S^ 
was  sworn  into  office  on  the  12th  of  March,  1828,  and  served! 
but  a  single  year.  lie  swears  that  the  first  business  he  did 
was  to  serve  a  warrant,  from  the  justice  of  the  peace  by 
whom  the  marriage  was  solemnized,  on  John  Jones,  in  pro- 
ceedings in  bastardy,  instituted  against  him  on  the  oath  o^ 
Ann  Hopkins,  charging  him  with  being  the  father  of  h^' 
child.  He  took  the  warrant  and  went  to  see  Jones  about  it^ 
he  says,  a  few  days,  and  not  more  than  ten,  after  he 


marriace  of  his  mother  to  A.  K.,  and  their  recognition  of  him  ai  thpi' 
son,  did  not  render  him  A.  K.*s  heir. 

In  United  States  v.  Skam^  5  Cranch  C.  C.  S67^  an  instruction  toajoO 
that  '*  if  they  believed  that  O.  T.  married  the  mother  of  Mary  Ao** 
twelve  months  after  her  birth,  and  maintained  and  recogniaed  htf  i* 
every  way  as  his  own  child,  it  was  evidence  fVom  which  they  oif^^ 
infer  that  0.  T.  was  her  father,  and  so  within  the  Maryland  statuU  '^ 
was  held  correct.     Also,  Jones  v.  Jones^  4^  Md,  Ij^. 

In  Cooke  v.  JAoyd^  Peahens  JEvid.  App.  xxi,  the  plaintiff,  Joseph, a- i^''^ 
ond  son,  proved  that  several  witnesses  declared  his  parents  were  ^^ 
married  until  1759 ;  that  his  father  called  his  children  bom  bef<''T]^ 
1759,  bastards ;  that  on  his  death-bed  he  pointed  to  plaintiff  and  *^ 
he*  was  his  heir;  that  the  registry  showed  the  parents*  marriage    ^^. 
1759,  previous  to  which  defendant's  ancestor,  Philip,  had  been  b^*^! 
that  the  mother  testified  that  although  she  went  to  London  for    V^Vi 
purpose  of  being  married  in  1747,  yet  she  never  Was  actually  marJ^S^ 
until  1759 ;  that  Philip,  who  was  dead,  had  himself  deolared  tha^    ^^ 
was  a  bastard.    The  defendant  proved  that  banns  for  the  parents  ^^L.^ 
published  in  1747,  and  that  the  banns  being  forbidden  by  the  latl^^ 
mother,  they  went  to  London  for  the  purpose  (as  they  said)  of  b< 
married  in  the  Fleet,  and,  on  their  return,  announced  that  they 
been  married  ;  that  they  lived  together  as  husband  and  wife,  and 
▼isited  as  such,  even  by  the  father's  mother ;  that  in  a  litigation 
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n  in.  It  18  obvious  that  Jones  and  Ann  Hopkins  were 
named  prior  to  the  12th  of  March, 
le  appellant's  counsel  insists  that  it  appears  by  the  testi- 
r'  of  Caleb  Buckelew,  that  Jones  said,  in  the  latter  part 
arch,  1823,  that  he  was  married.  But  the  proof  is  clear 
be  was  not  married  at  that  time.  The  witness  is  prob- 
mistakon  as  to  the  time,  if,  indeed,  he  is  in  fact  able  to 
I  at  all  what  was  said  on  an  occasion  in  which  he  had 
terest,  nearly  sixty  years  ago. 

le  entry  in  the  family  Bible  is  of  no  value  as  an  admie- 
or  declaration,  in  view  of  the  proof  that,  though  Mary 
the  daughter  of  Jones  and  his  wife,  she  was  illegid- 
.  In  Pride  v.  Earl  of  Bath^  1  Salk.  IWy  there  was  evi- 
3  of  recognition  of  the  son,  by  the  father,  as  his  son  and 
in  his  will  and  settlement.  It  is  noteworthy  that  there 
entry  in  the  Bible  of  the  marriage  of  Jones  and  his 
I  am  satisfied  that  the  appellant's  mother  was  of  ille- 
late  birth. 
le  decree  of  the  orphans  court  will  be  affirmed,  with 


omde  affidavit  that  they  had  been  married  in  1747,  by  one  Dare, 
hat  the  subsequent  marriage  in  1759  was  only  precautionary  ; 
fered  the  Fleet  books  in  evidence,  wherein  this  marriage  was 
Mi  as  of  May  28, 1747,  but  the  books  were  excluded  by  the  judge. 
i  also  the  evidence  of  a  witness,  who  said  that  he  had  examinea 
ooks  in  1761,  then  in  the  possession  of  a  man  claiming  to  be 
i  clerk.  The  jury  found  for  the  defendant.  See  Patrickson  v. 
ifon,  L.  Ji.  (1  P.  tCr  /).)  Sr>;  Lyle  v.  Elwood,  L,  R,  (19  Eq,)  98; 
r,  Fecky  31  Caf.  359;  Vmn,  v.  Littlejohn^  16  Mass.  163, 
BerheUy  Peerage  Vase,  If  Cofnp.  j^Oly  an  entry  in  a  family  Bible  by 
ler  that  N.  was  his  eldest  »on.  born  in  lawful  wedlock  from  J., 
Ife,  on  the  1st  day  of  May,  1778,  signed  by  the  father,  together 
NToof  of  such  father's  declarations  that  he  made  such  entry  for  the 
m  purpose  of  establishing  the  legitimacy  and  the  time  of  the 
of  nia  eldest  son  N.,  in  case  the  same  should  ever  be  called  in 
ion  after  his  death — was  held  admissible  to  prove  N.'s  legitimacy, 
bo  circumstances  excited  suspicion  on  account  of  their  particu- 
■ 

temarriaffe  of  the  parents  after  the  birth  of  their  child  legit- 
•  mob  child  at  their  domicile,  it  will  be  recognized  as  legitimate 
wiMro.  StCTjf  Cor\/L  of  Laws  i  93 ;  Wharton  OniJL  of  Laws  |  iiJ^O  ; 
▼.  A%,  98  Miss.  i67.~RRP. 
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Oithens  v.  Gh>odwin. 

Isaac  C.  Githbns  and  othera,  appellants, 

V. 

William  W.  Goodwin,  admiuistrator,  respondent 

An  order  of  the  orphana  court,  refusing  to  ael  aside  »  decret  illciw- 
ing  the  final  settlement  of  an  adminititrator'B  account, — JltU,  (o  Iw 
Appealable,  and  reversed,  and  the  decree  allowing  the  acconnt  let  wide   j 
where  no  notice  of  Buch  eettlement  was  given,  and  the  account  *w 
passed  five  days  after  it  bad  been  filed. 

On  appeal  from  decree  of  Camden  orphans  coart 
Mr.  J.  Eugme  Troth,  for  appellants. 

Tbe  Orbinart. 

Pursuant  to  citation  to  account,  issued  against  himsttli^ 
iDstancc  of  the  guardian  of  some  of  the  next. of  kin  of  *• 
intcBtfltc,  tbe  respondent  filed  his  final  account  in  tb 
orphans  court  of  Cumdeii  county,  May  26th,  1876.  By  that 
BCntence  or  decree  of  Maj'  Slst,  1876,  five  days  afterwirdN 
the  court  allovied  the  account  as  audited  and  stated  bj  tbt 
surrogate.  On  June  26th,  1876,  on  application  in  behilf 
of  certain  others  of  the  next  of  kin,  an  order  requiriug  th 
respondent  to  sho^\~  cauae,  August  7th,  1876,  why  the  decitt 
allowing  the  account  should  not  be  opened  and  set  audt, 
was  granted.  On  the  7tb  of  August,  1876,  the  apiwlluH 
who  arc  three  of  the  daughters  of  the  intestate,  with  tlwf 
buubuuds  and  two  infant  grandchildren  of  the  intestiW 
(children  of  one  of  his  deceased  daughters),  appearing  I? 
guardian,  filed  what  are  called  in  tbe  record  "  exceptiooB t» 
the  allowance  of  tbe  account  and  tbe  decree  thereon. 
They  were,  in  fact,  reasons  for  setting  aside  the  decrefc 
Tbe  reasons  were,  that  no  notice  of  settlement  had  beet 
given,  and  that  tbe  settlement  was  made  without  the  knowl- 
edge of  the  applicants  for  the  order  to  show  cause,  and  thit 
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ouiit  was  erroneous  and  unjust  in  certain  important 
lars  specified. 

:he  12th  of  January,  1877,  the  court,  having  heard 
tter,  by  their  decree,  stating  that  there  wa?  no  proof 
•  satisfaction,  of  fraud  or  mistake,  in  their  sentence 
ree  on  the  final  settlement  and  allowance  of  the 
t,  "dismissed  the  exceptions,"  and  confirmed  that 
From  the  decree  of  1877,  the  applicants  for  the 
o  show  cause  appealed. 

>pears  clearly,  by  the  proof,  that  there  was  no  notice 
er  of  the  settlement,  and  the  account  was  settled 
t  the  knowledge  of  the  appellants.  It  was  allowed 
days  after  it  was  filed.  The  provision  of  the  statute 
ere  shall  be  at  least  two  months'  notice  of  settlement, 
It  the  account  shall,  after  being  audited,  be  on  file 
east  twenty  days  previously  to  being  presented  to  the 
for  confirmation  and  allowance,  was  wholly  disre- 
.     Apart  from  the  fact  that,  were  frauds  or  mistakes 

against  the  respondent  to  a  very  considerable  amount 
which,  however,  the  court  declared  themselves  not 
i),  the  court  had  the  power,  and  ought  to  have  exer- 
,  to  open  the  decree  for  want  of  compliance  with  the 
ons  of  the  statute  just  referred  to,  as  to  notice  and 
lone.  Trimmer  v.  Adams^^S  C,  E,  Gr.  505  ;  Clemenfs 
,  10  a  K  Gr.  50S, 

3r  such  circumstances,  the  discretion  which  the 
s  court  is  bound  to  exercise  is  a  legal  discretion, 
e  rules  of  law — the  provisions  of  the  statute — were 
i.  The  order  applied  for  was  not  a  discretionary 
aich  did  not  touch  the  merits  or  afl:ect  the  rights  or 
;8  of  the  appellants.  It  was  a  matter  of  right  which 
art  were  boun<l  to  grant  under  the  circumstances, 
5  of  the  violation  of  the  provisions  of  the  statute,  and 
3  the  fraud  or  mistake  was  proved.     JEngle  v.  Crombky 

614*  An  appeal,  therefore,  lies  from  their  order 
g  to  Bet  aside  the  decree.     Nat.  Bank  of  the  Metropolis 
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T.  Sprague,  6  V.  E.  Gr.  4£8 ;  Powell  on  App^ate  Pna^^ 
ings  §  78. 

Tbe  order  appealed  from  will  be  reversed,  and  the  decr^s* 
ullowtiig  the  tiiial  account  set  aside,  and  the  prooeedin.^P 
will  be  rcmittitd  to  the  orphans  court  to  be  proceeded  "3" 
according  to  law. 


Eliza  J.  Hushes  and  others,  appellants, 


Rose  Mubtha,  execatrix,  respondent. 

Thkt  a  testator'a  wife  urged  upon  bim  tbe  propriety  of  leKting  V 
property  to  her,  does  not  constitute  undue  influence  to  Titiate  tltBw  3 


Oh  appeal  from  decree  of  orphans  court  of  Essex  couDfcJ'» 
admitting;  to  probate  a  paper  purporting  to  be  the  will  *^ 
Patrick  Miirtha,  deceased.    ■ 

Mr.  J.  W.  FieUl,  for  appellants. 

3Ir.  John  Whilehcad,  for  respondent. 

The  Orlinary. 

Tlic  ti'stator  was,  as  is  proved  not  only  by  the  testimoi^J 
of  the  testamentary  witnesses,  but  also  by  that  of  all  t^** 
others  who  apt'uk  on  the  subject,  of  sound  and  dispott^^* 
mind  when  hu  made  his  will.     The  ground  on  which  t" 
will  is  coiiteated  is,  that  he  then  was  under  the  influeO*^'' 
and  restraint  of  his  wife  (in  whose  favor  alone  the  will  *' 
made)  to  such  an  extent  as  to  destroy  his  free  agency.     T^  . 
will  was  made  more  than  four  years  before  his  death.     J-*" 
wife  does  not  appear  to  liave  taken  any  part  in  the  prep»*^ 
tion  of  it,  except  to  tell  the  lawyer,  Mr.  Kingaley,  by  wb*-^Jl 
it  was  drawn,  that  her  husband  wanted  to  see  him.     ^^ 
Siugaley  went  to  the  house,  saw  the  testator  and  recei''*'^ 
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iDstTQctions  for  the  will  from  him.  The  will  was  drawn 
ordingly,  but  was  not  signed  autil  a  day  or  two  after  the 
log  of  tho  instructions.  After  it  was  signed,  it  was  put 
3  ftQ  envelope  by  Mr.  Kingeley,  and  sealed  up  and  left 
b  the  testator. 

The  testator  had  five  children.  The- only  witaesees 
kinst  the  will  are  the  two  contestants  (who  are  two  of  his 
ighters)  and  their  husbands.  The  substance  of  their  teati- 
•iiy  on  the  subject  of  undue  influence  is,  that  the  testator's 
Fe  urged  upon  him  the  propriety  of  leaving  his  projierty 
her.  Such  persuasion  would  not  vitiate  the  will.  On 
i  Other  hand,  not  only  is  this  denied,  but  it  appears,  by 
s  testimony  of  other  witnesses  not  connected  with  the 
nily  in  any  way,  that  he  gave  her  the  property  of  his  own 
litJou.  To  Mr.  Coleman  he  said  he  had  not  a  child  to 
'■e  him  anything,  and  that  he  feared  that  those  who  were 
king  care  of  him  would  not  have  as  good  care  after  he 
u  gone,  but  that  all  ho  could  do  was  to  give  all  his 
operty  to  his  wife,  and  that  he  had  done  so.  To  Charles 
-Ut  he  said  that  he  had  made,  or  was  going  to  make,  the 
ill,  ttud  leave  everjthing  to  his  wife.     To  William  Edgar 

■  said,  in  the  summer  of  1874,  that  he  had  made  his  will 
favor  of  his  wife ;  that  she  had  helped  to  gather  the  little 

■  had,  and  he  considered  it  only  right  that  she  should 
'joy  it  after  he  had  passed  away.  And  to  Mr,  Kingsley 
1  Baid,  when  he  gave  instructions  for  his  will,  that  he 
*uted  to  give  his  property  to  his  wife  hy  his  will,  because 
IB  helped  him  and  took  care  of  him.  In  his  life-time  he 
We  to  one  of  the  contestants  a  lot  of  laud,  and  to  the  hii^- 
lid  o^the  other  he  made  an  advance  of  ?500.  He  declared 
■t  he  would  leave  nothing  to  his  son,  for  a  reason  that  he 
Vt-^e  had  given  him  a  collegiate  education.     He  was, 

course,  entirely  at  liberty  to  give  all  his  property  to  his 
i&k  without  regard  to  his  children.  Besides,  they  were 
':  W  children,  and  the  property  was  not  large,  and  she 
In  old.  There  ia  no  evidence  of  undae  influence.  The 
19 
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will  ap>[K.-ar5  to  hare  beeu  th«  result  of  the  testator's  cooric- 
tions  of  duty  as  to  the  disposition  of  his  propertr. 

Tlic  decree  of  the  orphans  eourt  will  be  affirmed,  with 
costs. 


Manton  E.  Parker,  utul  others,  appellants, 

I'. 

Clinton  6.  Reynolds  and  otlierc,  executors  &c..  respondent*^. 

1.  The  orphnns  court  is  not  limited  to  a  single  ai^'oumment  of  t^^^. 
bearing  of  a  rule  to  show  cause  why  Inndii  should  not  be  sold  to  p^^&: 
debts ;  and  an  order  for  such  adjournment  niuy,  on  due  notice,  '^b- 
revoked,  and  the  bearing  brought  on. 

2,  General  creditors  of  an  e^talc  are  not  "aggrieved,"  within  l.^fc»' 
meaning  of  the  conxtitulioii,  and  hence  have  no  right  to  appeal  frc*  zx 
an  or-ler  of  the  orjjhan!<  court  direrling  landit  lo  be  sold  to  pftj  det^^ 
of  euch  estate. 

Oil  appeal  from  Esuex  orplmtis  oourt. 


KoTK. — Thp  penemi  rule  is,  that  a  inT^on  c.innot  present  or  jffln  '*" 
a  petition  of  aiipeal,  lUihough  lie  niiiy  Imvc  an  interest  in  the  question* 
unless  he  wiu.  ior  rei're-''nlr-|  !i  jiartv  in  iln-  mnlter  in  the  court  below 
iLwI'uT  V.  i:r.:«h.«iit,  1  lili.,h  IS;  VV':.„>,i  y.  Owi/n.  3  Sianrf,  Jff « '* 
fioulk  V.  Jli'i,  .f  lli'J>  ■•^■t !  Mi'fer  v.  h'iill;  i^il  Mixn.  Hid  ;  Si>-haT4t»  *■ 
Jii:li-r-lsf.H,'j  J!-.f  JJU;  .W.j»  v.  I17,„-/.r.  ,J  A.j,  1,7,-.-  A/fan  v.  hatC***" 
I/nan,  .i  fatl.d-  ll.:>(h:'.J :   P„v»f  y.  Ilu/l.r.l,  ZS  -W-V,  *(«;   Mmlqmety    T" 

/,p,(BM«'T/A,  liiW.  57.  .S.*>W.Y  V.  ry.r.  T  J;n:,(4^:  FuH'^r  t.  "*' 
Untwien  Uwcr,  U  IiiV!.t  JfJOj;  and  the  imrtya  ini.-n-.-i  mu-l  iipfM-itr  *'° 
till-  |iii|>er''.  unlt'>s  waivfd  ( /Vihibi/'*  ApjiMt,  S.',  ''nt,n.  Jot;  Ogrilut*  1 
<Sar./ntr.  S  J'-itf   170 :  StiU  V.  ./oni*.  II  Jv..'a  }i  ;    l..,lt  V.    Br^Jor'f 

.M<,>i.  Hi) ;  unil  also  he  (>i<.ved  in  lU  lower  c "'^ 

.'  Im.  An.  002:  I ■ 

■  Hi.     See  Warno.' 

niiiy  appeal  undi-i'  stiilutory  pnivisions  {Hv'i. 


fn''-' 


.' .-  r/.i(ti/«  V.  .S»#/rnn.  (J  7«.--'( .;.}.; ;  Uffs'op  v.  P,.w.ri,  9  f"-^ 
irno-'k  V.  Wal»on,S5  (fa.^7)i  iiiiini>liuiesKuhiiequent  pft**^^, 
indi-i'  Btiilutory  pnivisions  {Ilv''iiiir'ni  v,  Viiniirrtury,  57    -^  —i* 
■'Uf.p  V.  Wox-I.  33  n.av.  373) :  or  by  permission  of  tlie  court  {f^^ii, 
I.  Aav-Wtii., S  iUN.  &  O.  Ill;  .Gw/nne  v.  Edtcarda,  9  Beav.tt;  Par^^^fV 
K  Faf«iiUf,S  Ded.  F.  i  J.Si6/  S^y.  Central  li.  It.  Cfa.,  M  U.  S.^-^i 
Among  partien  "aggrieved,"  is  an  attorney  who  appeals  from        ^  ; 
It  allowed  bim  by  a  receiver,  for  HerviceH  {Adanu  v.  Woodi.  8 
>Ut  sea   WcAlluleT'i  Appeal,  S9  Pa.  iSt.  £04;  Wileox  j. 
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Mr.  S.  Wayne  Parker,  for  appellants. 

Mr.  J.  W.  Taylor,  for  respondents. 

The  Ordinabt. 

This  ia  an  appeal  from  an  order  of  the  orphans  court  of 
Essex  county,  directing  that  the  respondents,  the  executors 
of  AuHtin  M.  Enight,  deceased,  sell  real  estate  of  which  he 
died  seized,  to  pay  his  debts.  The  appellants  are  general 
creditors  of  the  testator,  whose  claim  is  not  admitted  by  the 
executor,  but  appears  to  be  disputed.  The  ground  of  the 
app>eul  is,  that  the  order  for  sale  is  illegal,  because  it  waa 
made  on  a  day  other  than  that  to  which  the  hearing  of  the 
role  to  show  cause  was  adjourned.  The  time  fixed  for  the 
hearing  in  the  rule  was  May  6th,  1879.  By  successive 
weekly  adjournments,  the  hearing  was  adjourned  from  that 
day  to  the  8th  of  July  tbllowing,  and  from  that  day  it  was 
adjourned  to  the  tirst  Tuesday  of  September  then  next. 

On  the  loth  of  .July,  the  respondents,  on  live  days'  notice 
to  the  proctor  of  the  appellants  (who  attendod  accordingly), 
applied  to  the  court  for  an  order  to  revoke  the  last  adjourn- 
ment, and  to  bring  on  the  hearing  of  the  rule  on  that  day, 

Sarh.Sld);  and  judgment  creditors  of  one  partner  made  partiei 
below,  in  a  suit  involving  the  partnership  assets,  by  one  partner  [Jona 
T.  Timptun,  IS  Cal.  191) ;  creditors  of  a  corporation  holdin);  n  set-olf 
•pinsl  iu  claim  {Jackmn  v.  JJecewers,  1  Slitek.  SOS)  ;  a  foreipn  adminis- 
tntor,  on  the  appointment  of  one  here  [Smilh  v.  iSAtrman,  4  CWA.  408) ; 
■D Mlministralor,  on  a  claim  allowed  by  him,  to  nhich  he  afterivarilK 
diwoitred  an  objection  {Harper  i.  Stroud,  41  Trr.  367). 

Tbe  Tollowing  are  not  "aggrieved":  Une  claiming  bv  title  para- 
™winl  {■Su!<KkAamer  v.  Klme,  10  U.  E.  Gr.  503;  RM;//,  v.  Jl^y.r/:,  1.1. 
SOf;  ShiiUt  V.  AthUy,  10  Mo.  471) ;  a  sheriff  holding  a  /.  /a.  i.gniiisl  n 
(lef#i]4u,t  nhn  poBBessed  no  leviable  property,  although  he  ]iaid  ibe 
Judgincnt  {SiUr  v.  Blake,  3  Dec.  £  liat.  03) ;  a  muster  in  chancery,  on 
■5 order  appointing  another  as  commissioner  lo  spH  liinds  [Grefn  v. 
Bmiitri,  6  jona  3j.  S5S) ;  a  debtor  to  the  estate  of  a  decedent  l:SioaH 
»■  Pxipul.  3  Pick.  443) ;  or  a  garnishee  of  audi  debtor  (  Vea^ie  Hunk  v, 
^^13,  S3  Mt.  5SS) ;  the  trustees  of  a  fund  bequeathed  for  the  benefit 
of  t minor,  on  a  decree  appointing  its  guardian  {Deeringv.  At!ama,S4 
JA-^J);  the  assignee  of  a  voluntary  grantee  in  a  transfer  to  defraud 
«rediloni  {HaU  v.  Jack,  St  Md.  2,55) ;  a  donee  ctiaa  morlU,  on  a  decree 
eWgins  the  adrainjstrator  with  the  chattels,  and  ordering  their  distri- 
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which  was  granted,  so  far  as  the  revocation  was  concerned, 
and  the  hearing  was  then  fixed  for  the  22d  day  of  July.  On 
that  day  it  took  place,  and  the  order  for  sale  was  made 
thereupon. 

Though  the  orphans  court  act  provides  that,  at  the  time 
and  place  mentioned  for  the  hearing  in  the  rule,  or  at  sach 
other  time  and  place  as  the  court  may  theti  appoint,  it  shall 
hear  and  adjudicate  upon  the  matter,  it  cannot  reasonably 
be  insisted  that  it  was  the  intention  of  the  legislature  to  con- 
fine the  power  of  postponement  to  a  single  adjournment, 
according  to  the  literal  terms  of  the  act.     The  intention  was 
to  provide  that,  at  the  time  fixed  in  the  rule,  or  at  such  time 
thereafter  as  should  be  fixed  by  adjournment  or  continn- 
ance,  whether  one  or  more  (and  rendering  further  notice 
unnecessary),  the  hearing  should  take  place.     It  was  within 
the  power  of  the  court  to  revoke  the  adjournment  on  doe 
notice,  and  to  fix  another  day.     Its  action  was  the  exercise 
of  a  power  incident  to  its  jurisdiction,  and  necessary  for  the 
transaction  of  its  business. 

The  constitution  gives  an  appeal  to  all  persons  aggrieve^ 
by  an  order,  sentence  or  decree  of  the  orphans  court.    Tli^ 

marked  out  by  a  company  for  drainage  (Combs  v.  Jeferaon  Co.,  SMd^" 
(Ky,)  72) ;  heirs  at  law  after  the  probate  of  a  will  disposing  of  tb-^ 
entire  estate,  on  a  decree  as  to  the  payment  of  a  legacy  (Lobar '^'^ 
Nichols^  23  Mich,  310) ;  an  heir  attempting  to  intervene  after  an  illo"^  ^ 
ment  of  dower  (Lowery  v.  Lowery^  64  N,  C.  110) ;  a  purchaser  atapa^^ 
tition  sale,  on  a  subsequent  application  by  the  heirs  to  set  aside  th^^ 
order  of  sale  (Hoard  v.  Jloard^  J^l  Ala.  590.     See  Chamberlain  v.  Loer^tf^^ 
6  Stew.  297) ;   a  surety  on  a  replevin  or  administrator's  bond  ((W^^ 
V.  Littleton^  23  Iowa  205;  Tuxbury's  Appeal,  67  Me,  267.    See  Farrar  ^  ^ 
Parker,  3  Allen  556  j  Porter  v.  Burton,  10  Heisk.  584), 

Under  what  circumstances  a  general  creditor  has  been  allowed  t^^ 
prosecute  an  appeal,  see  Hungerfcrd^s  Case,  1  Sch,  &  Ijef.  4^t  Earl^ 
WtncheUea  v.  Uaretty,  1  My  I.  i  K,  253 ;  Pearson  v.  Darrington,  3S  K^a^^ 
227,  276;  Anonymous,  18  Abb.  Pr.  87;  Highie  v.  Wesilake,  14  N.  T,»ir 
GlUson  v.  Carter,  28  Ga,  518 ;  Willamonicz  v.  Strong,  8  Ark.  467;  and 
where  that  right  has  been  denied,  Caldwell  v.  Kinkhead,  1  B,  M<fn,2l^} 
Phillips  v.  Shelton,  6  Iowa  545;  Henry  v.  Estey,  13  Gray  336,    See,  «liO| 
Bell  V.  Ayres,  24  Ind.  92 ;  Malone  v.  Gorman,  10  La,  An.  8J^ 

Lien  creditors  may  appeal.     Watson  v.  Willard,  9  Pa,  S^  89;  Barhr  ^ 
V.  Barker,  39  N.  H.  408;  Jones  v.  Thompson,  12  Col,  191,    See  Envmi 
Appeal  67  Pa.  St,  5A5.— Rbp. 


q 
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ppellante,  as  before  stated,  are  general  creditors  of  the  te&- 
itoi-.  They  are  not  "  aggrieved  "  by  the  order  to  aell  the 
2st«,tor'8  land  to  pay  his  debts.  Their  pecuniary  interest  is 
ot  injuriously  affected  by  the  order  for  sale.  No  right  of 
roperty  of  theirs  is  established  or  divested  by  it.  Stpack- 
amer  v.  Kline's  Adm'r,  JO  C.  E.  Gr.  60S.  On  the  other 
arid,  the  order  was  obtained  by  and  on  application  of  their 
epresentatives,  the  executors.  They  are  not  parties  to  the 
roceedings  which  they  seek  to  review.  They  have  no 
'gilt  of  appeal. 
I'he  appeal  will  be  dismissed,  with  costs. 


In    re  petition  of  Mabqabbt  H.  Fritts  for  admeasure- 
ment of  dower. 

^Xi   a  widow's  petition,  in  the  prerogative  court,  for  commiaaianan 
~  B«t  off  b«r  dower,  objectiong  Amounting  to  (m  equitable  bar,  wbioh 
*  'w-idow  denies,  will  not  be  considered. 


-5fr.  J.  T.  Bird,  for  petitioner. 
•ifr.  J.  N,  Voorhees,  for  respondent. 

Thk  Obdikaby. 

The  petitioner,  the  widow  of  George  Fritts,  deceased, 
applies  for  the  appointment  of  coir missi oners  to  set  off  her 
'■**Wer  in  the  lands  whereof  her  husband  died  seized,  situ- 
^**d  in  the  counties  of  Hunterdon  and  Warren.  The  peti- 
HOu  gires  no  intimation  of  the  existence  of  any  obstacle 
*•  objection  to  the  judicial  action  which  it  invokes.  The 
'[••pondent  insists  thafthe  petitioner  is  barred  of  her  dower 
V  Kn  oral  ante-nuptial  settlement  or  agreement  for  jointure. 

It  appears,  by  the  answer,  that  Mr.  Fritts  left  a  valid  will, 
^    '^hich  he  states  that  there  was  such  a  settlement,  and 
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inakos  proviBion  for  it,  and  also  makeB  an  additional  prori- 
hioii  fur  liis  widow,  declaring,  however,  that  those  provisions 
are  to  be  in  liiu  of  her  dower  in  his  real  estate.  It  also 
appL'are  that  the  petitioner  lias,  since  her  husband's  dealb, 
relouRud  her  dowur  in  part  of  his  lauds,  in  consideration  of  i 
the  interest  of  one-third  of  the  imrcliase-money  for  life,  ft 
in  not  alleged  thut  she  did  not  file  her  dissent  to  release  tbe 
provision  made  for  her  by  tlie  will  in  lieu  of  dower.  She 
does  not  appear  to  have  accepted  it. 

Whetlier  there  exists  an  equitable  bar  or  not,  will  not 
he  considered  in  tliese  proceedings.  The  party  seeking  to 
avail  himself  of  such  a  bar,  will  be  left  to  his  recourse  to 
equity  for  relief  in  that  respect.  The  petitioner  does  not 
admit  the  existence  of  the  agreement,  hut  denies  it,  and  she 
denies  its  validity,  if  established,  to  bar  her  claim  of  dower. 
There  is,  however,  an  objection  to  making  an  appointment 
of  commissioners  as  the  case  stands.  A  guardian  ad  litem 
must  first  be  appointed  ibr  the  infant  devisees.  Pierson  v. 
MUchener,  10  C.  E.  Gr.  1S9. 


CASES  ADJUDGED 

COURT  OF  ERRORS  AND  APPEALS 

Of  the  State  of  New  Jersey, 
ON  APPEAL  FROM  THE  COURT  OF  CHANCERY, 

MABOH  TERM.  1880. 


Llotd  Chahbbblain,  appellant,' 

V. 

^^ILLIAH  Z.  Lakned,  receiver,  and  others,  reapondeDts. 

1 .  If  ■  court  is  incidental!]'  informed,  or  has  reuon  to  believe,  that 
■ta  proc«afl  bae  not  been  properly  executed,  and  that  im'ustioe  is  likely 
to  ?nsue,  it  is  proper  for  it,  of  its  own  moljon,  to  interfere  temporsriljr 
*^  that  the  matter  oa«  b«  inquired  into. 

2.  When  a  sherilf,  without  instnictions,  w^ourned  the  aale  of  valu- 
*^le  property  from  week  to  week  in  his  ofBce,  and  then  sold  without 
'"y  Turther  advertiaement,  it  appearing  that  the  owner  of  the  property 
■old  had  been  misled  by  euch  course,  and  was  unaware  of  the  aale, — 
''*td,  that  it  was  proper  to  set  such  sale  aside  upon  equitable  terms. 

3.  The  neglects  of  a  receiver  appointed  by  the  court  will  not  be 
'^Skrded,  in  all  coses,  as  the  neglects  of  the  parties  whose  interests  he 
•*■  in  charge. 

On  appeal  from  a  decree  of  the  chancellor,  reported  in 
"^Hstees  ^.  V.  JV.  J.  West  Line  R  B.  Co.,  3  Stew.  434. 

.  NoTt. — In  Paftm  »,  Slewart,  B6  Ind.  S95,  a  sale  of  lands,  after  an 
l|>iQDCtion  staying  such  sale  had  been  dissolved,  on  a  day  to  which  it 
^^  been  orally  adjourned  pendint;  such  injunction,  was  held  void. 
^,  also,  MontgoBury  v.  Borrow,  19  La.  An.  169;  WilSaM*  T.  Barlov,  4» 
Gn  MO.— Bw 
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Mr.  T.  N,  Mc Carter y  for  appellant,  cited : 

Randolph  v.  N.  J.  West  Line  i?.  iZ.  Cb.,  i  Stexo.  49 ; 
V.  Mmitclair  Railway  Co.^  10  C  E.  Gr.  392 ;  Wilkins  \ 
bride  J  12  C.  E.  Gr.  93^  and  cases  there  cited ;  Park 
Corey,  3  Stock.  2f33-6  ;  Hayes  v.  Stiger,  3  Stew.  196,  ac 
there  cited ;  Wheeler  v.  Kirtland,  12  C.  E,  Gr.  333 ;  t 
V.  Vandegrift,  Sax.  66;  Conover  v.  Walling,  2  McCai 
Wilson  V.  Bellows,  3  Stew.  82  ;  Niclids  v.  Dissler,  2  V 

Mr.  Frederick  T.  Erelinghuysen,  for  respondents,  ci 

Rorei*  on  Judicial  Sales  {2d  ed.)  §  54^;  Lefevre  v.  L 
m  Barb.  167,  176;  2  Dan.  Ch.  Pr.  {ith  ed.)  1462, 
Williamson  v.  Hyer,  4  Wend.  175  ;  Rawley  v.  Van  Be 
16  Wend.  382 ;  Black  v.  Lamb,  1  Beas.  108 ;  Moore  v 
6  Stew.  273  ;  Garr  v.  HiU,  1  Hal.  Ch.  639  ;  Regus  v.  J 
Ex'rs,  18  Wend.  329 ;  Meyer  v.  Bishop,  12  C.  E.  G 
Cummins  v.  Little,  1  C.  E.  Gr.  4^;  Sugg  v.  Thra 
Miss.  135 ;  Collins  v.  Frazier,  27  Ind.  477 ;  Blood  v. 
21  Ga.  127 ;  Herman  on  Executions,  p.  610  ;  High  on 
Urns  §  269. 

The  opinion  of  the  court  was  delivered  by 

Beaslet,  C.  J. 

The  appellant  in  this  case  is  the  purchaser  at  a  ion 
sale.  The  sale  in  question  was  made  by  the  sher 
before  the  delivery  of  a  deed  by  the  oflScer,  was  set  z 
the  chancellor;  and  it  is  the  propriety  of  this  ordei 
is  called  in  question  on  this  review. 

At  the  threshold  of  the  inquiry  here,  the  counse 
respondent  objects  to  the  jurisdiction  of  this  court, 
reason  that  such  an  order  as  this  is  not  appealabb 
ground  assigned  for  this  position  is,  that  such  an 
only  incidental  to  the  proceedings,  and  is  not  defin* 
any  established  right  But  this  contention,  I  tl 
plainly  unfounded.  A  purchaser  at  an  official  sale  I: 
invested  with  a  fixed  and  definite  legal  right,  w 
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zed  and  enforced  by  the  law,  and  of  which  he  cannot 
ived  except  upon  some  legal  or  equitable  ground.  The 
lence,  therefore,  is,  that  if  such  right  be  capriciously' 
ed,  or  its  enforcement  refused,  without  just  cause, 
1  legal  contemplation,  injured,  and,  as  to  him,  the 
roducing  such  an  injurious  result  is  final  in  its  nature. 
,  then,  be  the  position  of  this  appellant,  and  this  is 
tention,  he  is  obviously  a  person  aggrieved  by  an 
r  decree  of  the  court  of  chancery,  and,  by  force  of 
ute,  has  a  right  to  apply  to  this  court  for  the  redress 
vrong.  The  decisions  are  pointed  to  this  eftect.  In 
e  of  National  Bank  of  the  Metropolis  v.  Sprague^  6  C. 
4SS,  an  appeal  was  held  to  be  properly  taken  from 
r  of  the  chancellor  refusing  to  set  aside  a  sale,  the 
assigned  for  such  decision  being  that  the  matter 
d  in  such  an  order  did  not  rest  in  discretion.  In  the 
read  in  that  case,  it  is  expressly  said  that,  on  such 
ision,  the  chancellor  "  has  no  discretion  in  the  deci- 
it  must  determine  according  to  the  settled  rules  of 
I  equity."  The  judgment  in  Smith  v.  Alton,  7  C.  E, 
\  is  of  the  same  complexion.  These  were  appeals  in 
he  owners  of  the  property  sold  were  the  actors ;  but 
in  immaterial  circumstance,  for  it  would  seem  incon- 
with  all  rational  principles  to  maintain  that,  in  such 
3t,  the  owner  of  the  property  stands  upon  a  higher 
than  the  purchaser.  If  the  motion  to  set  aside  the 
not  a  matter  of  discretion,  when  urged  by  the  owner, 
can  it  be  such  when  resisted  by  the  buyer.  But  as 
it  is  settled  by  copious  authority,  it  is  not  necessary 
IBS  farther  its  principles.  The  doctrine  is  stated  by 
in  his  Chancery  Practice,  p,  UGl,  in  these  words : 
also  been  determined  by  the  house  of  lords,  that  a 
ler  under  a  decree,  though  no  party  to  the  suit,  may 
Brom  an  order  setting  aside  a  bidding  and  ordering 
ale."  The  cases  cited  in  support  of  this  are  Ryder  v. 
NCNT,  6  Bro.  P.  C.  306,  and  Barlow  v.  Osbom,  6  H.  of 
566.    In  the  state  of  New  York,  during  the  time  of 
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the  old  court  of  errors,  an  appeal  of  this  character  was  ente^ 
tained  in  the  case  of  CoUier  v.  Whipple^  13  Wend.  22J^    The 
same  course  is  recognized  in  the  supreme  court  of  the  United 
States  in   Blossom  v.  Milwaukee  ^  C  R.  Cb.,  1  WalL  656^  i 
Wall  2Si. 

The  order  in  question  was  the  proper  subject  of  an  appeal 
on  the  part  of  the  purchaser. 

The  merits  of  the  order  setting  aside  this  sale  are,  there' 
fore,  to  be  considered  and  disposed  of. 

The  facts  can  be  fully  ascertained  by  referring  to  th« 
opinion  of  the  chancellor,  so  that  it  is  not  necessary  that 
they  should  be  restated  in  detail.  Only  a  few  of  them  ar« 
.important,  in  my  judgment,  and  I  shall,  therefore,  confia^ 
my  attention  to 'such  of  them  as  are  deemed  of  that  character* 

The  fee  of  the  property  mortgaged,  and  which  was  sold  9 
was  claimed  by  Mr.  Larncd  as  the  receiver  of  the  West  Lim^ 
Railroad  Company.     It  consisted  of  a  tract  situated  in  Coni- 
munipaw  Cove,  part  of  which  had  been  reclaimed,  the  resida*^ 
being  still  underwater.     In  the  foreclosure  suit,  this  land 
was  advertised  for  sale  on  the  27th  of  January,  1876;  it  wifcS 
not  sold  until  nearly  three  years  afterwards,  the  sale  havin  j^ 
been  adjourned  from  week  to  week.     The  sale  finally  toafe 
place  on  the  26th  of  December,  1878,  there  having  been  oi»© 
hundred   and  fifty-three  adjournments.      These   pos^ne- 
ments  had  been  made  by  the  sheriff  of  his  own  motion,  tbe 
attorney-general,  who  represented  The  Trustees  for  the  Sup- 
port of  Public  Schools,  who  were  the  complainants  in  the 
foreclosure  suit,  being  unaware  of  the  course  thus  taken  bj 
the  officer.     The  property  brought,  at  this  sale,  the  sum  of 
$123,000,  being  struck  ofi'  to  the  appellant,  as  the  agent  of 
the  Easton  and  Amboy  Railroad  Company. 

The  reason  of  this  prolonged  delay  in  selling  this  property . 
was,  because  the  title  was  under  a  cloud.     The  receiver  ^ 
the  New  Jersey  Central  Railroad  Companj',  in  behalf   ^ 
that  corporation,  claimed  these  premises  under  an  alle^^ 
paramount  right,  and,  as  it  was  obvious  that  such  a  coa*^'^'^* 
tion  impaired  the  marketable  value  of  the  property,     "** 
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ver  of  tlio  West  Line  road  had  been  prevented,  on  this 
nd,  by  the  order  of  the  chancellor,  from  disposing  of  it 
iblic  sale.  This  prohibition  had  occurred  between  the 
)f  sale  designated  in  the  sheriff's  advertisement  and  the 
)n  which  the  sale  took  place.  During  this  same  inter- 
the  receiver  of  the  Central  road  had  prevented  the 
ff  from  selling,  by  an  injunction  issued  out  of  the 
it  court  of  the  United  States.  It  was  upon  the  dissolu- 
of  this  injunction  that  the  sheriff  proceeded  to  make 
ale  above  mentioned. 

thus  appears  that  the  sherifi''8  sale  took  place  on  the 
of  December,  1878.  The  deed  was  to  be  delivered  on 
Id  of  the  following  January.  On  the  30th  of  December, 
chancellor  wrote  a  letter  to  the  sheriff',  stating  that 
cation  had  been  made  to  him  for  time  to  bring  in  a 
ion  to  set  aside  this  sale,  on  the  ground  of  misappre- 
ion  as  to  the  time  of  the  sale  on  the  part  of  some  parties 
ested,  and  instructing  the  officer  to  defer  the  delivery 
18  deed  for  one  week  from  the  date  of  such  com- 
ication. 

is  this  direction  to  the  sheriff*  that  forms  the  subject  of 
irst  exception  taken  in  behalf  of  the  appellant,  to  the 
eedings  in  the  court  of  chancery.  The  contention  on 
point  was  pressed  with  unwonted  vehemence,  the  argu- 
t  being  that  the  course  pursued  in  this  particular  by  the 
icellor  was  irregular  and  illegal;  that  the  statute 
38ed  the  duty  on  the  sheriff  to  deliver  a  deed  to  the 
ihaser  on  the  stipulated  day ;  that  the  right  to  such  deed 
a  right  vested  in  the  purchaser,  of  which  he  could  not 
ieprivcd  except  by  due  process  of  law,  and  that  this 
'f  to  the  sheriff  cannot,  in  any  just  sense,  be  said  to  be 
I  due  process.  But  it  is  the  opinion  of  this  court  that 
oontention  is  not  supported  by  right,  reason,  or  by  any 
dple  that  regulates  equitable  procedures.  It  is  true 
A  purchaser  at  a  sheriff*'s  sale  acquires  a  vested  right, 
h:  is,  like  all  other  legal  rights,  indefeasible  except  by 
(^lation  of  legal   methods;    but  then   one  of  such 
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methods  is  the  judgment  of  the  court  under  whose  ordw 
such  sale  has  occurred,  in  the  exercise  of  it«  supemrioii 
over  the  execution  of  its  own  process.  Such  power  of  super- 
vision is  one  of  the  essential  prerogatives  of  a  court,  and  i 
is  a  mistake  to  suppose  that  it  can  be  exercised  only  whc' 
it  has  been  appealed  to  in  a  formal  manner  by  a  party  allej 
ing  himself  to  have  been  injured.  The  court  executcfs  i< 
decree  by  the  hand  of  its  officer,  and  it  is,  therefore,  part  c 
its  official  obligation  to  see  that  such  act  is,  in  all  respect 
properly  performed.  When  a  party  is  wronged,  in  such  i 
instance,  it  is  the  power  of  the  court  that  is  abused,  and 
would  be  strange  indeed  if,  in  whatever  way  such  abu< 
might  be  made  to  appear,  the  court  could  not,  by  its  spo 
taneous  action,  rectify  the  proceeding  and  repair  the  wron 
If  the  court,  deriving  its  intelligence  from  any  source,  h 
reason  to  believe,  or  to  apprehend,  that  its  process  has  be< 
misused,  and  the  circumstances  are  such  as  to  raise 
reasonable  presumption  that  such  misuse  will  be  det 
mental  to  the  legal  rights  or  equities  of  the  persons  int€ 
ested,  it  would  seem  that  no  judicial  duty  was  more  pla 
than  the  duty  of  the  judge,  either  on  his  own  motion  or 
the  instance  of  a  party,  to  put  on  foot  an  inquiry  into  tl 
affair.  Knowledge  of  the  single  fact  that  a  property  of  tt 
value  had  been  sold  under  an  obsolete  advertisement  aft 
adjournments  in  the  sheriff's  office  for  nearly  three  yeai 
was  of  itself  sufficient  to  raise  a  rational  distrust  with  respe 
to  the  propriety  of  such  a  procedure,  and  to  call  for  such 
measure  of  intervention  by  the  court  as  was  requisite 
bring  the  matter  ^6  judice.  In  the  present  case,  the  cha 
cell  or  having  become  apprised  of  the  situation,  and  of  tl 
desire  of  some  of  the  persons  interested  to  have  the  procec 
ing  reviewed,  by  his  letter  arrested  the  action  of  the  aheri 
for  the  space  of  three  days,  so  as  to  aftbrd  an  opportunity 
effect  that  purpose;  and,  in  the  opinion  of  this  court,  tk 
step  was  as  legal  as  it  was  judicious.  The  purchaser  ti 
taken  his  right  subject  to  such  revision,  and  could  "■ 
justly  claim  to  hold  his  purchase  if  the  sale  turned  out  to 
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inequitable  by  reason  of  accident,  mistake,  or  the  omissions, 
misconduct  or  neglects  of  the  officer  in  making  it. 

Neither  does  it  appear  to  this  court  that  the  subsequent 
order  of  the  chancellor  setting  aside  this  sale,  is  inequitable. 
The  conduct  of  the  sheriff',  almost  of  necessity,  made  the 
sale  a  surprise  to  the  parties  interested.  Such  conduct  was 
irregular  and  unusual  in  the  extreme.  The  attorney- 
general,  who  represented  the  complainants  in  the  foreclosure 
Bait,  had  instructed  the  sheriff  to  discontinue  his  adjourn- 
ments, and,  in  disregard  of  such  order,  they  were  continued, 
and,  to  the  surprise  of  the  attorney-general,  he  was  so 
informed  just  before  the  day  of  sale.  But  for  such  notifica- 
tion he  would  have  been  as  much  led  astray  with  respect  to 
these  proceedings  as  it  now  appears  the  other  parties  were. 
There  can  be  no  doubt  that,  in  point  of  law,  the  title  of  this 
pnrchaser,  if  allowed  to  stand  in  this  case,  would  be  good, 
and  yet  the  sheriff,  in  making  these  adjournments,  in  defi- 
ance of  his  instructions,  took  upon  himself  an  unusual  and 
perilous  responsibility,  for  he  plainly  rendered  himself  liable 
to  amercement.  But  it  is  enough  to  say,  in  this  case,  that 
tbe  coarse  pursued  by  this  officer  was  such  as  naturally  had 
the  effect  of  throwing  the  receiver,  Mr.  Larned,  and  the 
<*ther  parties  interested,  off  their  guard,  and  that,  in  point 
^^  fiwjt,  it  appears  that  they  were  misled  by  it.  The  affi- 
^vits,  also,  satisfactorily  show  that  there  is  just  ground 
fi>r  helieving  that  the  property  has  not  produced  anything 
like  its  real  value,  and,  under  these  circumstances,  the  ques- 
tion arises,  Why  should  this  sale  be  permitted  to  stand  ? 
The  principal  reason  urged  in  favor  of  establishing  the  pro- 
ving is,  that  Mr.  Larned,  the  receiver,  was  culpably 
^'^gUgent  in  not  ascertaining  to  a  certainty  whether  the 
•^ournments  had  been  discontinued  by  the  officer.  But 
^ho  Would  have  imagined,  after  the  lapse  of  nearly  three 
I^W,  that  these  continuances  had  been  kept  up  all  that 
^®i  week  after  week,  in  the  private  office  of  the  sheriff, 
•u^aeems  to  me  that  it  was  entirely  reasonable  to  conclude, 
*  •!!  the  parties,  including  the  attorney-general  himself, 
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did  couclude,  that  this  property,  according  to  the  osoal 
course ,  would  be  re-advertised  for  sale.     But  even  if,  in 
such   a  particular,  some   inattention  or  indiscretion  were 
attributable  to  this  receiver,  it  would  not  affect  the  result, 
for  the  receiver  is  as  much  an  officer  of  the  court  as  tb^ 
sheriff  is.     He  is  not  an  agent  chosen  by  the  parties,  and- 
they  have  a  right  to  appeal  to  the  court  that  put  him  in  li.i» 
place  of  trust,  to  protect  them,  as  far  as  possible,  agwn^'* 
his  miscarriages. 

It  also  appears  that  the  order  appealed  from  was  macl* 
upon  the  most  equitable  grounds  practicable,  the  rights  d^^ 
all  parties  being  carefully  protected.  The  installment  pa.'i* 
by  the  purchaser,  on  his  bid,  was  ordered  to  be  returned 
him,  and  a  well-secured  bond  taken,  guaranteeing  that, 
a  resale,  this  property  should  produce  the  whole  of  theclaL 
due  and  to  grow  due  to  the  Trustees  for  the  Support 
Public  Schools,  principal,  interest  and  costs. 

This  order  should  be  affirmed,  with  costs. 

Decree  unanimously  affirmed— 


Joseph  Palys 

V. 

Hugh  J.  Jewktt,  receiver. 

1.  A  person  having  a  legal  caune  of  action  sounding  merely  in  tortr 
against  a  receiver  appointed  by  the  court  of  chancery,  has  a  right  w 
puruue  his  redress  by  an  action  at  law. 

2.  Such  action  cannot  be  brought  without  the  permiasion  of  ^ 
chancellor,  but  such  permission  cannot  be  refused,  unless  the  o»*® 
preferred  be  manifestly  unfounded  and  vexatious. 

3.  The  power  of  the  chancellor  in  this  respect  considered. 


Note. — No  brief  on  the  part  of  the  respondent  in  this 
furnished  the  reporter. — Rbp. 
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4.  Aa  the  right  of  the  oh&ncetlor  to  aanctiou  the  bringing  of  the 
•ction,  conferred  >  leinHlla  of  jurUdiction  over  the  ctwe,  and  the  par- 
ties proceeded  to  try  the  cause  before  Ihe  vice-chapcellor, — Held,  that 
tb«  court  of  appealH  could  lawfully  exercise  ilB  jurUdiction  by  way  of 
nriew,  and,  the  decree  being  reveraed,  the  complfunant's  damages  were 
HoaMained  and  adjudged  to  him  on  this  appeal. 

5.  The  facts  discussed  with  respect  to  the  question  of  contribntory 
ne^igcDce. 

On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
in   J'ab/s  v.  Mrie  Seaway  O).,  3  Steic.  60^. 

JJdr.  Rustr  and  Mr.  MeQ-eety,  for  appellant. 

-^r.  C.  Parker,  for  respondent. 

T)iiB  was  a  suit  against  the  defendant,  as  the  receiver  of 
tilt!  Brie  Railway,  for  damages  alleged  to  have  been  bus- 
taiiieij  by  tlie  plaintifi'  by  reason  of  the  negligence  of  the 
*nipJojeB  of  the  receiver  in  the  management  of  a  train  of 
cara. 

The  trial  took  place  before  the  vice-chancellor,  who  found 
^Siiiiiat  the  plaintift'.     This  decision  was  appealed  from. 

■«»".  J?«5«'  and  3Ir.  McCreery,  for  appellants,  cited,  on  the 
point  of  contributory  negligence: 

Honnd  V.  £>.  L.  jf  W.  K  H.  Co.,  10  TV.  IHi) ;  Ernst  v. 
^^^tm  River  R.  R.  Co.,  S9  iV.  Y.  61,  33  How.  Pr.  61;  Bei- 


HoTi. — The  court  of  chancery  seems  formerly  to  have  liad  jurisdic- 
™''  in  cases  of  aBsauIts  and  treapasKes,  which  were  cognizable  at  com- 
***•  law,  but  for  which  the  party  complaining  was  unable  to  obtain 
'*"'*««  in  conBei]uence  of  the  prelection  afiForded  the  offender  by 
rS*  powerful  baron,  sheriff'  or  other  officer  of  ihe  county  where  the 
^^oe  occurred.  1  Slor;/  Kq.  Jur.  |  48. 
^^n*  role  that  where  there  in  no  adequate  lejial  remedy,  the  court 


*  ^Mieery  supplies  the  defect,  only  apptiei    . 
J*»lntory,  riithts.     Jonn*y  v.  liue'l.  56  Ala.  iOf;  Jfyr™  v.  Wel/ii'i/Zm, 
SW;  Atey-Gm.  v.  Shield  Co.,  S  DeO.  M.  *  G.  820;  Winlhrop  v. 
'  DtMrnuM.  SIS,  note;  Morn  v.   Waldo,  6  Jvin  Eq.  Ill;  FUtrher  v. 
»  Md.  tlO;  Niagara  Rridgf  Q,.  v.  Grtil  Wutfn  R.  H.  Co.,  89 


^. 
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segel  v.  K  Y.  Central  li.  i?.  Co.,  Si  K  Y.  622;  Dans  v. 
y.  Central  R.  R.  Co.,  ^7  N.  Y.  400,  Ifi  N.  Y.  9;  Aewm 
N.  Y.  Central  R.  R.  Co.,  29  N.  Y.  390;  Dolan  v.Del.^E 
Can.  Co.,  71  N.  Y.  285;  Wilds  v.  Hudson  River  R.  R.  Cb., 
N.  Y.,  Slo  ;  Con.  Imp.  Co.  v.  Stead,  5  Otto  167 ;  Aaron  y.l 
oml  Actnue  R.  R.  Co.,  2  Daly  127,  SO  How.  Pr.  219;  Del. 
R.  Co.  \.  Van  Stetnberg,  17  Mich.  99;  Pitts.  ^.  R.  R.  Co 
Dunn,  56  Pa.  St  280;  Mil  ^.  R.  R.  Co.  v.  Hunter,  11  V 
160  ;  Kennedy  v.  Mayor,  73  N.  Y.  366 ;  Macauley  v.  Mai 
67  N.  Y.  602 ;  ^ycber  v.  xV.  l^  Cent.  R.  R.  Co.,  58  N. 
4ol,  67  N.  Y.  687  ;  Durant  v.  Palmer,  6  Dutch.  5U  •"  Temy 
ance  Hall  v.  Giles,  4  Vr.  260  ;  Runyon  v.  Bordine,  2  Gr.  4* 
Dygtrt  v.  Schaick,  23  Wcfui.  U^  ;  Con.  v.  Smith,  18  JV.  Y.  J 
Wood  V.  Mears,  12  Md.  515;  Jones  v.  Chambry,  i  N.  Y.  i 
Ploeldterlt  v.  Mayor  ^c.  (N.  Y.  Ct.  App.),  10  Alb.  L.  J.  U 
Jones  V.  JB.  R.  Co.,  107  Mass.  261 ;  Judd  v.  Fargo,  Id.  iW 
House  V.  Metcalf,  27  Conn.  631 ;  Coulter  v.  Am.  Mer.  I 
£x.  Co.,  56  N.  Y.  688;  Dyer  v.  E.  R.  R.,  71  N.  Y.  2S5; 
J.  R.  R.  Co.  V.  West,  3  Vr.  91,  i  Vr.  430. 

The  opiuion  of  the  court  was  delivered  by 

Beaslky,  C.  J. 

Ill  looking  into  the  propriety  of  trying  a  ease  of  this  ki 
in  chancery,  I  find  in  the  precedents  no  warrant  wbate' 


Past  torts  cannot  be  redressed  in  equity.  Monk  v.  Harper^  S  L 
109;  Owen  v.  Furd,  Jfi  Mo.  4S6;  Cobb  v.  SmUh,  16  Mlii.661. 

A  mere  tort  as  to  personal  property  gives  no  jurisdiction  (Dofit 
V.  Fioy^i,  m  Fla,  667;  Long  v.  Barker,  85  III.  J^l;  Du  Pre  v.  Wimm 
Junes^Kff.  IHj;  Taylor  v.  Turner,  87  III.  296;  Q:u\nney  v.  SUtckbrUge 
Wis.  502) ;  unless  joined  with  some  equitable  ground  of  interrenti 
as  account  (Fearce  v.  Bruce,  88  Go.  444)- 

Mere  negligence  on  the  part  of  agents  or  others  acting  in  a  fidad 
capacity,  confers  no  jurisdiction  (Taylor  v.  Ferguson,  4  fftanr.  <l  J^ 
46 ;  Vase  v.  Philbrook,  3  Story  SS5 ;  Furlow  v.  Tillman,  tl  Ga.  ISO;  i 
V.  Wilson,  22  Me.  207  ;  Odell  v.  Mundy,  59  Qa.  64I ) ;  alUer,  if  fraud 
mixed  with  such  negligence  (Seabrook  v.  UnderwrUers, 4^  Qa.  58S)]9^ 
it  seems,  the  chancellor  may  remove  »  coroner  from  office  for  ne|tl 
of  duty  (Pameite  Case,  IJ.&W.  451 ;  Pasleys  Case,  S  Dr.  Jt  War.  i 
but  will  not  restrain  a  party  from  disraiMiinff  an  employe  ( 7*Amiui 
JSiupervUors,  66  lU.  SSL     See  Hugg  v.  Camdmi,  $  Stew.  6;  Aileifl 
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forBucb  a  practice.  Such  a  course  is  contrary,  as  it  would 
apfiear,  to  fundamental  ruloa.  It  is  not  two  iimch  to  eaj-  that 
damages  of  this  kind  have  never  Wen  ascertained  in  an 
Eoglisb  court  of  clioncery.  I  do  not  find,  even  in  this 
country,  where  a  loosonoaa  of  practice  has  supervened,  inci- 
dent to  the  coalbsconce  of  law  and  equity  in  the  same  tribu- 
nal, a  single  instance  in  whicli  such  a  procedure  upjiears. 

The  general  rule  undoubtedly  is,  that  damages,  as  sucli, 

\t\ll  not  be  ascertained  in  equity.     Chiuf  Baron  Gilbert,  in 

hw    Forum    Somanvm,   tlius    expresses   this   inability- — his 

words  are:   "And  it  is  a  general   rule  that  whenever  the 

matter  of  the  bill  is  merely  damages,  tbere  the  remedy  is  at 

law,  because  the  damages  cannot  be  ascertained  by  the  co7iscieiice 

of  the  chancellor."     This  is  the  lauguiige  of  the  decisions, 

lioth  ancient  and  modern.     It  is  true  that  there  are  excep- 

i         tions  to  this  rule,  but  those  exceptions  plainly  show  its  gen- 

1         erality  and  force.     Such  e.\ceptions  rest  on  the  ground  of  a 

tMnvyniciice  very  nearly  akin  to  a  necessity.  The  compeii- 
Mtioii  afforded  sometimes  on  bills  ibr  speciHc  performance, 
la  cue  of  Buch  exceptive  instances,  and  yet  even  in  such 
"^'asa  the  dominance  of  the  general  principle  is  conspicuous, 
'or  there  is  everywhere  running  through  the  decisions  an 
'ssertioTi  or  implication  of  the  inadaptation  of  a  court  of 
^uity  to  the  admeasurement  of  damages  in  their  less  tau- 
pble  fiirnis.     The  remedy  in  equity  has  been,  substantially, 

^■fen.  Li.  478;  Sheridan  v.  Cohin,  78  III.  S37 ;  Yawiyi  v.  Rmukm,  SI 
'"fi.  jS) ;  rhancery  will  prevent  an  indictment,  arrest  or  otlisr  inter- 
^'vnce  with  ilB  ofBceni  for  niiv  iirpfiularitv  &c.  in  cnrrviiic  <>■■'  'tn 
ifwe.  [haicAilor  v.  lilid';  I  Jlog.  OS.-  Ifv,it  v.  Hdmct,  3  M.Jl.  Sl.i ,■ 
i""TT.  Tur»er,  ISJur.SlS.  2  E.  L.  i  K.  130;  PclAam  v.  A'.u^^-.Jtllf,  S 
^itl.  iSO;  WalkfT  V.  Mieklethviait,  1  Dr.  1-  Sm.  i!) ;  Vork  v.  PMinfften. 
Mfi.ao*;  A3lony.IItro«,;iMj,l.J;K.3M;  CAulic  v .  Piciiriig.  1  A'eta 
JW;  Mackav  ».  Blackell,  9  Pmqr.  ^37;  Winjltl.1  v.  Baton,  Si  Barb.  154  ' 
i?'*.  i^raffve.  It  Hou>.  Pr.  655;  Peek  v.  Crane,  S5  Vt.  14B ;  MilU  v. 
^Tf'W,  ^i  if^'  ^^) ;  ""''  etyoin  the  preacliinit  of  a  Bermou  on  the 
S^'cl  of  »  ponding  suit  {ifaeitlt  v.  Conn*,  S4  W.  R.  845,  3  Cent.  L.  J. 
^~) ;  but  it  will  not  interfere  with  one  in  arrext  under  the  criminal 
n^**m  of  knottier  court  (.Stuart  v.  /^  iSal/e  Co.,  83  III.  Sil.  See  Hall  t. 
•:>'»■*,  SI  Hew.  Pr.  i37,  note)  ;  or  his  hail  [Allen  v.  namilhn,  9  Graft. 
r  Ihuo  ft  M  exeat  simply  because  another  court  cannot  arrest 
idaai  [Sekubtrt  t.  BuU,  4  CA.  Seul.  {N.  ¥.)  33). 
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in  this  lino  of  exalnple^*,  eonfint'd  to  cases  in  which  the  com- 
pensation t)r  damages  to  be  awarded  were  siniply  estima- 
tions of  the  value  of  lands  or  other  objects  of  the  senses- 
In  some  of  the  decisions  the  distinction  that  exists  betwectv 
ilamages  of  this  hitter  kind  and  damages  to  which  no  fixt?^ 
standard  is  ai»[ilicable,  is  sharply  defined.    Xehoyi  v.  Bridc^^^  -s 
.?  Bvav,  Jof),  has  this  aspect,  it  being  the  case  of  a  suppl  *-* 
njental  bill  t<>  recover  compensation  for  stone  taken  froir*^       * 
f]uarry,  to  which,  according  to  the  determination  on  tl-"*- 
original  bill,  the  complainant  was  etititled;  but  Lord  LaiJi.  ^ 
dale  <U'cide<l  that  the  complainant  must  bring  his  suit  atlL-«-  ^ 
for  this  iiiiurv,  on  tlie  «i:round  that  not  onlv  an  account  ^--^ 
the  stone  which  liad  been  taken  was  prayed  for,  but  also 
ascertainment  of  tlie  loss  that  the  complainant  had  sustain 
by  being  kept  out  of  the  use  of  the  (piarry.     "  It  appears 
me,"  says  the  court,  '*  that  the  defendants  are  correct  wh" 
thev  sav  this  is  a  case  of  dania<^es   atid    not  of  aceour"'^ 
because  it  is  to  recover  something  which  cannot  be  asccE^'  ^ 
tained   by  taking  an  account  of  the  profits  made;  it  is        '^ 
ascertain  the  amount  of  the  loss  which  the  j>laintifF  has  su  "^^ 
tained   by  being  prcvcnte<l  doing  that  which  it  has  be-^^' 
declared  he  was  entitled  to  do.     I  think  the  proper  nio^^^ 
of  assessing  the  amount  of  damage  will  be  to  require  fMr^^ 
defeiKlants   to  admit  such   facts  as  are   necessary,  and      '^^ 
allow  the  plaintiiF-to  bring  an  action  quavtum  davmificatu^  ^ 


A  ne^ro  may  not  obtain  his  freedom,  if  entitled  thereto,  in  ch^^||J" 
rery  iPett'rtt  v.  Vtin  Lear,  4  ^'ilfSJ^O;  Toynshctttf  \\  Tou^^hemf,  5  Md.T'^^' 
Humph  V.  Wfirif.r,.  S  Wrh.  E^i.  136.  See  P/iehc  v.  QuiWn,  SI  Ark.  4^^  ' 
nor  can  officers  )»e  enjoilied  from  arresting  a  man  drafted  into  ■*-  ^^ 
army,  although  the  use  of  the  writ  of  hahcas  corpu.f  was  then  siwpen"*^^ 
(Kneed fer  v.  Lane,  .?  Orant\s  Cti.  />?.5  [by  a  divided  court,  however])- 

The  bishop's  removal  of  a  clergyman,  in  pursuance  of  an  eccl^'^^J 
astioal  decree,  ran  only  be  enjoinetl  if  hi**  civil  rif!htR  have  ther**"*> 
been  taken  away  unjustly.  WalkiT  v.  Waitiuright,  16  Barb,  486.  Se« 
Youngs  V.  Jian.<omy  31  Jiarh.  49. 

To  a  >»ill  to  restrain  defendant  from  making  disclosures  affecting 
complainant'fl  reputation,  on   the  ground  that   his  information    ^•^ 
obtamed  confidentially,  he  answered,  setting  up  the  frauds  of    ***^]? 
plainnnts  in  their  usual  business  transactions,  and  prayed  a  diaeO'^^^y' 
— Held,  they  must  discover.     Gartside  v.  Ouiram,  8  uur.  ( JV.  8,)  80*       ^^ 
Dening  v.  Chapman^  11  How.  Pr,  882, 
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.And  even  in  nHBuminj;  tliiu  function,  in  this  contraotcd 
sphere,  the  principle  of  the  court  of  iijiiity  wan  to  ctill  in 
the  aid  of  a  jury  whenever  the  facta  were  iincertuin  or  eoni- 
J>lieatcil.  This  is  the  view  of  this  suhject  presontctl  hy 
Judyc  Story  in  tlie  chapter  of  his  Equity  Jurisprmloice  in 
wliieh  he  treats  of  the  topiea  of  compensation  ani.1  danuigetJ, 
and  iti  which,  drawing  liis  coiichisions  from  the  iiuthoritios, 
he  asserts  the  correct  doctrine  to  be  that  (ianiafies  "should 
be  ascertained  by  a  jury  rather  than  bj'  the  conscience  of  an 
e'luity  jndge,"  and  "  that  the  just  foundation  of  i'i|uitable 
JQrisdictioii  fails  in  ail  such  cases  uhen  tliere  is  a  plain, 
conijilete  and  adequate  reniedv  at  law."  ?  Slory  Eq.  Jur. 
I  704, 

A-iid  it  is  to  be  obser\'ed  that  it  was  not  in  every  case  in 

which  tiie  exercise  of  pikIi  a  jurisdiction  mifrht  liiive  been 

highly  wmveniciit,  that  a  power,  even  to  this  limited  extent, 

wai*  duinied.     In  cases  of  l)iH»  for  specific  i)erroniiance,  sucli 

ftu  a.ul)]iirity  was  oftentimes  indi^pcnKihlo,  not  only  to  avoid 

"iQltiplicity  of  suits,  hut  in  onler  to  enal)le  tlu'  court  to  work 

"Ut,  with  conipJeteiiertS,  an  e(piitiib]e  result.     In  otlicr  cases 

^uch  a  power  lias  recently  been  conferred  on  the  Enj;lisb 

court  of  chancery  by  express  le^itihition.     By  the  .?i  J-  ,i'? 

''^-,  •'.  .?7,  wlienever  equity  ha^  cognizance  by  injunction 

"gainst  any  breach  of  covenant,  contract  or  agreement,  or 

•gainst  the  commission  or  continuance  of  any  wrongfu!  act, 


.  A  debtor  caniint  be  restrained  from  Eipptying  Tor  liiti  di^hurgp  ]i>.  tin 
Wiolvpnt,  on  the  prmnni  tlint  lie  Iimk  reninve'l  IiIh  jirojiorty  to  !iiirtilii»r 
J*'*^  in  onler  In  avoid  jinving  his  croflilors  [Crnom  v.  Da-'if.  6  .I'.i.  .}(;, 
*»  FiUingin  v.  Tltori.Con,  p  O'a.  SS4) ;  but  it  seems,  on  jirop.n-  ;,'i<>unil>.. 
'P'«intiit'at  law  msv  be  enjoineil  from  lakitifi  tiie  defemlantV  lioilv  In 
i**eutii>n  (/Vort  v.  Myrick,  1  liarb.  SG:2.  8w  Ila-n  v.  Ford. .".  Iml.  'r.2 ; 
*«««  ».  P«IU„hata,  l}y.:r  Sm.,\. 

_.*«>«  removnl  of  a  eorpse  from  ft  common  burinl-tiroiiml,  niriiinst  ihe 
2^*''«"'  consent,  mnv  be  rcglra'ined.  Olrarifi  '.'mc,  5  Pa.  Laia  Joum. 
S?P-  SS.  See  Wvnkoop  v.  Wv-hoop,  i2  Pa.  St.  i'M : '!  Am.  I«i-«  Ptt.  18X: 
%CW  L.  J.  SOS. 

.yj^bat  chancery  will  enjoin  repeated  illegal  arrsHta  that  iiitt-rfere 
jjj*  the  cDJoyment  of  corporate  franchi^ies,  Ree  Chriitie  v.  liergh,  15 
t^~-  Pr.  (A\  S.)  SI;  also,  Davi;'  v.  .Socitl;/,  10  Id.  IS;  but  not  the 
^?>^1b0  of  person!)  by  the  police  tu  to  the  eliaracter  &,c,.  of  liouaen 
■^•^h  tiiej  »re  passing  (PrtndiiriU  v,  Ktmieiln,  3i  Horn.  Pr.  4IO  ;  Gilbtrt 
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or  for  tlie  spetrilic  performance  of  any  covenant,  contract 
agreement,  the  court  can,  if  it  sees  fit,  award  damages  ^ 
the  party  injured,  either  in  addition  to,  or  in  substitutic^ 
for,  such  injunction  or  specific  performance;  and  such  daim."B  — 
ages  may  be  assessed  in  such   manner  as  the  court  sha-^* 
direct.      Mr.  Daniel,  in  his  treatise  on   Cfiancay  Pradic^''9 
prefaces  his  statement  of  the  change  thus  effected  with  IIa  *^ 
observation   tliat  "  formerly  the  court  of  chancery  had,  i.  *^ 
no  case,  power  to  award  damages;"  and  nothing  can  moi 
plainly  demonstrate  the  original  incompetence  of  the  cou. 
to  discharge  the  function   in   question,  than  this  enablic 
legislation,  when  viewed  in   relation  to  the  class  of 
afl^ected  by  it. 

It  is  also  apparent  that  the  current  of  decisions  in  tli 
statxj  is  entirely  in  the  direction  of  the  line  of  practice  aboi- 
described.       Copper   v.   Wells,  Snx,  10,  appears  to  be  tl 
first,  in  order  of  time,  of  these  cases.     It  was  a  bill  for  ap 
cific  performance,  in  which  the  complainant  sought  compel 
sation  for  permanent  improvements  which  were  put  U| 
the  land   tliat  fornjcd   the  subject  of  dispute.  •  Chancell( 
Vroom,  with  characteristic  niceness  of  perception,  poiuts 
the  distinction  between  the  two  classes  of  damages  alrei 
connoted.     His  words  are:     "But  there  is  a  wide  distin- 
tion  between  mere  damages  arising  from  the  non-perfon*^^'^"' 
ance  of  a  contract,  which  damages  may  be  partly  imagini 


V.  Mickk,  4  Snmlf,  Ch,  357;  Stcrmau  v.  Kennedy,  15  AIL  IS-.  201  i 
V.  Wright,  69  III.  SIS). 

ThrfutH  of  personal  violence  to  the  agents  and  employefl  of  a 
pany,  if  they  persist  in  entering  defendant's  lands  and  building  th«^^** 
railroad  there,  as  they  liave  a  right  to  do  by  their  charter,  doeij^*^* 
give  equity  jurisdiction  (Montg&me.ry  cfr  W,  It,  jR.  v.  Walton^  H  Ala.SO^^)  • 
so,  of  threats  by  a  purchaser  of  fixtures  to  enter  the  house  and  rcnic^  v^ 
them,  ft  breach  of  the  peace  being  imminent  (Hamilton  v.  SUwariw     •'■f 
///.  SSO)\  so,  of  threats  by  an  insolvent  person  to  have  compUin-a»^* 
arrested  [Burch  v.  Cavauaughy  12  Ahh,  Fr,  (N.  S,)  j^lO)-,  so,  of  threatJ*   to 
bring  an  action  for  an  alleged  infringement  of  a  trade-mark  iWof^^  ^* 
Burke,  56  N.  Y,  115) ;  so,  of  threatii  to  bring  other  actions,  while    on* 
was  pending}  to  recover  a  penalty  for  not  working  a  highway  (fiarjt«»wi* 


V.  lleadg^  57  Ltd,  545) ;  so,  o\' forcible  entry  and  detainer  (Lamb  T.  *'^^fT! 
20  Iowa  15 :  Curd  v.  Farrar,  47  Iowa  504;  Hamilton  v.  Adams,  l3  ^^. 
696;  McGuire  v.  Stewart,  1  Mon.  189;  blunders  v.  Webber^  S9  CaL 


TEW.]  MARCH  TERM,  1880.  309 


Palys  V.  Jewett. 


aTid  partly  the  result  of  actual  or  fiupposcd  inconvenience  or 
loss,  and  tbe  compensation  to  which  a  party  is  justly  enti- 
tled for  repairs,  or  beneficial  or  lasting  improvements  made 
to  property,  under  the  faith  of  an  engagement,  which  is 
afterwards  discovered  to  be  defective  in  itself,  or  impossible 
to  be  executed  by  the  default  of  the  opposite  i>arty.  In  the 
one  case,  the  damages  can  be  properly  assessed  only  by  a 
jur^*,  upon  an  iasue  o{  quanhon  chimnfficatus ;  in  the  other, 
tne  compensation  may  be  safely  ascertained  by  an  inquiry 
before  a  master  or  commissioners,  or,  at  the  discretion  of  the 
coiirt^  an  issue  may  be  awarded."  This,  it  is  evident,  was 
putting  the  matter  on  a  strictly  legal  footing,  as  it  asserted 
tile  jurisdiction,  and  nothing  more  than  the  jurisdiction, 
^'hieh  had  been  exercised  by  the  English  chancellors  prior 
^^  tlie  enactments  to  which  attention  has  just  been  called, 
*ncl  at  the  same  time  it  rejected  that  extension  of  authority 
^tich  has  been  effected  by  force  of  such  enactments. 

And  this  same  doctrine  is  carried  through  the  subsequent 
^^'^in  of  decisions.  Among  these  is  the  judgment  in  Berry 
^-  Van  WhikU's  .ExWs,  1  Gr.  Ch.  ^09.  This  was  a  bill  by  ^ 
*^8Bee  for  specific  performance,  and  it  claimed  compensation 
*or  permanent  improvements  and  damages  occasioned  to 
*'*^^  complainant  from  having  been  cut  oft*,  by  the  act  of  the 
^^fendant,  "  from  his  usual  supply  of  water,"  and  by  having 
*^^H  deprived  of  certain  other  facilities  to  which  he  was 

P>*«toc*  v.  Henneherrtf,  66  IlL  212;  Rapp  v.  Williams,  1  Hun  TW;  Win- 
z^^JUid  V.  Status,  34  Wis.  394).  A/iter,  where  an  equitable  ground  for 
lJjL**'fo'«nce  exists  (Crawford  v.  Paine,  19  Iowa  172 ;  Hillebrant  v.  Barton, 
^^  Ttx.  699;  Melntj/re  v.  Hernandez,  7  Abb.  Pr.  (.V.  S.)  214). 

1*hat  defendant  seduced  complainant's  infant  (laughter,  and,  to 
^Jold  redress  at  law,  fraudulently  disix>.sed  of  his  property  and  then 
'^'^•conded,  gives  no  jurisdiction  (Meres  v.  Chrisman,  7  li.  Mon.  4^2) ; 
^^^t  that  the  defendant,  in  order  to  escape  his  statutory  liability,  as 
^^  putative  father,  to  support  complainant,  had  removed  from  the 
I  leaving  property  [Simmons  v.  Bull,  21  Ala.  501}  see  Furrillis  v. 


^    -««cj»er,  7  DotoL  St  R,  612;  Moncrief  v.  Ely,  19  M'end.  4O0) ;  nor,  that 
^'^^ndant  maltreated  bis  apprentice,  the  complainant  (Argles  v.  Hease- 


I.  1  Aik,  518). 
^^nalties  for  violatinc  statutes  cannot  be  enforced  in  equity  [Kerr  v. 
|.-''*•<0f^  L.  jR,  (6  Ch.  Div.)  463;  Ilamersley  v.  Grrmantown   Co.,  S  Phila. 
"^-*  y  Hudson  v.   Thome,  7  Paige  261;  Schwab  v.  Madison,  4.9  Ind.  329; 


;ilO        COrRT  OY  VAlliOU>  AND  APPEALS.     [32 


Palys  V.  Jewett. 


fcTititled  uinlf-r  hi.s  contract.  But  this  latter  branch  of  tlr:x  «J 
f'fiiii'laiiiant's  claim  was  declared  bv  the  court  to  be  bevoti*" 
jtp  jurir^dictioii,  the  chancellor,  with  respect  to  the  geiier*£*« 
rule,  r-uying:  *•  In  all  cases  rcstinsr  in  damages  only,  it  "X^ 
certainly  more  in  a*<'ordance  with  our  system  of  jurispr 
dence  that  thev  sh<»uhl  he  ascertained  at  law,  where  t 
jury  <'an  i»ass  upon  them,  and  the  witnesses  are  seen 
examined  in  open  court.'' 

Of  the  same  legal  import  is  the  case  of  Hopper  v.  Lutldi^  -^» 
3  Gi\  Ch,  J. Iff.  This  was  an  injunction  bill  to  restrain  a  sis  i^ 
at  law  on  a  note  given  for  the  purchase-money  of  a  tract  c_:>^ 
land  which  the  defendant  had  conveyed  to  the  coniplai  «^>^ 
ant,  on  the  understanding  that  a  certain  dam,  then  erecte  «-** 
stooil  at  its  proper  height,  and  that  the  complainant  h 
suffered  great  damage  by  not  being  able,  as  against  a  saj^ 
rior  legal  right,  so  to  maintain  it.  The  court  denied  L 
competency  to  entertain  such  a  question  with  respect 
damages,  remarking  that  such  a  matter  differed  fundame 
tally  from  the  inquiry  which  arises  when  a  vendee  fails  ^ 
obtain  all  the  land  intended  to  be  conveved,  and  in  whi 
instance,  in  a  proper  case,  an  allowance  by  way  of  compens- 
tion  for  such  loss  will  be  made,  as  the  amount  of  such  co 
pensatir>n  may  readily  be  made  in  equitable  modes.  Th 
again,  is  but  an  application  of  the  English  rule  as  it  ori 
nally  existed.     h>ee  Iszard  v.  Matjs  Tjomlmg  Cb.,  ^  Stew,  51 


1- 


TIV.T<  V.  AVw  York,  10  Paige  r,J9 ;  }\\ilhck  v.  Suciefy,  67  N.  Y.  2S;  CoL  --'"'* 
V.  (infihhnrn^  77  X.  (\  2:   fjnmport  v.  Ahhotu  li  Ilnw,  Pr.  340;  Gordon      '^^ 


IjOv^H,  n  Mr. '.J',!;  Mo.^pji  V.  MohVt\  f*^  Ala.  19S;  lUrneti  v.  Craijlt 
Ala.  LI'}) ;  nor  a  marn/a7nn.t  be  onjoinod  (Mnniague  v.  Dudman,  2  Va. 
.fOfi :  y^isc  Riner  (o.  v.  Neiv  fierne,  6  Jones  :'J0^  ;  Columbia  Co.  ▼.  Bry 
IS  Fla.  :^S1)\  nor  a  r.  rthrari  isftued  (Berry  v.  JIardin,  ^S  Ark. 458) ;  nO"»*  • 
tfuo  iCiirmnto  (*«oo  Att'i/-(-!en,  v.  Bank,  1  Ilopk,  Ch.  354,  J-^^'W*  v.  Ofiwf-*  ** 
AU.  Pr.  1*1 :  rawpheH  v.  Taggart,  10  Phih.  443;  Tyack  v.  Bnmlfy^  •  * 
Barh.  <%  rtl<f)j  nor  a  prohibition  (Bean  v.  PettcngUl,  S  Abb.  Fr*  K^^* 
S.)  58). 

Although  chnncerv  h«R  no  jurisdiction  to  enjoin  the  pro«ecutm<^** 
of  a  crime  (2  Storu's  Ktf.  Jur.  ^  893:  Ho/derfifafe  v.  Sautuicrs,  6  Mod.  -f?  ' 
Emj.eror  of  A^utr'm  v.  Datf,  3  DeG.  F,  J?  J,  <^53 ;  Cox  v.  Poxlon,  If  ^^'fj 
9f0 :  Spdrhatnk  v.  Thuon  Pis.^.  R.  /?.,  54  Pa.  St.  401 :  Joseph  v.  BvT^^  j^ 
Ind.  69;  Gault  v.  Waif  is.  53  Gu.  675;  Fletcher  ▼.  Hooper,  32  Md.  ^  ^Vd 
Cawpbell  V.  iSchofJield^  2  PiHsb.  44^ ;  Van  Rensselaer  v.  GrUwoldy  8  i^-    *' 
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It  will,  therefore,  be  observed .  from  tins  brief  review  of 
sonio  of  the  more  important  of  the  authorities,  that  even 
when  a  contract  had  been  broken,  it  was  tlie  general  prin- 
ci^>le  of  equity,  as  it  existed  originally  in  England,  and  at 
all  times  in  this  state,  that  where  damages  were  of  an  intan- 
gible character,  they  could  not  be  admeasured  under  the 
autliority  of  the  chancellor.     Nor  am  I  aware  that,  with 
respect  to  torts  to  the  person,  it  was  ever  so  much  as  sug- 
gOBted,  within  such  jurisdictions,  that  the  compensation  to 
be  awarded  in  consequence  of  such  malfeasances  could,  by 
force  of  any  conjuncture  of  circumstances,  be  ascertained  in 
^  court  of  equity. 

Sueli,  then,  being  the  usual  principle,  the  question  remains, 
^'hether  it  becomes  modified,  or,  rather,  altogether  abol- 
ished, when  a  receiver  appointed  by  the  court  is  the  wrong- 
doer. The  actionable  injury  in  the  present  case  arose  from 
the  neglect  of  one  of  the  employes  of  such  receiver,  and  the 
^'^*iuiry,  therefore,  is,  whether  that  quality  of  the  transac- 
^^*->ti  draws  to  the  court  of  equity  cognizance  of  the  litiga- 
^^^n.  It  is  claimed  that,  under  such  a  form  of  proceeding, 
**Uhough  the  action  is  for  a  tort  to  the  property  and  person, 
^he  chancellor  can,  in  his  discretion,  try  the  law  and  the 
l^^ta  and  assess  the  damages.  We  have  seen  already  that, 
^'  *iUch  a  jurisdiction  exists  in  equity,  it  is,  to  a  very  remark- 
^hle  degree,  inconsistent  with  the  ordinary  principles  on 


rj^»  Obs,  94,) ;  yet  the  drawing  of  a  legalized  lottery  may  be  restrained, 

*J^ irregular  {State  v.  Afaury,  2  Del,  Ch.  I4I ;  tState  v.  Kf/ffy,  Id,  r269) ;  or 

jOe  distribution  of  prizes  drawn,  on  which  proceedings  to  declare  them 

'^ffeited  have  been  begun  (People  v.  Kent,  6  Cal.  89) ;  or  i)roceedings  on 

?  judgment  obtained  against  complainant  on  a  bond  to  which  his  name 

^**i  been  forged  (Reynolds  v.  Dothard,  7  Ala.  664;  Jameson  v.  Deshie/ds, 

^^rati.  4)  \  or  a  conspiracy  to  defraud  complainant  (I>winal  v.  Smit/i. 

Z^   -Vf.  S79) :  or  a  nuisance  on  which  the  trial  of  an  indictment  is 

y?«»dlng  (Jialeiffh  v. 'Hunter,  1  Dew  Kq,  12;  and  see  AtCy-Gen,  v.  Cleaver, 

;;*   l^et,  S20',   Gilbert  v.   Miekle,  4  iS'andf.  Ch,   357)]   or  where  a  subse- 

?**tit  indictment  is  not  for  exactly  the  same  injury  (Saull  v.  Brown*', 

^  JL  (10  Ch.  App,)  64) ;  or  where  an  embezzler  was  dead,  and  his 

"ow  having  placed  bis  money  in  the  bank  from  which  he  embezjsled, 

^^    71  proceedings,  as  administratrix,  to  recover  it,  and  to  an  injunc- 

bj  the  back  restraining  her,  she  demurred,  on  the  ground  that 


^ 
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which  a  court  of  this  class  proceeds,  and.  that  in  this  depj 
meut  it  attempts  to  do  what  in  all  other  departments  it 
said  to  be  illy  adapted  to  do.  In  view  of  the  striking  ino 
sisteiicy,  if  such  a  practice  exists  in  this  particular  class 
cases,  we  would  expect  to  find  strong  reasons  for  sucl: 
diversity,  as  well  as  repeated  precedents  testifying  to 
prevalence;  but,  upon  examination,  I  find  neither  si 
reasons  nor  such  precedents. 

It  does  not  seem  to  me  that  thqre  is  anything  in  I 
nature  of  the  affair  that  has  even  a  tendency  to  legitimi 
such  a  course.  The  claim  in  such  a  case  is  purely  a  lej 
one,  and  without  a  single  feature  distinguishing  it  from  1 
ordinary  matters  which  are  tried  at  common  law.  1 
plaintiff  must  recover,  if  he  recovers  at  all,  by  force  of  leg 
and  not  of  equitable,  rules.  The  damages  are  not  suso 
tible  of  any  exact  estimation,  their  only  measure  bei 
an  experienced  judgment  It  is  universally  admitted  th 
according  to  the  theory  in  which  our  jurisprudence 
founded,  such  questions  are  not  adapted  to  the  judic 
methods  of  a  court  of  equity:  such  questions  are  univ 
saJly,  with  this  exception,  if  such  exception  exists,  confic 
to  the  courts  of  Common  law.  Such  damages  as  these  hi 
always  been  assessed  by  a  jury. 

Why,  then,  should  there  be  a  deviation,  in  these  parti 
lar  instances,  from  this  clearlv-marked  track?    I  am  una 


the  bill  alleged  a  felony  ( Mlckham  v.  Oatrilly  2  Sm.  &  Giff,  SoS. 
Crowne  v.  Baylis^  SI  Beav,  S51), 

So  an  eccleBiastical  court  may  entertain  a  suit  to  suspend  »  clei 
man,  on  a  charge  that  constitutes  a  criminal  offence.  Burda 
,  S  Curt,  822. 

Generally,  if  an  indictment  or  public  remedy  is  adequate,  equity 
not  interfere  (AtCy-Gen,  v.  Heisnon^  S  C,  E.  Ur,  ^10,  and  cases  cil 
People  V.  Horton,  5  Hun  516) ;  but  the  attorney -general  may,  MmhU, 
in  equity,  even  for  a  legal  demand  (Au'tf-Gen.  v.  Galway^  1  Moit, 
AU'yGen.  v.  Railroad  Co,^  85  WU,  42$.  See  AU'yGen,  v.  Tudor  Ic€ 
104  Mass.  239). 

In  the  following  cases  it  has  been  held  that  a  receiver  of  an  in* 
ent  railroad  is  not  an  agent  or  servant  of  the  company,  and  hence  t 
the  company  is  not  liaole  for  damages  occasioned  by  his  neglige 
while  operating  the  road :    Meix  v.  Buffalo  R.  R.  Co.,  M  N.Y.Slfi 
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to  porcoiv*  that  it  is  founded  in  any  ciroumstance  of  conve- 
nience, much  lesB  in  any  necessity.  The  settlement  of  these 
claims  in  the  common  niocle,  by  a  snit  at  common  law,  in 
nowise  jars  with  the  due  execution  of  his  office  by  tlie 
receiver.  Such  a  suit  does  not  disturb,  or  even  affect,  the 
receiver's  posseBsion  of  tlie  proi»erty  entrusted  to  him  by 
tlie  court,  for,  if  a  judgment  ensue,  it  cannot,  without  an 
aplilitiition  to  the  chancellor,  he  enforced  by  levy  on  such 
property.  And,  for  the  same  reason,  it  docs  not  interfere 
*>th  the  absolute  control  vested  in  the  court  of  equity  over 
the  property  sefjuestered.  It  tends  to  enibiirrass,  therefore, 
neither  the  court  nor  the  officer  of  the  court ;  all  that  it  does 
'3  to  settle  the  legal  right  and  the  amount  of  the  damages 
"^  that  method,  which,  in  the  adjustments  of  our  legal  svb- 
'*^ni,  in  deemed  the  easier  and  the  belter.  Nor  can  it  be 
'>Vfcrlo(iked  that  a  strong  argument  ab  mronccnknli  can  he 
"""ged  in  behalf  of  the  party  seeking  redress  against  this 
■^'Him  of  equitable  cognizance.  It  certainly  imposes  great 
"t^Tthens  upon  such  a  litigant.  In  the  present  instance  the 
''^»ring  was  before  the  vice-chancellor,  and  the  testimony 
''■"^i,  therefore,  taken  mva  race ;  but  such  a  circumstance,  if 
_**>8  Bpccies  of  jurisdiction  be  admitted,  is  not  a  necessary 
"»<?ident  to  the  proceeding:  the  entire  testimony  may  be 
''^lien  in  writing  in  the  mode  customary  in  the  practice  in 
•^■lancery :  and  to  try  a  question  of  tort  in  such  a  manner, 

?-  B.  T.  Daih,  SS  Ind.  S.W  .-  Hopki«t  v.  Conntl,  S  Tem.  Ch.  SS3;  lidl  v. 
''*<^ia<iapolu  Jl.  It.,  Si  Inii.  57,-  End,,  v.  Iktvfnport,  0  Hank.  U !  •'^'^f  v. 
y^itol^JatM  It.  a.  Co.,  67  JUf.'iia.  CoMHA,  Lamphear  v.  SuekingAam,  S3 
i:*»u.MT;  Klein  V.  Je'cett,  11  C.  E.  Gr.  474,  tS  C.  E.  Gr.  S.W ;  tt'/.iU  v. 
f*l<-«h.i  R.  It.  Uoaa].  9  ft-d.  L.  J.  ^.97,  20  Alb.  L.  J.  4S5;  Mrara  v.  Hcl- 
*?"«»**,  SO  fihm  St.  137.  See  Kinnfy  v.  frockcr.  18  W«.  7^;  iJuwnjwrt  v. 
V*^fl.  R.,  e  Woali  519;  tiaffonl  v,  Penple,  85  lU.  558;  Allen  \.  Cenlral 
•*-  &.,  iS  Iowa  ess ;  DanieUy.  Hart,  im  Mais.  5iS.  Nor  is  llie  rpceWer 
5^*»i>n«lly  liable  (Cnnlnl  v.  Barnry,  63  N.  1'.  S8t ;  tiimp  v.  Itarnni,  4 
****"  S!S ;  Kein  v.  SbiUA,  II  Hm  55£ ;  Hendtrton  v.  Walka;  55  Ga.  481) ; 
J'^oofh  luch  cODipany  is  liable  fnr  Iosh  ae  n  CBriicr  (Blvmenlhal  v, 
^r^>-rd,  38  Vt.  402;  Mont  v.  Braixtni,  41  Vt.  550;  Paige  v.  AmifA,  99 
75**  395 ;  NoftU  t.  Smith,  49  Vt.  £55 ;  Cewires  v.  Gaiviatim  R.  R.,  93 
If'  A  55*,-  NitAoU  V.  Smiih,  IIS  JUaa.  3S£;  Barttr  v.  WketUr,  49  N.  H. 
*    ^wwn  T.  WktsUr,  65  N.  H.  ^i).— R«p. 
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would  be,  it  is  couceived,  both  expensive  aud  unsatisfactory. 
It  is  certaiuly  not  too  much  to  say  tliat,  if  an  action  for  j 
negligence,  resulting  in  injury  to  the  person,  can  be  tried 
in  equity  as  well  as  it  can  at  law,  there  is  not  the  leart 
proi)riety  in  maintaining  the  two  systems  in  their  distinct 
forms.  In  addition  to  these  defects,  the  party  injured,  in 
order  to  reap  the  benefit  of  his  litigation,  would  be  obliged 
to  sustain  his  case  twice  upon  the  merits,  once  in  the  coart 
below  and  once  in  this  court.  If  it  had  appeared  that  atrid 
in  equity  of  a  matter  of  this  kind  had  possessed  the  merit  of 
convenience,  it  would  not  have  gone  far  in  establishing* 
title  to  such  jurisdiction;  but  even  this  imperfect  support 
seems  to  be  wanting. 

With  regard  to  precedents  indicating  the  possession  of 
such  a  jurisdiction  by  courts  of  equity,  I  have  not  found 
one  wearing  such  a  semblance.     The  course  of  the  EngliA 
chancery  on  this  subject  appears  not  to  have  been  settled 
until  a  comparatively  recent  period,  but  is  now  quite  clearly 
defined.     At  no  stage  of  such  practice  are  there  any  indica- 
tions, even  in  the  faintest  degree,  that  the  prerogative  w»b 
claimed  to  take  cognizance  of  all  the  litigations  in  which 
the  receiver  was  a  party.     The  power  exercised  was  tbift* 
to  prevent  the  property  put  in  trust  in   the  hands  of  the 
receiver  from  being  taken  from  him  without  the  assent  of 
the  court,  and  to  protect  that  oflScer  from  molestation  hy 
baseless  litigation.     But  the  method  by  which  these  end* 
were  accomplished  was  not  by  an  assumption  of  jurisdiction^ 
over  all  actions,  whether  legal  or  equitable,  brought  against 
the  receiver,  but  by  the  expedient  of  requiring,  as  a  pr*^ 
requisite  to  such  suits,  the  assent  of  the  chancellor.     Wb<5^ 
such  un  application  was  made,  unless  it  plainly  appear^ 
that  the  alleged  right  of  action  had  no  foundation,  and  tb*^ 
the  proceeding  would  be  merely  vexatious,  the  ttssent  ^^ 
the  court  to  the  bringing  of  the  action  was  given,  not  a^  * 
matter  of  grace,  but  ex  debito  justitia.     Neither  in  any  ca^» 
nor  in  any  judicial  expression,  have  I  found  any  indication* 
of  a  claim  on  the  part  of  the  chancellor  of  a  right  to  ^^^ 
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of  tort,  and,  with  reepoct  to  iiH  doubtful  legal 
,  it  has  ever  been  tbo  right  <»f  tlie  party  litigatiug 
receiver  to  have  bis  caaa  tried  at  law. 
hat  ineusurc  of  control  that  prcvouted  a  suit  being 
d  against  its  receiver,  without  the  permission  of 
,  caunot,  perhaps,  he  said  to  have  been  fully  estab- 
the  time  the  English  decisions  ceased  to  he  iinpcra- 
ority  in  the  courts  of  this  state.  Aiigd  v.  Smith, 
me  before  Lord  Eldon  in  the  year  1804,  and  is 
in  D  Ves.  Jr.  JJo,  is  the  leading  case  upon  the  sub- 
ifore  that  time  the  practice  wag  settled  for  encum- 
on  the  property  sequestered  to  como  into  equity 
camined  pro  inkrrcs^E  /iiio,  and  the  court,  as  is  now 
a  foreclosure  bill,  proceeded  to  settle  tlio  rights 
■ities.  See  Boirlr/f  v.  I'arvom,  1  Dick.  J4-- >  if"in- 
■e.  III.  94;  Hunt  v.  Prient,  J  Hick.  5^0.  Hut  iu 
case  jnat  refurred  to,  the  question  was  disliia-tly 
,  whether  an  ejectment  would  lie  against  the 
vithout  tlic  chancellor  having  first  sanctioned  the 
ig.  The  action  had  been  brought  without  asking 
a.  The  point  was  treated  by  both  court  and 
a  an  open  one,  it  being  urged,  in  argument,  that  it 
er  been  decided  that,  where  a  receiver  bad  been 
I,  a  person  claiming  under  a  legal  title,  not  derived 
use,  may  not  bring  un  ejectment."  Lord  Eldoii 
to  be  in  donbt  with  respect  to  the  rale  of  practice, 
ipealod  to  the  register  of  the  court  for  information. 
Iter  "  appreliende  "  tliat  sneli  motions  for  leave  to 
t  have  been  made, and  tlien  tlic  chancellor  says: 
lay  be  inconvenience  in  that,  but  the  inconvenience 
way  is  enormous.  If  it  is  necessary  to  ask  leave, 
moet  have  credit  for  never  refusing  it  when  it  ought 
inted;  and,  if  so,  very  great  purposes  of  conveni- 

be  answertsd  by  putting  the  party  to  ask  it,"  He 
The  court  certainly  would  not  require  a  man  to 
II  his  evidence  in  the  master's  office.  That  would 
s  mode."     Then  the  opinion  concludes 
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by  this  formulation  of  the  doctrine :  **  If  the  court  will  pw- 
niit  its  decree  to  be  disturbed  by  persons  having,  or  p«- 
tending,  title,  nothing  could  be  more  easy  than  to  preveut 
the  execution  of  the  decree.  It  will  permit  it,  whenever 
there  is  ii  legal  right  to  disturb  it.  The  only  question  ys 
whether  the  court,  having  taken  possession,  should  not  be 
informed  whether  it  is  a  proper  case;  and  I  desire  it  to 
be  considered  as  my  opinion  that  an  ejectment  cannot  b« 
brought,   without   leave   of  the   court,  where   there  i§  • 


receiver." 


I  have  thus  einpliasized  this  case  because,  as  I  have  fiudf 
it  is  the  ease  always  referred  to  on  this  subject,  and  beciitf® 
it  clearly  marks  out  the  line  of  practice.  The  limits  of  the 
practical  rule  are  here  very  plainly  settled.  It  establishei 
that  permission  to  sue  must  be  asked,  and  that  the  coort 
will  look  into  the  title,  and  if  the  claim  be  obviously  friT<^ 
lous,  permission  to  sue  will  be  denied.  So,  if  the  title  were 
incontestably  clear  against  the  receiver,  the  court  certainly 
would  have  the  power  to  relinquish  the  property  to  the 
claimant.  And  this  is  the  entire  control  that  Lord  Eldou 
claimed,  for,  so  far  was  he  from  asserting  any  right  totrj 
the  case  as  against  the  plaintiff,  that  he  expressly  declarer 
"  the  court  would  not  require  a  man  to  disclose  all  his  en- 
dencc  in  the  master's  office.  That  would  be  a  very  oppres* 
sive  mode." 

This  is  the  rule  that  is,  in  substance,  conformed  to  in  th< 
subsequent  decisons,  and  the  views  thus  expressed  by  Lore 
Eldon  have  never,  so  far  as  is  observed,  been  brought  \^ 
question.  Brooks  v.  Gieathed^  J  J.  ^  W.  175 ;  Dume  v 
Fair  el,  1  Ball  jf  B.  1:2S  ;  Gresley  v.  Adderley^  1  Swans,  578 
Ames  V.  Trutftee.s  of  Birkenhead  Dorks,  30  Beav,  332, 

From  this  practice  Vice-Chancel  I  or  Kindersley  appeal 
to  have  deviated  in  the  case  of  JianfieUl  v.  Banfidd^  * 
Drew,  jf  «SV?i.  314,  The  facts  were  these :  A  receiver  wa»  *' 
possession,  and  the  lord  of  the  manor  asked  leave  toeoto 
upon  the  pro[)erty  and  take  the  rents  and  profits^  and  tb 
vice-chancellor  considered  that  it  was  plain  that  he  fasd  ^ 
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right,  and  so  decided  against  his  title.  But  this  step  wafl 
disapproved  of  on  appeal,  Lord  Justice  Turner  thus  com- 
menting upon  it :  "  That  decision  appears  to  me  to  be 
exceedingly  strong,  for  there  can  be  no  doubt  that  if  the 
«)urt  was  not  in  possession  of  the  estate  by  its  receiver,  the 
lord  would  be  entitled  to  seize,  in  order  to  try  the  question 
whether  the  devisee  was  bound  to  take  admittance  or  not; 
Mid  it  is  not,  as  I  apprehend,  according  to  the  course  of  the 
court,  to  refuse  liberty  to  try  a  right  which  is  claimed 
against  its  receiver,  unless  it  is  perfectly  clear  that  there  is 
no  foundation  for  the  claim.  The  vice-chancellor's  decision 
went,  therefore,  the  full  length  of  saying  that  the  lord  had 
BO  possible  claim ;  and  his  honor,  indeed,  has  so  put  the 
ewe  in  giving  judgment.  I  am  certainly  not  prepared  to 
go  that  length,  and  unless,  therefore,  all  the  parties  inter- 
ested had  been  desirous  that  we  should  decide  the  question 
^yf  right,  and  had  been  content  to  abide  by  our  opinion  upon 
it,  wbject,  of  course,  to  an  appeal  to  the  House  of  Lords,  I 
think  that  leave  must  have  been  given  to  seize,  in  order  that 
tbe  question  of  right  might  be  tried.'* 

These  observations  constitute  a  pointed  re-affirmation  of 
tfca  proper  rule  of  practice  as  promulgated  by  Lord  Eldon, 
establishing  plainly,  as  they  do,  that  in  this  class  of  cases 
the  chancellor  will  not  undertake  to  decide  a  purely  legal 
question  against  the  person  who  demands  from  him  a  trial 
•t  law.  And  it  seems  superfluous  to  say  that  if  it  be  abnor- 
^  for  equity  to  pass  upon  so  simple  and  uncircumstantial 
^  qoestioQ  as  a  cl^im  to  realty,  because  such  a  subject 
Wongs  to  common  law  cognizance,  the  supposition  that 
•ttch  a  tribunal  can  entertain  an  action  for  tort  to  the  per- 
son becomes  unreasonable  in  the  extreme.  If  a  proposition 
^  take  charge  of  such  a  suit  has  ever  been  made  to  the 
^glish  chancery,  it  has  escaped  my  attention.  Nor  have  I 
*^d  that  such  a  course  has  been,  taken  by  the  courts  of 
•oy  of  the  states  of  this  Union.  My  conclusion  is,  that  the 
^■risdiction  exercised  in  this  case  has  no  footing  in  judicial 
'^•cognition  or  in  any  principle  of  practice. 
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Kor  is  the  doctrine  thus  repudiated  euBtained  by  consid- 
erations of  justice  or  public  policy.  We  have  seen  thattbe 
doctrine  is  not  necessary  either  to  the  court  or  to  its  officers 
for  the  proper  discharge  of  their  functions.  Its  prevalence 
Avould  impose  an  unnecessary  and  severe  burthen  on  the 
party  seeking  redress.  It  would  give  the  receiver  an  incon- 
gruous and  unfair  advantage,  for  while  he  undoubtedlv 
would  have  his  action  at  law  for  all  torts  aftecting  him  ofi- 
cially,  the  advantage  of  that  mode  of  trial  would  be  denied 
to  his  opponent.  The  existence  oi  the  power  would  seem 
to  be  as  undesirable  as  its  title  is  in  point  of  law  unfounded- 

if  or  would  its  existence  in  the  practice  of  our  own  courts 
harmonize  with  the  arrangements  of  our  legal  system.  The 
constitution,  in  its  provisions  establishing  the  inviolability 
of  the  trial  l)y  jury,  must  be  regarded  as  admonitory  to  the 
courts  to  guard  against  every  attempt  to  encroach  on  thelegit^ 
imate  sphere  of  that  favored  mode  of  redressing  injuries.  And 
the  very  statute  which  provides  for  the  winding  up  of  insolv- 
ent corporations  through  the  apparatus  of  a  receivership,!^ 
careful  to  ])reserve  this  right,  for,  with  respect  to  mere  money 
claims  presented  to  the  receiver,  it  ordains  that  either  that 
officer  or  the  creditor  may  require  the  controversy  to  be 
submitted  for  decision  to  a  jury  under  the  direction  of  * 
justice  of  the  sui)reme  court.  To  preserve  this  right  iu 
such  instances  of  accounts,  and  at  the  same  time  to  aban- 
don to  equity  the  unaccustomed  field  of  strictly  legal  rights, 
and  such  remedies  as  trespass  and  ejectment,  would  be  ftJ^ 
adjustment  of  procedures  that  would  seem  quite  preposter- 
ous. In  point  of  fact,  this  statutory  provision  restricts  the 
operatiiHi  of  the  rule  of  equitable  practice  as  propounded  by 
Lord  Eldon,  for,  under  that  rule,  these  matters  of  account 
would  be  definitively  ascertainable  in  chancery;  but  i° 
all  other  respects  that  rule  renniins  unmodified,  and  exist* 
as  one  of  the  modes  of  equitable  procedure. 

The  result  of  this  review  of  the  subject  is,  that  in  ^J 
judgment  the  plaintiff  in  this  case  was  entitled,  as  a  mat^*^^ 
of  right,  to  a  jury  trial.    But  the  order  refiising  him  bi*^ 
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it  has  not  been  at.ipcaled  from,  ae  it  uiiqucationiilily 
;lif  have  been  ;  and  as  both  purtiea  eubniitted  to  a  trial 
ore  the  vice-chaneellor,  I  have  eoncluJed,  though  not 
;hQut  some  niisgivirig,  that  the  decision  rendered  in  tlio 
irt  helnw  ia  susceptible  of  being  reviewed  on  the  merits 
tliifl  appeal.  An  analogous  eoiirao  a|>pearF>  to  have  been 
ien  in  the  be  I'd  i*e- cited  case  of  Bnnjidd  v,  liunjidd. 
ruming,  then,  to  the  merits  of  the  cuse  involved  in  the 
iues  of  fact,  tliia  court  has  concluded  that  this  decree 
flat,  with  respect  to  tliem,  be  reversed.  We  think  this 
ault  must  obtiiin  on  the  admitted  circumstances  as  they 
e  ilrawn  from  the  proofa  and  stated  hv  the  vice-chancel- 
r.  The  defendant  left  a  car  standing  on  a  siding  at  night, 
itliiii  the  limits  of  a  highway.  Such  an  occupation  of  & 
iblio  road,  either  by  a  railroad  company  or  by  un  indi- 
Jiml,  was  illegal.  This  company  had  but  the  right  of 
wisit  across  this  road ;  the  highway  could  not  be  used 
rough  the  night  as  a  station  for  railroad  cars.  The  car 
question,  therefore,  was  illegally  placed,  and  the  i-onipany 
ust  he  held  responsible  for  every  injury  resulting  in  the 
■na]  course  of  things  from  such  unlawful  appropriation  of 
ii«  liighway.  Whether  the  misconduct  of  the  plaintiff's 
We  on  this  occasion  was  the  product,  in  a  legal  sense,  of 
"9  uii.s feasance,  is  the  only  question  on  which  I  have  had 
ij  serious  doubt,  hut  upon  connnUation  with  the  other 
isinbers  of  the  court,  and  deferring  to  the  great  prepon- 
smnce  of  opinion  against  my  first  inclination,  that  doubt 
M  Wen  di.saipatod.  We  think  that  the  position  of  this  car 
■*<  auoh  as  to  be  naturally  productive  of  fear  in  horses 
•■ing  ut  this  point  in  this  public  highway,  and  that  a  man 
fordinary  prudence,  when  leaving  the  car  in  that  position, 
Wild,  unless  neglectful,  have  foreseen  the  danger.  This 
^og  BO,  it  results  that  the  carelessness  of  the  employes 
^  Uw  defendant  became  in  law  the  cause  of  the  injury  in 
UMioQ. 

«lu  remaining  qaestion,  n'ith  respect  to  the  liability  of 
B  dtfendsnt,  is,  whether  or  not  the  conduct  of  the  plain- 
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tiff  was  such  as  to  defeat  a  recovery  in  this  case.    The 
vice-cliancellor  found  a  contribution  of  negligence  in  sucti. 
conduct,  and  on  this  sole  ground  pronounced  against  hiim  - 
Tlie  view  thus  taken  imputed  to  the  plaintitt'  two  actso 
negligence,  first,  in  attempting  to  cross  the  railroad  trac, 
under  the  circumstances;  and,  second,  in  his  behavior an^ 
in  the  management  of  his  horse  at  the  crisis  of  his  danger" 
This  court  cannot  agree  with  either  of  these  constructions 
We  think  it  clearly  appears,  according  even  to  the  facte*-* 
settled  in  the  judgment  of  the  court  below,  that  the  act  o*^ 
the  plaintiff  in  driving  upon  the  track  as  he  did,  is  not  eviia- 
cive  of  negligence.     It  is  true  that  the  plaintiff  may  ha^*' 
been  aware  that  a  train  of  cars  was  then  about  or  exactly 
due,  although  he  testifies  that  such  was  not  the  case;  bo^ 
such  knowledge  would  properly  have  only  had  the  effi^^ 
of  putting  him  ou  the  alert  for  symptoms  of  danger.    B^ 
surely  could  not  be  required  to  wait  indefinitely  until  tb^ 
train  had  actually  passed.     Ilis  eyes  and  ears,  under  the 
circumstances,  for  the  view  was  unobstructed  and  the  nig"^ 
was  still,  could  be  safely  trusted,  and  the  evidence  is  uncon- 
tradicted that  he  put  them  to  proper  use.     It  is  also  uneOO' 
tradicted,  and  the  point  is  established  beyond  any  doU^^ 
whatever,  that,  as  a  matter  of  fact,  he  had  ample  time  *^ 
cross   the    railroad   under   any  ordinary  conditions.     T"^ 
vice-chancellor  seems  to  think  that  the  evidence  leads  *^ 
the  conclusion   that   he  had  a  minute  and   forty  secoo**^ 
within  which  to  escape  from  his  danger,  after  his  ho^ 
stopped  upon  the  track.     If  this  be  so,  is  it  not  demon8tra1>v 
clear  that  the  act  of  attempting  to  cross  was  a  prudent  aC*^ 
There  is  no  testimony  to  show  that  the  horse  of  the  pl**^ 
tiff  was  vicious  or  inclined  to  baulk.     The  plaintiff  had    ^^ 
reason  to  believe  that  the  crossing  over  the  railroad  waB  '' 
any  way  obstructed,  in  whole  or  in  part,  or  that  there  '^^ 
any  object  before  him  calculated  to  frighten  his  horse.     "^ 
think  the  proofs  entirely  absolve  the  plaintiff,  thereforei  fjT^^ 
all  imputation  of  being  careless  in  endeavoring  to  oroBS  ^^ 
railroad  at  the  time  in  question. 
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Nor,  on  the  other  score,  can  we  think  the  plaintiff  charge- 
able with  culpability.     Ilis  situation,  from  no  fault  of  bis 
own,  was  a  trying  one.     After  getting  on  the  track,  his 
horse,  becoming  alarmed  at  the  car  which  we  have  said  had 
been  illegally  left  at  that  point,  became  restive  and  refused 
to  proceed.     The  plaintiff',  by  rein  and  whip,  strove  to  urge 
him  forward,  but  did  not  succeed,  the  consequence  being 
that  the  train  came  upon  him  whilst  thus  endeavoring  to 
escape.     It  is  said  that  tbe  moment  the  horse  stopped  it  was 
the  duty  of  the  plaintiff*  to  look  towards  the  point  of  danger, 
and,  if  so,  he  could  have  averted  the  disaster,  or,  at  least, 
made  a  safe  escape  himself.     It  is  not  apparent  how  the 
disaster  could  have  been  averted,  and,  with  respect  to  the 
personal  escape  of  the  plaintiff*,  the  question  is  not  whether 
he  eoold  have  done  so,  but  whether  he  is,  in  a  legal  sense, 
culpable  from  omitting  to  make  the  attempt.     To  judge  the 
plaiutifi*  fairly,  we  must  assume,  in  imagination,  as  nearly 
tt  possible,  his  situation  at  the  critical  moment.     When  his 
horse  stopped  and  refused  to  proceed,  of  course  he  knew 
the  danger  was  imminent,  but  was  it  out  of  the  usual  line 
of  prudence  for  him  to  resort  to  the  voice,  the  reins  and 
^  whip  as  a  means  of  escape  ?     This  would  seem  to  be 
Ae  natural  first  course  which  every  man  would  take.     And 
tf  it  be  said  that,  after  making  such  trial  and  finding  it 
Would  not  succeed,  the  attempt  should   have  been  aban- 
^ued,  the  suggestion  arises.  When  has  such  trial  been  fairly 
"uide — is  it  complete  after  the  first,  second  or  third  blow 
with  the  whip  has  been  struck?     Would  not  a  reasonable 
^^^ectatioD  continue  that  the  horse  could  be  forced  in  this 
**y  out  of  the  reach  of  the  danger  ?     And  who  can  say 
when  the  stage  of  the  affair  had  been  reached  where  it 
Wai  the  clear  dictate  of  prudence  to  abandon  the  attempt  ? 
*ven  on  the  retrospect  it  is  not  easy  to  form  a  judgment 
on  the  Bubject     There  was  a  boy  in  the  wagon,  and  the 
idea  of  abandoning  him  and  his  horse  to  certain  destruction 
^^d  not  naturally  arise  in  the  mind  of  the  plaintiff*. 
21 
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But  it  seems  to  the  court  that  there  is  a  higher  ra 
consideration  applicable  to  this  question.  Upon  the 
sion  that  the  plaintiff'  at  this  juncture  did  not  act  wit 
dence,  it  does  not  follow  that  he  is  without  redresi 
was  unexpectedly,  and  without  fault  on  his  part,  pla 
a  situation  of  great  peril,  and  if  consequently  he  k 
head,  and  on  that  account  his  conduct  was  not  ( 
adjusted  to  the  exigency,  still  he  is  not  chargeabL 
legal  negligence.  The  test  is,  What  would  a  man  o 
nary  prudence  have  done  under  the  circumstances 
there  is  no  rule  that  says  such  a  man  may  not  ha 
faculties  confounded  by  a  great  and  sudden  jeopardy 
experience  shows  that  no  human  being  can  be  alto 
relied  on  for  self-possession,  coolness  and  prompt  cc 
on  such  occasions,  and,  in  estimating  the  conduct 
plaintiff*,  this  human  infirmity  must  be  borne  in 
Carelessness  is  not  imputable  to  a  person  unless  h 
with  respect  to  the  occasion,  an  opportunity  to  obser 
draw  a  conclusion  and-  to  act  on  such  conclusion, 
emergency  thro\vn  upon  the  plaintiff*  by  the  wrong] 
of  the  defendant  was  so  sudden  and  overwhelming  tl 
think  it  is  quite  impracticable  to  test  the  plaintiff^'s  c( 
by  a  standard  that  might  be  well  enough  when  use< 
respect  to  ordinary  occurrences.  Even  if  the  plainti 
his  balance  and  acted  somewhat  irrationally,  such  a 
must  be  laid  to  the  account  of  the  defendant.  The  d 
of  contributory  negligence  is  not  sustained. 

This  result  has,  of  necessity,  compelled  this  co 
adjudge  the  amount  of  damages  to  which  the  plair 
entitled.  We  are  of  opinion  he  should  recover  the  s 
three  thousand  dollars. 

Let  the  decree  be  reversed  and  the  record  remitte* 

proper  instructions. 

Decree  unanimously  rever 
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William  H.  Xnauss,  appellant, 

V. 

Franobb  R,  Joneb,  respondent. 

i.  ^Q  order  made  in  the  progresB  of  the  cause,  finding  a  p&rt;  in 
*ratei3]pt,  and  compelling  him  to  give  *  bond  securing  the  return  of 
''r'&iii  moDe^B  received  by  him,  such  bond  hiving  been  given,  is  not 
•n^M-lible. 
i-    Tlie  cue  of  CoryM  v.  HoUimhe,  1  Slock.  650,  followed. 

0  x-»   appeal  from  a  decree  of  the  vice-chancellor,  reported 
in  Jcrmxs  v.  Kimtas,  4.  Sleio.  609. 

^■»~.  John  A.  Cobb,  for  appellant. 

J"  *~.  Frederick  H.  Pilch,  for  reBpoudent. 

^f~.  Frederick  M.  .Pilch,  counsel  of  respondent,  on  the 
wg^Tnent  of  the  first  appeal  in  this  case : 

!•  Husband  may  make  a  voluntary  conveyance  or  gift  to 
ihe  ■wife  during  coverture,  which  equity  will  support;  and 
mch  gift  becomes  her  separate  estate  and  vested  in  her, 
"  "'ory's  Eq.  Jur.  §  1S80, 1381 ;  2  Kent.  Com.  163 ;  Smith's 
Jianiwi  of  Eq.  W,  W:  id.  451 ;  7  V.  S.  Dig.  §  S016,  and 
'Wes  cited;  Skillmqn  v.  Skillman,  S  Seas.  403;  Dilts  v. 
SfcroL'on,  S  a  K  Gr.  407 ;  Peterson  v.  Midford,  7  Vr.  481; 
^s  Bx'r  V.  Storm,  11  C.  E.  Gr.  S7S ;  Carpenter  v.  Car- 
rider's  Ex'r,  IS  C.  E.  Gr.  60S;  Pev.,  tit.  Married  Women, 
f-  ^6  §§  5,  5,  8,  .11 ;  Trenton  Banking  Co.  v.  Woodruff,  1 
ft-.  iX  117. 

n.  He  may  make  a  binding  contract  with  her  through 
fi»  interveutioD  of  one  or  more  trustees.    1  Fonbl.  Eq.  (Sd 

I'm.— No  briof  on  the  put  of  the  appellant  in  this  oaw  wm  fur- 
■U«d  Uw  nportw^Hip. 
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ed.)  W?  :  .2  Sforfs  Eq.  Jur,  §  JJSO;  2  Kent  Com.  129;  I>il^ 
V.  Sfemis^on, .?  C.  E.  Gr.  407 ;  P.  L.  1874  P-  ^o. 

m.  Proceeds  of  sale  by  married  women  of  contiug'e  «^t 
dower,  regarded  in  equity  as  separate  estate.  ^aVs  JSJxr'J' 
V.  fitonn,  11  C,  E,  Gr.  J72. 

IV.  Fiiue  covt'.rt  has  capacity  to  make  all  contracts  ueo^*- 
sary  and  convenient  to  her  as  owner  of  goods  and  laii<i*- 
Leuycraft  v.  Heddni,  ^  Gr.  5U ;  Grteti  v.  PallaSy  1  B^T€3i^» 
i'67;  Oaldoj  v.  Pound,  1  McCart  178 ;  Jolmson  v.  Vad,  -/<^'- 
42 J ;  Johnson  v.  Cunwdns^  1  C.  E.  Gr.  97  ;  P(n*1dns  v.  EB^c^^^^ 
8  a  E.  Gr.  'jJb';  Jhu/ler's  Errw  Atuxtod,  11  C.  E.  <jlr^' 
604;  Eckert  v.  Eader,  4  ^'^^  ^GiJ ;   Peterson  v.  Mxdjonir^     ^ 

Vr.  481 ;   Mcrn't  ads.  Dat/,  9  Vr.  32 ;   P.  L.  1874^  p.  J^ ' 
Re\).y  tit.  Married  Women,  §§  J,  8, 11. 

V.  Right  of  husband  to  wife's  choses  in  action  exti^" 
guished  by  act  of  1852.  Vreelaml  v.  Vreeland,  1  C.  E,  ^^' 
512;  Henry's  Ex'r  ads.  Billy,  1  Dutch.  302. 

VI.  Divorce  a  vinculo  does  not  attect  vested  interests  ?  *^ 
only  touches  inchoate  rights,  viz.,  dower,  curtesy,  chased  ^^ 
action.  Calamc  v.  Calaine,  10  C.  E.  Gr.  5^8  ;  See  v.  Zabf'^ 
kie^  1  Stew.  426,  note  4  a"d  cases  cited ;  Bouvier\^  Did.  (/-/^^ 
ed.)  tit.  Divorce^  p.  495  §  7;  Bishop  on  Marr.  and  Dito^^' 
§§  008,  009;  Schoulcr's  Domestic  Relations  {2d  ed.)  290,  300^ 

Vn.  Trustee  has  no  power  to  take  trust  property  or  c^^' 
eideration  therefor  in  his  individual  capacity,  nor  to  chan^* 
the  character  of  the  trust  fund,  withopt  clearly  expre*^^ 
authority;  and  if  he  conveys  the  estate  to  another,  who  Iri^* 
notice,  expressed  or  implied,  the  purchaser  becomes  a  trus't:  ^^^ 
and  cestui  que  trust  may  follow  corpus.     Perry  on  Tt%M^^^ 
p.  762  §  828;  Abbott's  U.  S.  Diy.  for  1875,  p.  781  ^4^-^  J^' 
782  §  57,  p.  783  §  71,  p.  785  §  99;  D'Oiton  Banking  Co^      ^* 
Woodruff,  1  Gr.  Ch.  117;  Quick  v.  Fislier,  1  Stock.  802;  C^^^^ 
v.  Morris,  2  Stew.  222. 

On  the  second  appeal : 

L  No  mere  technicality  or  subterfuge  will  excuse  th^    ^^^ 
lation  of  an  iiy  unction.     Quackenbush  v.  Van  Biper^  9        ^* 
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SoO;  Richards  v.  West,  Id.  456;  Endlcott  v.  Matlds,  1 
J.  110;  Ilohiomh  v.  Cornell^  3  Stock,  5^9;  Ilaring  v. 
fman,:?  Beas.  S97 ;  Fitzgerald  v.   Chrlstl,  o   C.  JE.   Gr. 

McKillop  V.  Taylor,  10  C.  E.  Gr.  1J9 ;  Thropp  v.  Field, 
166;  Jarett  v.  Boicman,  12  C.  E.   Gr.  171 ;  Morris  v. 

1  Stew.  33 ;  State,  Chambers  pros.  v.  Dioyer,  12  Vr.  95 ; 
•  01}  Injunctions  627,  §  5.  T- 

.  The  court,  will    not  interfere  with  the  report  of  a  ^ 

er  upon  a  que8tion  of  fact  submitted  to  him,  depending  IJ 

I  the  credibility  of  witnesses,  unless  the  error  of  the  * 

er  is  satisfactorily  and  clearly  made  to  appear.  Sinnick- 
\  Bruei^e's  Adrn^rs,  1  Stock.  659. 

I.  To  warrant  a  reversal  upon  appeal  from  cLancery, 

i  definite  rule  of  law  or  equity  must  appear  to  have 

violated.     Garr  v.  /[ill,  1  Hal.  Ch.  639 ;  Fleischmarm 

oung,  1  Stock.  620-^23 ;  Atfg-Gen.  v.  Paterson,  1  Stock.  626. 

^  It  is  respectfully  suggested  that  this  appeal  is 
'evidently  taken,  as  an  order  adjudging  a  defendant 
y  of  contempt  in  violating  an  injunction,  is  an  order 
ng  in  the  discretion  of  the  chancellor,  and  not  appeal- 
Morgan  v.  Rose,  7  C.  E.  Gr.  583, 593;  Den  d.  Rather- 
V.  Fen,  1  Zab.  700,  702;  Fames  v.  Stiles,  2  Vr.  ^90; 
igan^s  Case,  4  V^-  S^Jf,;  Clark  ads.  Grant,  9  Vr.  258 ; 
vj  on  Torts  4^^  ;  Boumer's  Dictionary,  tit.  Contempt,  §  ^ 

be  opinion  of  the  court  was  delivered  by 

BASLET,    C.   J. 

hiB  controversy  comes  before  the  court  in  a  double 
ct  There  are  two  appeals,  one  from  the  final  decree 
the  other  from  an  interlocutory  order. 
ihall  dispose  of  the  former  of  these  appeals  with  the 
ark  that,  in  my  opinion,  the  decree  embraced  in  it 
iM  be  affirmed,  and  that  the  reasons  which  have  influ- 
»d  me  in  arriving  at  that  result,  are  those  so  clearly 
PMed  by  the  vice-chancellor  in  his  opinion. 
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With  respect   to  the  interlocutory  order,  I  think  that 
appeal  should  be  dismissed,  on  the  ground  that  the  order  in     | 
question  is  not  subject  to  an  appeal.     The  proceeding  to 
which  it  appertained  was  this :     At  the  inception  of  theaoit 
an  injunction  had  been  issued,  forbidding   the   appellant 
from  collecting  or  receiving  any  part  of  the  money  secured 
by  a  certain  mortgage  that  formed  the  subject  of  the  suit, 
and  it  being  alleged  that  this  injunction  had  been  disobeyed 
by  the  appellant,  and  a  petition  being  filed  containing  suet 
an  accusation,  and  the  appellant  having  presented,  by  \rBy 
of  reply,  his  own  affidavit  and  the  affidavits  of  other  persoos* 
and  the  matter  having  been  formally  heard^  the  appellft*^* 
was  found  to  be  in  contempt  by  reason  of  his  disobedient^ 
to  such  injunction,  inasmuch  as  it  appeared  that  he  Ix^^ 
received  a  certain  sum  of  money  in  part  payment  of  tb^ 
before-mentioned  bond  and  mortgage.      The  order  of  tJ^* 
vice-chancellor  was,  that  he  should,  give  a  well-secured  hoT^* 
to  refund  such  moneys  in  the  event  of  the  final  success  O' 
the  complainant  in  this  suit,  and  that  the  question  of  wh»  ^ 
punishment  should  be  inflicted  for  the  contempt  in  questi  ^^ 
should  stand  over  till  the  making  of  the  final  decree.    It      "^ 
this  order  which  has  been  appealed  from,  and,  to  show  tb»^^ 
it  is  not  the  subject  of  appeal,  it  is  necessary  only  to  refer     ^ 
the  case  of  Coryell  v.  Holcombe^  1  Stock.  650. 

The  latter  appeal  should  be  dismissed. 

Appeal  unanimously  dismissed* 


Philip  Q.  Rbading,  appellant, 

V. 

Isaac  S.  Stover  and  others,  respondents. 

A  bill  is  not  demurrable  if  it  contains  equitable  merits,  althougl 
be  admitted  that  some  of  the  other  olrcumstanoea  stated  cannot  be 
avail. 
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On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Stover  V.  Wood,  4  Stew.  ^18. 

Mr.  Edward  W.  EvanSy  for  appellant. 

Mr.  J.  N.  Voorhees  and  Jllr.  J.  T.  Bird,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

The  legal  situation  of  these  litigants,  with  respect  to  this 
controversy,  is  tliis,  as  it  is  exhibited  in  this  bill:     The 
respondents  were  the  complainants  in  a  suit  in  chancery, 
which  is   reported   in   11    C.   E.    Gr.   66,  and  on  appeal 
in  this  court,  in  1  Stew.  ^48,     The  purpose  of  that  proceed- 
ing: was  to  reinstate  a  mortgage  which  it  was  alleged  had 
been  cancelled   by  fraud.     In  the   course  of  taking  the 
^^idence  it  was  disclosed  that,  when  that  bill  was  filed,  the 
title  to  the  mortgaged  premises  had  been  conveyed,  by  an 
*inpecorded   deed,  to  a  person  who  was  not  joined  as  a 
^^jfeudant.     The  chancellor  having  given  a  decree  to  the 
complainants,  and  the  case  being  brought  here,  this  court 
^reed  to  that  result,  and  re-established  the  mortgage  as  to 
the  parties  then  litigating,  leaving  the  effect  of  such  decree 
'^pon  the  rights  of  the  parties  not  joined  to  be  ascertained 
f*'*d  adjudged  when  they  should  have  been  formally  brought 
^**to  court,  if  it  was  desired  to  affect  them  by  the  decree. 
^'^  order  to  avoid  the  hardship  that  might  arise  from  the 
^^cision  in  this  court  re-establishing  the  mortgage  clouding 
***e  title  of  such  absent  person  for  an  indefinite  period  of 
^^Hde,  it  was  therein  provided  that  the  complainant,  under 
*^^Ualty  of  losing  the  benefit  of  the  appellate  decree,  should 
^*Umence  a  foreclosure  of  the  mortgage  reinstated,  within 
^^^  months  from  the  date  of  the  determination  in  this  court. 
^    tiow  appears  that,  at  the  time  of  the  rendition  of  this 
^oree  in  this  court,  a  foreclosure  suit  had  then  been  begun, 
^uded  on  the  mortgage  in  question.     A  demurrer  waa 
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filed  to  that  bill,  which  being  sustained,  and  that  Boit 
thereby  failing,  the  present  one  was  brought.  Tothislwt 
bill  a  demurrer  has  been  interposed,  and  it  is  from  the 
order  overruling  this  demurrer  that  the  present  appeal  has 
been  brouglit. 

I  altogether  agree  with  the  chancellor  in  the  view  that 
there  is  no  substance  in  the  exception  taken  to  this  bill. 
That  exception  is,  that  this  suit  was  not  begun  within  rix 
months  after  the  decree  of  this  court  re-instating  the  before- 
mentioned  mortgage.     But  what  significance  has  that  fact 
on  the  right  to  sustain  this  suit  ?     The  penalty  of  allowing 
the  six  months  to  run  out  before  the  inception  of  new  pro- 
ceedings, was  the  loss  of  the  benefit  of  that  decree,  and  the 
present  bill  sets  out  the  alleged  fraud,  which  resulted  in  the 
destruction  of  the  mortgage  in  question,  and  if  such  frao» 
be  admitted  the  complainant  is  entitled  to  a  decree  in  bi® 
favor,  independently  of  the  original  decree  reviving  8UC» 
mortgage.     Whether,  under  the  present  conditions  of  tb© 
case,  he  can  claim  any  benefit  of  the  decree  of  this  court,  ^ 
not  a  question  now  to  be  passed  upon,  because  it  is  de^^ 
that  such  decree,  as  I  have  said,  is  not  a  necessary  part  ^^ 
his  equitable  claim.     The  complainant  is  entitled  to  the  s-"*" 
of  the  court  on  the  facts  stated  in  this  bill,  quite  irrespective *- 
of  the  circumstance  that  this  court  decided,  when  the  c^* 
was  formerlv  before  it,  that  he  was  entitled  to  the  reli  ^ 
then  prayed.     The  consequence  is,  the  demurrer  was  rigb  ^^ 
overruled,  and  the  decree  should  be  affirmed. 

Decree  unanimously  aflirmed*-- 
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I   Society  for   Establishing   Usbpul   Manufactures, 

appellants, 

V. 

IB  Lehigh  Valley  Railroad  Company,  respondents. 

Estoppels  in  pau,  such  as  have  always  been  known  to  equity,  afford 
indation  for  a  court  of  equity  to  enjoin  proceedings  at  law  involv- 
uch  estoppel. 

It  is  not  every  estoppel  in  peas  which  is  available  at  law  as  well 
equity,  that  will  have  this  effect ;  but  when  the  estoppel  grows 
>f  transactions  varied  in  their  character  and  occurring  at  intervals 
ugh  a  long  period  of  time,  which  may  be  available  only  on  equitable 
18,  it  will  afford  a  foundation  for  equitable  intervention. 

Where  a  canal  company  had,  for  over  twenty  years,  been  in  the 
ispnted  possession  of  water,  which,  before  that  period,  had  been 
litigation  with  a  riparian  owner  who  knew  that  the  canal  com- 
7  was  about  to  lease  its  works,  which  were  materially  dependent 
Rieh  water,  and  such  riparian  owner  took  no  measures  to  revive  the 

litigation,  or  to  give  notice  of  such  claims  before  the  lease  was 
^i-^Held,  that  ground  was  laid  for  the  claim  of  an  equitable  estop* 

in  behalf  of  the  lessee,  and  that  he  had  a  sufficient  standing  in  a 
^  of  equity  to  enjoin  suits  at  law  calling  in  question  the  right  to 
l»  water. 


^n  appeal  from  a  decree  of  the  chancellor,  reported  in 
^Vh  Valley  B.  R  Co.  v.  Sodetj/  ^c,  8  Steiv.  J 45. 

'^  JT.  C.  Pitney  and  Mr.  J.  D.  Bedle^  for  appellant. 

fr.  p^  X.  Frelmghuysen  and  Mr.  T.  N.  Mc Carter,  for 
indents. 

'he  Society  for  Establishing  Useful  Manufactures,  the 
•^ttant  in  this  court  and  the  defendant  in  the  court  below, 
'  incorporated  by  the  legislature  of  this  state  by  an  act 
*^  iu  the  year  1791.  The  title  of  this  company  expressed 
^  completeness  the  object  in  view,  for  the  legislative 
^e  was  to  encourage  and  facilitate  the  foundation  of  a 
•  for  the  manufacture  of  articles  of  all  kinds  for  domestic 


/ 
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use,  the  contemplated  capital  being  large,  and  the  enterprise, 
on  account  of  its  evident  utility  and  magnitude,  having  % 
well-founded  claim  to  be  considered  a  matter  of  public  con- 
cern. The  franchises  and  rights  granted  were  valuable  and 
extensive;  the  charter  was  perpetual ;  the  original  capital i 
million  of  dolhirs,  with  liberty  to  acquire  and  hold  per- 
sonal property  to  an  amount  in  value  not  exceeding  four  mil- 
lions of  dollars;  the  society  being  left  free  to  locate  itself  in 
any  part  of  the  state,  the  charter  containing  a  provision  for 
incorporating  the  district  so  to  be  chosen,  not  exceeding  six 
miles  square?,  by  the  name  of  "  The  Corporation  of  Pater- 
son."  By  the  second  section  of  the  act,  the  original  capital 
of  the  company  was  "to  be  employed  in  manufacturing  or 
making  all  such  commodities  or  articles  as  shall  not  be  pro- 
hibited by  law;  and,  to  that  end,  in  purchasing  such  lands, 
tenements  and  hereditaments,  and  erecting  thereupon  Boch 
buildings,  and  in  digging  and  establishing  such  canals,  and 
doing  such  other  matters  and  things  as  shall  be  needful  for 
carrying  on  a  manufactory  or  manufactories  of  the  said  com- 
modities or  articles." 

The  society  was  speedily  organized,  and  in  1792  a  sitna- 
tion  at  the  great  falls  of  the  Passaic  river  was  selected  as  the 
site  of  its  establishment,  and  at  that  point  over  seven  hun- 
dred acres  of  land  were  purchased,  as  also  the  bed  of  the 
river  both  above  and  below  the  falls.  A  canal  or  water- 
course was  constructed,  a  short  distance  above  the  falls,  to 
draw  the  w^aters  of  the  river  through  the  lands  of  the  com- 
pany, w-hich,  in  connection  with  a  dam  thrown  across  the 
river,  created  on  the  corporate  property  numerous  and  con- 
venient water-powers  for  the  use  of  mills  and  manufactories* 

It  will  be  observed  that  this  charter  of  the  appellant  con- 
templatcd  that  the  society  itself  w^ould  become  a  raanuf'*®' 
turer,  and  devote  a  large  part  of  its  capital  to  that  purpo8®» 
and  at  first  such  was  the  position  assumed  by  the  conipa**^' 
but,  failing  in  that  enterprise,  the  attempt  was  abandoD^ 
and  the  numerous  water-powers  just  mentioned  were  le»^^' 
out,  upon  rent,  to  various  individuals  and  companies. 


r.]  MARCH  TERM,  1880.  881 


Society  Sec.  v.  Lehigh  Valley  R.  R.  Co. 


was,  in  general,  the  situation  of  the  society  when, 
year  1824,  "  The  Morris  Canal  and  Banking  Corn- 
was  incorporated,  "for  the  purpose,"  in  the  words 
harter,  "of  constructing  a  navigable  canal  to  connect 
ters  of  the  Delaware  river,  near  Easton,  with  the 
ters  of  the  Passaic  river,  and  passing  through  the 
of  Morris."    This  important  undertaking  was  almost 
Lately  entered  upon,  and  while  it  was  in  progress  a 
of  litigations  sprang  up  between  these  two  corpo- 
,  which  it  is  necessary  to  present  in  their  several 
in  order  to  comprehend  clearly  the  legal  attitude  of 
ties  in  the  case  now  under  consideration, 
first  of  the  suits  thus  referred  to  was,  in  form,  a  bill 
icery,  exhibited  in  the  year  1828,  by  the  Society  for 
shing  Useful  Manufactures,  and  certain  persons,  their 
against  the  Morris  Canal  and  Banking  Company, 
bstance  of  this  complaint  can  be  expressed  in  a  few 
After  stating  the  general  provisions  of  its  own  char- 
those  contained  in  the  charter  of  its  adversary,  it 
I  that  the  society,  by  its  purchase  of  the  bed  of  the 
^assaic  and  the  contiguous  land  situate  at  and  near 
8,  and  the  appropriation  of  the  water  in  the  manner 
described,  became  entitled  to  the  use  of  the  water 
river  flowing  in  its  natural  course  and  condition; 
i  river  Passaic  was  formed  principally  by  the  conflu- 
three  large  branches,  one  of  which  was  called  the 
,  being  the  main  branch,  another  the  Rockaway,  and 
the  Pompton  branch,  and  that  Green  pond  was  a 
ike  whose  waters  were  carried  by  Meadow  brook  into 
1  Rockaway  branch  of  the  Passaic.     The  charge  of 
ned  injury  was,  that  the  canal  company  had  "  made 
AiouB  to  draw  the  waters  out  of  the  Rockaway,  at 
and  Powerville  and  other  places;"  that  "they  have 
oted  works  and  machinery  on  the  Rockaway  near 
and  have  thi-own  up  a  dam  there  and  raised  the  said 
ray  river  for  the  purpose  of  leading  the  waters  of  the 
'ir'iDto  their  said  canal;"  that  they  bad  "also  cou- 
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atructed  works  on  the  said  river  at  Powerville,  alx 
miles  distant  from  Dover,  for  the  purpose  of  carryi 
water  out  of  the  dam  already  constructed  there,  into  t 
canal,"  and  "  ^ave  out,  proposed  and  threatened  "  to  t 
waters  of  the  Rockaway,  at  both  those  places,  into  tb 
canal ;  that  they  likewise  threatened  to  construct  "  i 
to  the  bed  of  the  waters  of  said  Pompton  river  "  8< 
lead  said  waters  into  their  said  canal,  and,  by  these 
and  other  works,  to  divert  all  of  said  waters  from  tb 
of  the  complainant. 

In  their  answer  to  these  charges,  the  canal  comp 
substance  and  effect,  said  that  they  admitted  the  c 
and  construction  of  the  dams  and  other  erections  mer 
and  acknowledged  that  this  had  been  done  "  for  the  ] 
of  diverting  into  the  bed  of  their  canal  such  of  t 
waters  as  may  be  necessary  in  order  to  carry  into  ef 
object  of  their  incorporation,"  and  alleged  that  the  i 
do  so  had  "  been  openly. avowed  and  asserted  at  all 
They  also  admitted  that  such  of  the  said  waters  as 
be  introduced  into  the  canal  at  or  below  Boonton,  wo 
after  the  completion  of  the  canal,  be  returned  to  the 
until  long  after  it  should  have  passed  the  town  of  Pi 
but  they  averred  that,  nevertheless,  the  quantity  o 
passing  over  the  said  falls,  by  the  natural  current 
Passaic  and  its  tributaries,  would  not  be  in  any 
diminished  by  the  said  canal,  inasmuch  as  the  wate 
drawn  by  them  from  Lake  Hopatcong,  and  also  tl 
one  of  the  head  branches  of  the  Raritan  river,  after 
through  and  supplying  the  canal  to  Dover,  would  I 
let  into  the  Rockaway  and  would  thus  introduce  to 
of  the  Passaic  as  much  additional  water  as  would  I 
wards  taken  from  it  or  from  any  of  its  tributaries 
purposes  of  the  canal.  The  answer  then  denied  th 
contemplated  or  intended  to  divert  those  waters 
injury  of  the  complainants,  without  malcing  adequa 
pensation  for  such  injury,  but  they  admitted  that  tl 
at  all  times  claimed  to  have  a  constitutional  and  leg 


^  Stkw.]  march  TERxM,  1880.  333 


Society  &o,  v,  Lehigh  Valley  R.  R.  Go. 


to  take  and  use  the  waters  of  the  Passaic  river  and  of  its 
tributary  streams  for  the  necessary  purposes  of-  their  said 
canal,  upon  making  compensation  to  the  owners  of  such 
itreams  as  directed  by  their  act  of  incorporation. 

It  is  proper,  also,  to  state  tliat,  in  this  answer,  a  letter 
was  Bet  forth  from  the  president  of  the  society,  addressed  to 
the  president  of  the  canal  company,  containing  expressions 
showing  that,  for  a  considerable  period  antecedent  to  the 
filing  of  this  bill,  and  during  the  progress  of  the  building 
of  the  canal,  the  former  company  had  been  aware  that  it 
was  the  design  to  take  the  waters  from  these  tributaries  and 
to  compensate  in  other  water  for  such  abstraction. 

This  bill  and  answer  having  been  filed,  a  motion  for  an 
injunction  came  on  for  hearing  before  Chancellor  Isaac  IE. 
Williamson,  who  decided  such  motion  against  the  society, 
and  refused  the  injunction  on  the  ground  that  it  was  doubt- 
ful, as  the  case  stood,  whether,  if  the  canal  company  carried 
their  project  into  effect,  there  would  be  any  diminution 
<>f  the  water-power,  and  that  consequently  it  was  not  certain 
whether  the  complainant  will,  in  point  of  fact,  sustain  any 
injury.  The  chancellor  said  that  "  the  route  of  the  Morris 
<»nal  has  long  since  been  known  to  the  society,  large  sums 
rf  money  have  been  expended  and  the  canal  is  now  in  a 
peat  state  of  forwardness.  Under  these  circumstances,  it 
^ould  not,  I  think,  be  a  sound  exercise  of  discretion  for  the 
<5ourt  to  interfere,  on  the  ground  of  apprehended  danger." 
The  chancellor  also  remarked  that  the  letter  of  the  presi- 
<^«nt,ju8t  alluded  to,  was  a  circumstance  of  "considerable 
height,"  in  his  mind. 

Some  time  after  this  decision,  a  second  application  for  an 
^junction,  founded  on  this  original  bill,  appears  to  have 
"••^  made,  which  resulted  in  a  like  rejection  of  the  applica- 
nt aocompanied  with  a  suggestion  that,  as  subsequent 
'^••'^toences  were  relied  on,  there  should  be  a  new  bill. 
'''•"AoeordiDgly  the  litigation  assumed  the  form  indicated  by 
■■*  chancellor,  a  new  bill  being  filed  in  the  month  of  Janu- 
lEh  UIOi  which  was  in  effect  a  transcript  of  the  origitia) 
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bill,  with  an  addition  charging  that  the  waters  in  -dispute 
had,  on  a  certain  occasion,  been  diverted  into  the  canal, and 
that  such  diminution  had  not  only  been  perceptible  at  Pet- 
erson, but  had,  to  a  material  degree,  impaired  the  water 
privileges  of  the  complainant  at  that  place.     It  also  charged, 
additionally,  that  this  mixing  of  the  water  taken  from  the 
tributaries  of  the  Passaic,  which  have  been  already  deng- 
nated,  with  the  water  legitimately  belonging  to  the  canal 
company,  was  an  illegal  act  as  against  the  complainant,  and 
that  it  was   impossible   for   the  society  to  ascertain  hovr 
much  water  the  canal  company  brought  down  from  Lake 
Hopatcong  "  and  how  much  they  took  out  of  said  tributary 
streams,  and  that  all  intermixture  of  the  waters  of  difier- 
ent  streams,  flowing  naturally  in  diflTerent  directions,  and 
thereby  divertinor  the  watei's  of  such  streams  from  their 
natural  courses,  was  further  calculated  to  involve  the  righta 
of  individuals  to  the  flow  of  the  respective  waters  of  the 
diflTerent  streams  in   uncertainty  and  confusion,  and  wafi, 
therefore,  illegal  and  unconscientious." 

The  answer  to  this  bill  was  likewise  in  substance  a  copy 
of  the  answer  to  the  original  bill,  with  the  difference  that  it 
contained  explanations  or  denials  or  traverses  of  the  new 
matters  just  referred  to. 

The  motion  for  an  injunction,  founded  on  this  bill,  wss 
heard    by    Chancellor   Vroom,    and    the    proceedings  are 
reported  in  full  in  Sax.  157.     The  fate  of  the  application 
was  similar  to  that  of  the  preceding  one,  the  direct  points 
decided  being  that  the  intermixture  of  waters  complain^ 
of  was  not,  ftv  Si\  illegal,  and  could  not  be  the  ground  ^^^ 
equitable  relief  unless  it  appeared,  in  a  satisfactory  raann^^' 
that  the  water  given  in  return  for  the  water  bo  withdra"***^ 
was  not  fairly  compensatory.     This  right  to  intermix  th^* 
waters,  and  which  right  was  sustained,  is  thus  stated  in  ^ 
opinion  by  the  chancellor.    Referring  to  the  canal  compa*^ 
he  says :     "  They  claim,  under  the  act  of  incorporation,  "*^ 
right  to  construct  a  navigable  canal  from  the  Delaware 
the  Passaic.     They  claim  the  use  of  the  waters  of  Li 
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g,  and  of  the  extra  water  of  Green  pond.  They 
ring  the  water  from  the  Hopatcong  into  the  Rock- 
make  use  of  that  river  as  a  part  of  the  canal,  and 
it  of  it  again  water  for  the  use  of  the  canal — not 
iminishing  the  ordinary  and  natural  flow  of  the 
he  great  falls  at  Paterson."  Having  legalized  by 
lent  this  claim,  and  then  concluding  that  it  was 
ently  shown  that  the  water  at  the  establishments 
Dmplainaut   was   diminished,   an    injunction   was 

gation  then  in  its  next  grade  assumed  a  new  form. 
»ears  to  have  been  a  lull  for  several  years,  and  the 
nces  that  occasioned  its  revival  were  these : 
month  of  January  or  February  of  the  year  1886, 
s  Canal  and  Banking  Company  being  desirous  of 
;  the  number  of  its  feeders,  reservoirs  and  other 
plied  to  the  legislature  for  the  requisite  addition 
ichises  and  powers,  and  such  application  being 
)y  the  society,  this  situation  led  to  an  amicable 
it  of  the  hostile  interests,  such  adjustment  taking 
>f  a  contract  between  these  rival  companies.  This 
b  in  a  preamble  recites  that  certain  controversies 
I  between  these  corporations  in  relation  to  the  use 
ters  of  the  Passaic,  the  society  alleging  that  the 
tnal  was  diverting  the  waters  of  some  of  the  tribu- 
Buch  river  so  as  greatly  to  diminish  the  \yater  at 
in  times  of  drought,  of  which  the  society  claimed 
jive  use,  and  which  allegation  was  denied  by  the 
ipany,  and  states  that,  in  order  to  terminate  such 
I  diiference,  it  was  covenanted  and  agreed  in  sub- 
it  the  said  canal  company  would  discharge  from 
through  a  certain  designated  basin  near  the  falls  at 
a  certain  quantity  of  \yater,  and  in  consideration 
e  canal  company  was  to  have  the  right  to  make  and 
f  of  all  reservoirs  on  the  head-waters  of  any  of  the 
Btreams  of  the  Passaic  river,  and  to  divert  the 
1  to  use  the  waters  thereof  as  it   might  think 
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proper.  This  compromise  having  been  thus  effected,  id 
the  opposition  in  the  legislature  withdrawn,  the  canal  con 
pany  obtuined  the  additions  to  its  corporate  franchises  whic 
it  needed.  The  proper  basins,  gates  and  other  neceasai 
structures  were  erected,  and  the  quantity  of  water  as  stip 
latod  was  furnished  to  the  society. 

The  amity  thus  established  appears  to  have  remain 
undisturbed  for  the  period  of  about  nine  years,  when,  in  ti 
summer  of  1845,  the  litigation  was  renewed.  During  th 
interim  the  property  and  franchises  of  the  Morris  Can 
Company  had  been  sold  under  a  foreclosure  bill,  and  hi 
passed  into  new  hands.  The  mortgage  under  which  th 
transfer  had  bec^n  efteeted  was  prior  in  date  to  tlie  agre 
ment,  just  described,  between  these  two  companies,  andtl 
new  canal  company  deeming  itself  to  hold  under  a  title  pi 
amount  to  it,  refused  to  be  bound  by  its  stipulations,  and 
pursuance  of  such  a  view  of  its  rights,  proceeded  to  put  up 
structure  so  as  to  cut  off'  the  water  flowing  from  the  can 
into  the  Passaic,  as  provided  for  in  the  contract.  Th 
structure  having  been  demolished  by  the  society,  it  w 
rebuilt  by  the  canal  company,  and,  to  protect  it,  a  bill  w 
filed  in  chancery,  and  an  injunction  obtained.  This  w 
in  August,  1845. 

This  bill  of  the  canal  company  was  met  on  the  part  of  i 
adversary  by  an  answer  and  cross-bill,  which,  with  respect 
their  statements  of  law  and  fact,  were,  in  all  material  mattei 
alike.  In  these  pleadings,  the  society  narrated  again  the  hi 
tory  of  the  original  invasion  of  its  rights  by  the  canal  coi 
pany  in  diverting  the  before-mentioned  tributaries  of  tl 
Passaic,  referred  to  the  former  litigation,  and  their  compf 
mise  in  the  year  1836,  setting  out  inextenso  the  agreem® 
of  that  period.  It  was  then  alleged  that  the  canal  compft 
having,  by  reason  of  the  withdrawal  of  the  opposition  of* 
society  in  the  legislature,  obtained  a  large  augmcntatioi^ 
its  powers,  had  made  '^  a  large  reservoir  at  Long  pond,  ^ 
constructed  a  feeder  at  Pompton,  which  extended  to  ^ 
canal  and  took  into  their  said  canal,  by  one  or  more  d^ 
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all  the  waters  of  the  Pompton  river  and  all  its  tributaries,  in 
Ihe  same  manner  as  they  had  previously  done  with  the  waters 
of  the  Rockaway,"  leaving  the  society  "  no  remedy  except 
by  the  agreement  before  recited."  It  was  also  insisted  that 
the  society  was  not  affected  by  the  foreclosure  under  which 
the  canal  had  been  sold,  as  they  were  not  parties  to  that 
suit,  and  as  notice  of  the  existence  of  their  rights  had  been 
given  at  the  master's  sale  in  that  proceeding.  The  cross-bill 
charged  that,  as  the  canal  company  claimed  and  used  the 
benefits  of  the  before-mentioned  agreement,  they  could  not 
refuse  to  be  bound  by  it,  and  the  prayer  was  that  the  agree- 
ment might  be  established,  or,  if  the  court  should  be  of 
opinion  that  they  were  not  bound  by  it,  then  that  they 
wiight  be  restrained  from  diverting  in  anywise  any  of  the 
waters  of  the  Passaic  river  and  of  the  streams  of  water  trib- 
utary thereto,  and  from  using  the  reservoir  at  Long  pond, 
and  from  taking  the  waters  of  the  Rockaway  and  Pompton 
rivers  into  their  canal.  There  was  also  a  prayer  for  an 
account  for  damages  and  for  further  relief. 

Such  was  the  clearly  marked  attitude  of  the  society,  and 

the  position  of  their  opponent  was  equally  clear  and  definite, 

*•  is  manifest  from  the  answer  filed  by  them  to  the  cross- 

»^^'1«    This  latter  pleading  was  filed  in  December,  1847,  and 

^^  It  they  admit  the  diversions  of  water  as  complained  of,  and 

^^y  it  was  "  for  the  purpose  of  diverting  into  the  bed  of  their 

<*Dal  such  of  the  said  waters  as  may  be  necessary  in  order 

to  carry  into  effect  the  objects  of  their  incorporation,  and 

"W^t  their  right  to  do  so  has   been   openly  avowed   and 

■*Berted  at  all  times."     They  deny  that  the  notices  that  the 

•*Wety  may  have  given  of  their  asserted  rights,  could  have 

^J  effect  in  depriving  them  o^  their  right  to  the  lawful  use 

^•neh  waters  as  was  necessary  for  their  canal,  and  assert 

**t  the  correct  position  is,  that  it  was  competent  for  the 

"Rlalatare  to  authorize  them  to  tak^  ti:ie  bald  waters,  should 

r^  aune  be  necessary  for  the  purposes  of  the  caral,  they 

5*ling  compensation  therefor.      They  dci*7    that    they 

'^'^idi  the  water  flow  at  Paterson,  and  inaist  that  the 
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agreement,  on  various  grounds,  is  not  binding  on  them- 
They  then  aver  that  they  "  never  contemplated  or  intended 
to  divert  the  waters  of  the  Passaic  river  to  the  injury  of  the 
complainants,  and  never  claimed  any  right  to  divert  such 
waters  without  making  adequate  compensation  for  bucI» 
injury,  but  they  admit  that  they  have,  at  all  times,  claimed 
to  have  a  constitutional  and  legal  right  to  take  and  use  the 
waters  of  the  Passaic  river  and  of  its  tributary  streams,  far 
the  purposes  of  their  said  canal,  should  it  become  necessary 
to  take  the  same,  and  if  taken  without  injury  to  others,  and 
even  to  take  such  waters  as  were  used  by  others,  npon 
making  compensation  to  the  owners  of  such  streame,  a» 
directed  by  the  said  act  of  incorporation."  They  also  allege 
that,  by  their  charter,  adequate  provision  is  made  for  ascer- 
taining and  securing  the  payment  of  any  injury  and  damage 
that  might  be  sustained  by  the  owners  of  lands,  waters  and 
streams  required  for  the  purposes  of  the  canal. 

These  several  contestations  coming  for   decision  before 
tlie  chancellor  on  an  application  for  an  injunction  on  the 
cross-bill,  and  to  dissolve  the  injunction  then  in  force  against 
the  society,  both  motions  were  refused.     This  adjudication 
occurred  in  December,  1845,  before  the  filing  of  the  answer 
to  the  cross-bill,  such  answer  being  filed  in  December,  1847- 
From  this  date  until  the  month  of  September,  1876,  when 
the  first  of  the  actions  at  law%  which  the  bill  now  pending 
restrains,  was  brought,  no  further  litigation  appears  to  ha^® 
existed   on   the  matters  above  stated,  between  these  co^' 
panics.     The  suit  thus  enjoitied  was  brought  by  the  soci®^ 
against  the  respondent,  in  the  supreme  court  of  this  st^*-®' 
and  the  ground  of  complaint,  as  stated  in  the  declarati^**' 
was  for  cutting  oft*  the  before-mentioned  tributaries  of  ^ 
Passaic,  the  Pompton  and  Rockaway  branches,  and  was  t**^ 
manifestly  for  the  same  alleged  invasions  of  the  water  p' 
ileges  of  the  appellant  as  had  been  and  were  embraced 
the  series  of  litigations  which  I  have  found  it  necessary 
state  with  so  much  particularity.     A  second  suit^-restin^ 
the  same  foundation,  has  been  instituted. 
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The  bill    in  the  ease  now  pending   in    this  court,  wsts 
exhibited  to  proliilnt  these  legal    proccudingB.     Tn  it  the 
Lehigh  Valley  Railroad  Company,  the  lessee  of  the  Morria 
Ciinal  and  Banking  Company,  is  the  ooniplainnnt,  and  tlic 
Society  the  defendant.     It  consiats,  in  the  main,  of  u  history 
of  the  above-mentioned  htigations  between  the  society  and 
Ihecniial  company,  and  in  a  re-affirniation  of  tlic  legal  posi- 
tions in  such  procedures  which  had  been  asserted  by  the 
litter  company,  hut  it  likewise  contains  certain  new  facts 
whith  appear  to  be  deemed  circumstances  creating  equities 
in  favor  of  the  case  of  the  appellants.     Among  these  arc 
Mtaallfgcd  to  have  been  done  by  tlie  appellant,  disabling 
it  from  carrying  out  the  contract  of  the  year  1836;   the 
scquisition,  in  the  year  1867,  by  the  canal  company,  of  addi- 
tional franchises,  the  expenditure  of  vast  sums  of  money  in 
the  improvement  and   enlargement  of  their   works,  and 
'^liieh  fnithiy  would  not  have  been  needed  if  they  wore  not 
snthorized  to  use  tlie  waters  of  these  tributaries  of  the  Paa- 
«>'■;  tliat  the  appellant,  the  Lehigh  Valley  Railroad  Com- 
Jiany,  i,j  the  year  1871,  by  legislative  autliority,  leased,  in 
I*'T>etuity,  for  a  certain  specified  rent,  the  "entire  canal  and 
"ttvigation  works"  of  the  canal  company,  and   tliat  such 
**8e,  and  the  legislation  on  winch  it   was  founded,  was 
"Quired  with  the  knowledge  and  acquiescence  of  the  appel- 
'"ts,  and   without  any  intimation   of  the  rights  in  these 
'aters  now  claimed  by  them,  sncli  conduct  being  presented 
"*  an  equitable  estoppel,  and  they  also  insist  that  the  great 
■   ^''gth  of  time  that  has  been  Buffered  to  elapse  since  the 
'**Ttier  suite,  has  a  similar  tendency.     The  prayer  is,  that  the 
**pondent  may  be  protected  in  the  enjoyment  of  its  canal 
''•J   the  waters  of  the  Rockaway  and  Pompton  rivers,  and 
rj^^  other  tributaries  of  the  Passaic,  in  the  same  manner  and 
*~  the  same  extent  as  the  Morris  Canal  CoTnpany,  the  lessors 
^*  tie  respondent,  need  and  enjoyed  the  same,  and  that  the 
^ypcIlantB  may  be  perpetually  enjoined  from  prosecuting 
^***ir  tnitfl  at  taw. 
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The  bill  was  likewise  answered  by  the  society, 
answer  being  principally  composed  of  a  narration  of 
various  antecedent  litigations,  the  legal  points  decided  h 
them,  and  claiming  that  the  rights  of  the  appellants  totke 
water  of  the  Passaic,  without  diminution,  was  in  the  entire 
course  of  such  proceedings  admitted  by  the  canal  compwy 
as  well  as  adjudged  by  the  court. 

On  the  filing  of  this  last  bill  an  injunction  was  granted, 
restraining  the  above-mentioned  suits  at  law,  and  which,* 
a  motion  to  dissolve  it,  made  before  the  chancellor,  *• 
decreed  to  stand.     This  is  the  decree  appealed  from. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

TJnder  these  conditions  of  this  controversy  the  singk 
question  to  be  decided  on  this  appeal  is,  whether  the  apprf* 
lant  has  a  right  to  proceed  at  law  on  the  ground  of  tW 
alleged  invasion  of  its  right  to  these  waters  in  dispute, « 
must,  under  compulsion,  seek  redress  in  equity. 

In  entering  upon  this  inquiry  it  is  important  to  preeeal 
to  our  minds,  in  a  distinct  and  definite  form,  the  question ti 
be  decided.  That  question  is,  whether  this  corporation  cH 
be  compelled,  against  its  will,  to  come  into  equity  for  relief 
against  the  wTong  of  which  it  complains.  That  wrong  * 
that  being  the  riparian  owner  of  certain  lands  thrwigk 
which  a  natural  stream  flows,  a  portion  of  such  water  !* 
been  diverted  to  its  injury  by  the  illegal  act  of  the  respow* 
ent.  Such  a  cause  of  action  being  a  legal  one,  unless  fro* 
the  presence  of  jurisdictional  equities  in  the  case,  theapp'' 
lant  has  a  clear  right  to  pursue  his  remedy  before  a  comfflOlj 
law  court.  In  this  case,  this  respondent,  standing  on  88»] 
right,  was  urging  its  suits  before  such  a  tribunal.  W*' 
question  consequently  is,  whether  it  can  be  stopped  inwAi 
pursuit  by  the  hand  of  the  chancellor.  Such  a  prerogifi* 
manifestly  depends  on  the  existence,  in  the  facts  involved,^ 
some  equitable  circumstance   which,   according  to  erttb* 
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lished  rules,  justifies  the  transfer  of  the  suits  at  the  request 
of  the  clefendant  in  the  actions  at  law,  from  the  legal  to  the 
equitable  forum.  When,  therefore,  we  shall  have  ascer- 
tained whether  such  equitable  feature  exists  or  not,  the 
problem  before  us  will  be  solved. 

I  cannot  think  that,  because  the  questions  involved  in  this 
controversy  are  of  magnitude,  or  are  intricate,  or  difficult 
of  solution,  that  therefore  the  courts  of  law  can  be  divested 
of  their  jurisdiction  over  them.  It  does  not  appear  that  the 
importance  of  the  matters  in  dispute  has  ever  been  regarded 
as  affording  any  test  of  the  cognizance  of  a  court  of  equity. 
The  claim,  if  admitted,  would  confer  upon  the  court  of 
chancery  a  prerogative  jurisdiction  over  the  entire  field  of 
all  momentous  and  obscure  controversies.  No  decision,  so 
&r  as  is  known,  has  ever  gone  on  such  a  principle.  Nor  is 
it  perceived  how  such  a  jurisdiction  can  arise,  because  the 
wit  relates  to  corporate  franchises.  When  a  corporation, 
Mder  a  legislative  grant,  claims  the  right  to  divert  a  nat- 
i*ral  stream  away  from  a  riparian  proprietor,  the  matter  in 
i88ue  is  purely  a  legal  question,  and  it  seems  indisputable 
^•t,  under  ordinary  circumstances,  the  person  injured  can 
pnrsue  bis  remedy  in  an  ordinary  action  at  law,  and  such 
•<^rton,  in  the  absence  of  qualifying  conditions,  is  not  amen- 
*We  to  equitable  control. 

Neither  have  I  been  able  to  discover  a  ground  for  equi- 
W>le  intervention  in  such  cases,  because  of  the  principle 
wttwhen  several  persons  are  entitled  to  the  use  in  common 
rf*  stream  of  water,  the  distribution  among  them  of  their 
'^•pective  shares  is  an  equitable  function.  That  a  court  of 
•I'lity  has  jurisdiction  in  such  cases  is  undeniable,  and  in 
4®  present  case,  if  either  the  appellant  or  the  respondent 
wd  applied  for  relief  and  a  regulation  of  its  right,  to  the 
^'Wurt  of  chancery ,  there  would  appear  to  be  no  doubt  of  the 
'^jH  of  such  tribunal  to  take  the  controversy  in  charge. 
^'^  were  the  cases  of  Belknap  v.  TVimble^  3  Paige  677 ; 
•Wlw  V.  Inhabitants  of  Hopkinton,  4,  Gray  324,  /  The  Boston 
•JWfer  Power  Company  v.  Boston  ^c.  Railroad^  16  Pick.  512. 
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In  all  these  eases  the  equitable  jurisdiction  was  und< 
as  it  was  invoked  by  the  party  injured.  In  sucl 
courts  of  equity  and  those  of  common  law  have  con 
jurisdiction,  and  consequently  the  complaining  pai 
seek  either  forum.  That  his  relief  may  not  be* as  e( 
in  the  forum  which  he  chooses,  as  it  might  have  1 
another  forum,  is  a  matter  for  his  own  consideratl 
not  for  that  of  his  adversary.  The  power  to'take  ch 
the  given  case  being  co-ordinate,  neither  court  can  as 
paramount  authority  and  compel  an  unwilling  si 
come  to  it  for  protection.  In  the  case  of  The  D 
Lackawanna  and  Western  Railroad  Co,  v.  The  Erie  . 
Co,^  6  C  E,  Gr,  ^98,  the  party  injured  voluntarily  < 
the  court  of  chancery  for  relief,  and  consequently  tl 
cedent  has  no  application  to  the  question  under  coi 
lion.  Ill  the  present  case,  if  this  appellant,  instead  c 
in  the  supreme  court,  had  filed  its  bill  in  the  court  ( 
eery,  the  jurisdiction  of  the  latter  tribunal  would  ha^ 
indisputable ;  but  this  conclusion  has  but  little  tend 
show  that  these  suits  at  law  can  be  transferred  to  e( 
the  instance  of  the  defendant  in  the  legal  proceeding 

Nor  have  I  found  any  authority  for  the  doctrii 
equity  should  intervene  in  this  case  in  order  to  avc 
nmltiplicity  of  suits  that  would  be  incident  to  the 
uancc  of  the  legal  jurisdiction.  The  rule  is  entirely 
that  in  case  of  private  nuisances,  the  person  injure 
vindicate  his  rights  by  repeatedly  suing  the  wrong- 
a  court  of  law.     The  point  is  too  clear  to  be  discuss 

The  consequence  is,  that  on  none  of  these  groui 
the  decree  in  question  be  vindicated. 

There  is,  however,  another  jurisdictional  claim 
remains  to  be  examined. 

This  claim  grows  out  of  the  alleged  existence  in  t 
of  certain  circumstances  which,  it  is  contended,  co 
an  equitable  estoppel. 

The  facts  embraced  in  this  contention  are  the 
relate  to  the  acquisition  by  the  present  respondent 
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propc-rtT  of  the  canal  compauy.     In  this  connection  the 
presi'ut  bill  alleges  that  when  the  lease  to  the  respondent 
was    ill  conteiinihitioii,  aud  when  the  Morris  Canal  and 
Banking  Comjiutiy  was  making  application  to  the  legisla- 
turtf  for  tho  requisite  authority,  and  while  the  matter  was 
pending,  to  the  knowledge  of  the  appellants,  the  governor 
of  tlie  latter  company  had  a  conference  with  the  officers  aud 
agents  of  tlie  canal  company,  and,  at  the  reqaest  of  such  gov- 
ernor,  a  proviso  was  inserted  iti  the  clause  of  the  act  grant- 
ing the  riglit  to  lease  the  canal,  which  was  in  the  following 
words:   "And  provided  furlher,  that  nothing  herein  con- 
tained sliall  be  held  to  authorize  the  suid  company,  or  its 
Ic.Bsec  or  its  lessees,  to  do  any  act  ait'ccting  the  existing 
lights  of  the  Society  for  Establishing  Useful  Manutuetures." 
And  the  bill  then   avers  that  tlie  society  did  not  intonn 
the  cunul  company  or  the  respondent  that  the   old  claim 
■Itempteil   now   to   be  revived   by  the   suits   at   law,  was 
deemed  to  be  one  of  such  existing  rights.     Tho  respondent 
alao  asserts  that  if  it  had  been  notified  of  such  claim  before 
tbe  exueution  of  the  lease,  such  instrument  would  not  have 
been  taken  until  such  claim  had  been  settled.     The  appel- 
I»nt  admits  that  it  knew  of  the  intended  passage  of  the  act, 
uid  procured  the  proviso  to  be  inserted,  and  also  admits 
•liatitdid  not  give  any  notice  to  the  canal  company  or  to 
tbe  reepoiiiJmit,  of  the  rights  now  claimed  and  sought  to  be 
enforced. 

^  endeavoring  to  measure  the  equitable  effect  of  this 
wioation,  it  is  of  the  first  importance  to  bear  in  mind  that, 
•wm  the  beginning  and  all  through  the  progress  of  the 
•erieg  of  litigations  which  have  occurred,  it  has  ever  been 
^Died  and  asserted  by  the  Morris  Canal  and  Sanking 
*^onipauy  that  the  possession  by  it  of  the  waters  in  dispute 
"•  not  only  a  convenience,  but  something  very  like  a 
""Wisity,  to  the  successful  operation  of  its  canal.  That  such 
Ight  was  and  it  is  of  great  moment  to  this  company,  is  per- 
'Anly  conspicuous.  The  important  consequence,  therefore, 
■iWtom,  that  the  appellant  is  chargeable  with  the  knowledgw 
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that  the  fact  of  its  intention  to  deny  the  existence  of  buc 
right,  was  a  circumstance  of  the  greatest  interest  to  aa 
person  having  in  contemplation  the  leasing  of  the  works  o 
the  canal  company.  With  such  consciousness  it  acquiesce 
in  the  passage  of  the  act  authorizing  a  lease  to  be  inad< 
contenting  itself  with  annexing  a  monition  that  such  li' 
was  not  to  be  construed  as  empowering  the  canal  compan 
"  or  its  lessees,  to  do  any  act  affecting  the  existing  righi 
of  the  society."  Obviously,  this  proviso  relates  to  the  fiitai 
and  not  to  the  past,  and  guards  not  against  illegal  acl 
already  done,  but  against  the  possibility  of  the  statute  bein 
made  a  ground  of  infringing,  by  some  act  thereafter  to  b 
done,  the  rights  of  the  society.  So,  too,  it  is  plain  that  th 
terms  "  existing  rights  "  were  in  nowise  indicative  that  th' 
company  intended  to  claim  the  water  rights  in  questioi 
There  is  certainly,  therefore,  a  fair  ground  here  laid  fc 
charging  that  this  appellant  acquiesced  in  this  law,  and,  wit 
the  knowledge  that  a  lease  was  about  to  be  made,  iailed  t 
give  notice,  either  directlj'  or  by  bringing  suit,  or  pattin 
existing  suits  in  motion,  that  after  such  lease  should  be  ez< 
cuted,  it  was  its  intention  to  set  up  that  the  lessee  would  dc 
be  entitled  to  these  essential  water  privileges. 

But.it  is  said,  in  the  logical  and  learned  brief  of  the  cooi 
sel  of  the  appellant,  that  the  duty  of  inquiry  as  to  the  tit 
and  rights  of  the  lessor,  was,  upon  general  principle 
devolved  upon  the  lessee.  This  is  undoubtedly  so.  T' 
otises  cited  in  the  brief  are  authorities  to  this  effect,  and  t 
rule  is  so  well  established  that  it  is  not  necessary  to  lo 
into  its  foundation.  But  in  the  present  case  it  is  far  fr« 
clear  that  the  appellant  is  not  chargeable  with  knowled 
that,  under  the  conditions  of  things  then  existing,  sO 
inquiry,  made  with  ordinary  diligence  and  upon  ordin^ 
rules,  would  have  failed  to  discover  the  claims  which  'i 
appellant  is  now  insisting  on.  If  the  respondent,  at  '^ 
time  of  taking  its  lease,  had  investigated,  what  woulA 
have  discovered  ?  It  would  have  ascertained  that  for  o-^ 
twenty  years  the  canal  company,  from  whom  it  was  al>  * 
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)  take  title,  had  been  in  the  undisturbed  possession  and 
njoyment  of  the  water  rights  in  question,  and  that  during 
liat  long  period  of  time  such  company  had,  to  all  appeur- 
Dcee, flu  of  right,  used  such  privileges;  that,  also,  during 
neh  interval  of  time,  it  had,  from  time  to  time,  as  occasion 
eqnired,  greatly  enlarged  and  improved  its  works,  appa- 
ently  to  a  great  degree  relying  on  the  fact  of  being  the 
igbtful  owner  and  possessor  of  such  water  rights.  This  is 
be  result  to  which  inquiry  would  have  led,  and  it  may 
ewonably  be  charged  that  the  appellant  was  aware  that 
nch  would  be  the  result. 

In  the  ai^ument  of  the  counsel  of  the  appellant,  it  was 
laimeii  that  the  obligation  to  make  an  inquiry  more  extended 
1  point  of  time  than  this,  was  imposed  by  law  on  the 
«»pondent,  for  it  was  aaaumed  that  the  respondent,  as  a 
natter  of  course,  would  have  ascertained,  in  the  exercise  of 
'QOe  diligence,  the  records  of  the  ancient  litigations  between 
neae  parties.  But  is  not  such  a  position  of  uncertain  tena- 
"litj?  The  appellant,  in  its  answer,  refuses  to  treat  those 
"Is  aa  lUes  pendentes,  but  says  that,  having  served  their  pur- 
*«,  Iheywere  mutually  abandoned.  The  inquiry,  there- 
^,  arises,  whether,  according  to  any  known  practice,  this 
*|>ondent  can  be  required  to  have  searched  for  these  time- 
*^n  litigations  which  had  then  been  laid  aside  and  relin- 
iBhed  for  more  than  twenty  years.  It  is  manifest  the 
■bt  is  worth  a  careful  consideration. 

&ot  again,  on  the  hypotheeie  claimed,  and  on  the  assump- 
It  that  the  respondent  had  ransacked  these  records,  and 
tJierefore,  to  be  held  responsible  for  the  knowledge  thus 
Quired,  what  would  be  tbe  position  of  the  equities  of  this 
Mich  of  the  case  ?  It  is  said  that  the  respondent  would 
Bfthave  known  that  the  society  was  entitled  to  the  rights 

*&  riparian  owner  in  the  waters  in  dispute,  and  that  the 
ttitef  chancery  had  so  adjudged,  and  that  the  lessor  of 
A  iMpondent  had  never  disputed  them,  but  had  merely 
Ailed  that  its  works  occasioned  any  diminution  of  such 
M*r.  In  short,  the  contention  is,  that  the  respondent  would 
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thus  have  been  informed  that,  at  all  times,  the  canal  coi 
pany  had  admitted  the  rights  of  the  appellant,  as  nc 
claimed,  and  that,  in  the  language  of  counsel,  "the  cau 
company  had  always  disavowed  any  right  to  divert  tl 
waters  of  the  Passaic'  But  it  seems  to  me  that  this  stat 
ment,  as  an  expression  of  the  attitude  which  had  alwa 
been  assumed  by  the  canal  company,  is  imperfect,  as 
leaves  out  an  essential  element  of  the  claim  actually  mai 
by  such  company.  That  claim,  it  is  true,  involved  i 
admission  of  the  riparian  rights  of  the  appellant,  and 
denial  that  the  use  of  the  water  made  by  the  canal  coi 
pany  injuriously  impaired  such  rights;  but,  at  the  san 
time,  it  asserted  the  existence  of  a  paramount  right  in  tl 
canal  company,  by  virtue  of  its  charter,  to  take  and  reta 
such  waters.  In  the  answers  filed  by  it,  it  virtually  said,  * 
take  this  water  of  right;  I  deny  that  you  are  injured; 
you  deem  you  are,  my  charter  gives  j'ou  a  right  to  claim  por 
pensation  by  suit."  This,  certainly,  gives  quite  a  decid* 
aspect  of  hostility  to  the  claim  made  to  these  waters;  an* 
consequently,  the  question  that  would  here  arise  would  b 
whether  the  respondent,  the  lessee  of  the  canal  compan 
with  a  knowledge  as  to  such  an  attitude  of  its  lessor,  ar 
of  an  apparent  submission  to  such  claim  for  over  tweii 
years  by  the  appellant,  had  not  the  right  to  conclude  th- 
the  contest  for  these  waters  had  been  entirely  abandoned  I 
the  latter  company. 

In  addition  to  these  features  of  the  case  it  should  likewi 
be  remembered  that,  for  six  years  after  the  execution  of  tV 
lease  and  possession  of  the  canal  had  been  taken  under 
the  respondent  was  suffered  to  proceed  under  such  le* 
and  make  large  outlays  of  money  and  incur  many  obUj 
tions  of  great  magnitude,  without  receiving  any  intiraat' 
from  the  appellant  of  its  present  momentous  claim. 

It  would  not  be  proper,  at  this  stage  of  these  proceedii" 
to  decide  definitively  that  the  foregoing  circumstances  ^ 
Btitute  inevitably  an  equitable  estoppel,  for  such  cir<?« 
stances  may  be  deprived  of  some  of  their  intrinsic  force  f^ 
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other  facts  whicb  the  case  enibraces^and  which  will  be  more 
My  developed  in  the  progress  of  the  suit;  but  it  aecnas  to 
me  that,  as  matters  iion-  stand,  it  cannot  be  denied  that  sub- 
•taiitial  ground  is  here  laid  for  a  claim  on  the  ()art  of  the 
respoDdeut  that  an  equitable  estoppel  against  the  further 
proKcution  of  the  suits  at  law,  is  manifested.  On  such  an 
admission  the  right  of  a  court  of  equity  to  interveue  and 
to  put  au  end  to  the  legal  actions,  is  undoubted.  Such  a 
power  is  one  of  the  original  and  inhureut  prurogatives  of 
the  jurisdiction  of  a  court  of  conscience.  Nor  can  the  cir- 
cnmstance  that  estoppels  of  this  character  are  now,  in  a 
degree,  given  effect  to  in  the  common  law  courts,  afibct  such 
equitable  jurisdiction,  for  it  is  the  well-settled  rule  that  such 
•  jurisdiction  cannot  be  taken  away  in  such  an  incidental 
nianner.  The  rule  is  stated  by  Judge  Story  and  otlier  text 
writers,  and  is  so  familiar  that  I  shall  cite  no  uutliorities  in 
Its  BQpport.  It  ie  true  that  the  doctrine  of  estoppel  in  jials 
^  been,  by  the  modern  decisions,  so  greatly  enlarged  as 
BOW  to  embrace  many  acts  and  conditions  of  aftaira  which 
*sre  originally  unknown  to  it,  many  of  such  facts  and  con- 
ditions being  of  ii  character  so  definite  and  simple,  and  being 
pQrely  defensive  in  their  nature,  as  to  be  susceptible  of  being 
*«lily  dealt  with  at  law,  and  it  may  well  be  that  some  of 
"ch  novel  defences  will  not  afford  a  foundation  for  equitable 
"Hsdiction.  But  with  respect  to  estoppels  seated  in  such 
■^Hai derations  as  are  above  indicated,  there  can  be  no  qucs- 
oo  of  their  jurisdictional  capacity,  as  they  plainly  belong 
'  the  class  that  have  been  always  cognizable  in  a  court  of 
luity.  That  when  an  estoppel  of  this  kind  exists  against 
**  claim  set  up  at  law,  a  court  of  equity  has  the  com- 
^tency  to  assume  control  over  the  case,  is  evidenced  fuUy 
y  the  precedents,  both  ancient  and  modern.  In  the  ca:ie 
r  ^tort  y.  Taylor,  briefly  reported  in  3  ^.  Cos.  Abr.  5-~, 
ha  bote  are  thus  stated  :  "  Short  built  a  house ;  Taylor 
*^u  to  build  another,  but  laid  part  of  his  fouudation  on 
■kott'i  luid.  Short,  seeing  this,  did  not  forbid  him,  but,  on 
■••Wntraiy,  very  much  encouraged  it;  and  when  the  house 
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was  built  ho  brought  an  action/'  and  Lord  Somers  granted 
an  injunction  and  said  it  was  just  and  reasonable.  Therein, 
another  case,  reported  in  connection  with  this,  in  the  same 
wcrk,  and  whicli  is  to  the  same  purpose.  And  it  was 
principally  upon  the  authority  of  these  two  cases  that  Lorf 
Cottenhani  granted  a  Rimilar  injunction  in  the  case  of  W- 
Ua7ns  V.  £mi  of  Jersey^  1  Or,  ^  Ph.  95.  Referring  to  these 
authorities  he  says :  *'  I  think  it  impossible,  after  those  two 
cases,  to  say  that  a  party  may  not  so  encourage  that  which 
he  afterwards  complains  of  as  a  nuisance,  as  not  only  to  pre- 
clude him  from  complaining  of  it  in  this  court,  but  to  give 
the  adverse  party  a  right  to  the  interposition  of  this  court 
in  the  event  of  his  complaining  of  the  nuisance  at  law." 
These  cases  are  sufficient  to  exemplify  the  principle  above 
stated,  that  when,  from  equitable  considerations  of  a  certain 
character,  it  would  be  unconscientious  in  a  litigant  to  prose- 
cute a  claim,  and  such  party  is  striving  to  do  so  in  a  suit  at 
law,  a  proper  ground  is  aftbrded  for  enjoining  such  legal 
proceeding.  On  this  foundation  I  think  the  chancellor  wa« 
authorized  to  proceed  as  he  has  done,  and  to  require  this 
controversy  to  be  settled  in  his  court,  where  alone  it  w 
plainly  evident  that  it  can  be  properly  investigated  and 
decided. 

For  affirmance — Beaslky,  C.  J.,  Depue,  Rebd,  Sooddi^i 
Clement,  Dodd,  Wales — 7. 

For  reversal — Dixon,  Knapp — 2. 


William  G.  Mulock,  appellant, 

V, 

Maria  Mulock,  respondent. 

The  respondent  filed  her  bill  in  the  court  of  chancery  to  Mt  ^ 
three  deeds,  on  the  ground  that  the  execution  of  them  was  pio*^^  ^ 
by  fraud.  Relief  as  to  one  of  the  deeds  denied,  becauae  she  fiM-^ 
ettablish  the  allegation  of  fraud  aa  set  forth. 
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1  appeal  from  a  decree  of  the  vice-chancellor,  reported 
Ivlock  V.  Mulock^  4  Stew.  69^. 

r.  John  Whitehead,  and  Mr.  D.  JR.  Garriss  of  New  York, 
ppellant. 

us  is  an  appeal,  by  the  defendant  in  this  case,  from  the 
decree  entered  therein  in  the  court  of  chancery  on  the 
day  of  September,  1879,  in  favor  of  the  complainant, 
ting  the  prayer  of  the  bill.  The  bill  was  filed  by  the 
plainant,  who  is  the  mother  of  defendant,  against  the 
idant,  under  oath,  to  have  three  deeds  which  had  been 
uted  and  delivered  by  complainant  to  defendant,  decreed 
5  void  &c.,  Ac. 

The  bill  should  be  dismissed  and  the  decree  vacated, 
material  allegations  are  too  indefinite  and  uncertain  to 
he  basis  of  relief;  the  bill  should  have  a  reasonable 
kinty.  1  Hoff.  Gh.  Pr.  63;  1  Barb.  Ch.  Pr.  S8,  Jfi. 
rything  intended  to  be  proved  must  be  stated  on  the 
of  it ;  otherwise  evidence  cannot  be  admitted  to  prove 
i  Barb.  Ch.  Pr.  Jfi ;  Gordon  v.  Gordon,  S  Sioans.  472 ; 
:  V.  Maltby,  6  Price  UO;  18  Ves.  ^02;  6  Sim.  565.  It 
t  contain  every  important  allegation  for  the  relief 
jht  Relief  cannot  be  granted  beyond  the  case  stated  in 
bill.  1  Barb.  Ch.  Pr.  Jfi;  Mitf.  Eq.  PI.  133.  The  bill, 
ig  under  oath,  every  material  allegation  therein  must  be 
%  true.  1  Barb.  Ch.  Pr.  38 ;  Story's  Eq.  PL  S06 ; 
^.  Eq.  PI.  41 ;  Cooper's  Eq.  PI  5. 

-  The  evidence  for  complainant  as  to  alleged  contempo- 
50U8  frauds  should  be  stricken  from  the  case  as  having 
bearing  thereon.  Bigelow  on  Fraud  ^75,  ch.  17,  §  5; 
iU  V.  Heath,  23  N.  E.  410. 

D.  The  transaction  must  stand  good,  unless  some  direct 
ul  has  been  practiced  upon  the   complainant  by  the 
Midtnt  in  one  of  the  following  ways : 
Ij-Miarepresentation,  or 
9  A  suppression  of  fitcts,  or 
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(3)  That  complainant  was  of  unsound  mind  when  th 
deeds  were  made.     Story's  JEq,  Jur.  ch.  6  and  note  to  §  SIO. 

(4)  Fraud  is  never  to  be  presumed;  it  must  be  clearl 
proved  as  set  out  in  the  bill ;  if  not,  no  relief  granted.  Th 
presumption  of  law  is  always  against  bad  faith  and  in  live 
of  innocence.  Stewart  v.  English^  6  Ind.  176 ;  Flint  v.  Jme 
6  Wis.  J^Ii.;  Turner  v.  iMmbeth,  2  Tex.  365;  Hubbard  ' 
Turner,  2  Mcl^ean  519 ;  Gould  v.  Gould,  S  Story  C  C.  576 
llihhvih  V.  Sands,  2  Johns.  Ch.  35, 1  Story  Eq.  Jur.  §  20t 
A  ticood  V.  Small,  6  CL  ^  Fin.  232 ;  Kerr  on  Fraud  S8S 
scq. ;  Bigelow  on  Frauds  500,  ch.  17,  §  H ;  Greenleaf  En 
§  80.  It  must  be  clearly  established.  Hildreth  v.  Samfa, 
Johns.  Ch.  35;  Jjoidlaw  v.  Gibnore,  47  How.  Pr.  67,66  I 
Y.  6:21.  Circumstances  must  be  sufficient  to  overcome  tl 
natural  presumption  of  honesty  and  fair  dealing.  Cour 
of  equity  will  not  find  fraud  upon  any  less  proof  than  whs 
a  j ury  will  require.  Story's  Eq.  Jur.  §  190  (a).  When  the ci 
cumstances  adduced  to  show  fraud  admit  of  a  natural  ar 
probable  explanation  consistent  with  the  innocence  an 
good  faith  of  the  i)arty  charged  with  fraud,  the  presumptic 
is  in  favor  of  innocence.     Garrow  v.  Davis,  10  N.  T.  IaQ 


Obs.  225. 


(1)  There  is  no  evidence  to  sustain  this  charge  of  fraa 
It  must  be  distinctly  proved.  Kerr  on  Fraud  and  if* 
382  Jr. 

(2)  There  is  no  proof  of  undue  influence  used  on  the  pa 
of  defendant. 

(«S)  The  testimony  of  complainant,  that  she  did  not  exami  ■ 
the  deeds,  or  read  them,  or  have  them  read  &c.,  will  n 
avail  her.  She  had  the  opportunity  to  do  so.  A  deed  ^ 
not  be  avoided  on  the  ground  of  fraud  or  mistake  becft^ 
the  whole  was  not  read  by  the  grantor.  Jackson  v.  Oroyj 
Johns.  4^7.  If  the  grantor  can  read,  he  will  be  presoti 
to  have  read  the  writing.  Suffem  v.  Butlei%  i  C.  E.  Gr.  ^ 
A  party  executing  a  legal  instrument  is  presumed  ta 
acquainted  with  its  contents.     Greenjield^s  Estate,  14  Jft*- 
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(59 ;  S  Bos,  ^  Pal.  ^5.  If  a  party  who  can  read,  will  not 
read  i.  deed  put  before  hira  for  execution,  or,  if  unable 
to  read,  will  not  demand  to  have  it  read  or  explained  to  him, 
beie  guilty  of  negligence  which  is  not  the  Bubject  of  protec- 
tion either  in  law  or  equity.  Greenfield's  Estate,  IJ,  Pa.  St.  4SS. 
He  will  be  bound  by  it,  though  it  turn  out  to  bf  contrary  to 
lis  mind.  IMknbeck  v.  De  Witt,  2  Johns.  4O/, ;  Touch.  66  ; 
Sing  T.  Longutrr,  1  A'eu.  ^  Man.  576.  Even  though  there  be 
proof  that  the  grantor  in  a  deed  was  very  ignorant  and 
illiterate,  and  could  not  read  writing,  and  that  the  deed  was 
not  read  to  him,  it  is  not  Bufficient  evidence  of  fraud  unless 
he  reqneeted  it  to  be  read  to  him.  lb. ;  Jackson  v.  Oroff,  13 
Johns.  i37.  Nor  will  a  party  be  relieved  merely  because  he 
pot  un  unguarded  confidence  in  another.  1^  Pa  St.  4^7 ; 
l^ngley  v.  Brozan,  S  Atk.  SOS.  In  an  anonymouB  case,  in 
Skm,  y,55,  it  is  held  that  where  one  who  could  read,  made  an 
"greeKieut  for  a  lease  for  twenty-one  years,  and  the  lessor 
oren-  a  lease  for  one  year  but  read  it  for  twenty-one  years, 
^luity  refused  to  relieve  the  lessee  because  he  could  read 
""1  ffduld  not.  When  each  party  has  the  same  information 
>0(i  equal  opportunity  to  ascertain  the  truth,  it  cannot  be 
"^'d  that  one  willfully  withholds  anything  from  and  thereby 
'^'ceives  the  other.  Hohbs  v.  Parker,  31  Me.  I4S.  It  is  not 
'ecessary  for  defendant  to  prove  that  the  deed  was  read  to 
'Ifi  parlies  unless  it  was  required  by  her.  S  Johns.  4^4  > 
'  £03.  ^  Put.  415 ;  1  JV'eiJ.  ^  Mum.  576.  Fraud  is  not  to 
*  presumed  from  vague  and  slight  conjectures  or  sup- 
'ied  by  notions  of  fancied  equity.  Big:h.o  on  Fraud  SOS. 
■  the  fraud  is  not  strictly'  and  clearly  proved,  as  it  is  alleged, 
'•iftf  cannot  be  had,  although  the  party  against  whom  relief 
•ought  may  not  have  been  perfectly  clear  in  his  dealings. 
**r  on  Fraud  and  Mis.  S8S,  and  note.  If  a  case  of  actual 
*tldis  alleged  in  the  bill,  relief  cannot  be  had  on  the  bill 
'  proving  only  a  case  of  constructive  fraud.  Id.  38S,  and 
fl^  If  the  relief  sought  by  a  bill  in  equity  be  based  on 
'nd,  the  failnre  to  prove  frand  is  fatal.    Jd.  600, 
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4.  Complainant  ia  an  educated,  shrewd,  business  woman- 
familiar  with  law  matlera,  the  rights  of  particB,  the  mode* 
of  executing  pftpera,  deeds  Ac. 

V.  The  attempt  to  sustain  the  case  by  proof  of  oontempo 
runoous  frauds,  even  if  legal  evidence,  has  failed. 

VI.  All  the  alleged  contemporaneous  frauds  are  fiillydi* 
proved  on  the  part  of  defendant. 

1.  There  was  no  change  of  possession  of  property  ont» 
Reptcmher,  1875,  defendant  being  a  member  of  conipluo 
ant's  family  until  that  time,  supplied  by  her  with  tats* 
funds  as  he  required,  there  being  an  understanding,  ontsid' 
of  the  deeds,  for  no  definite  time,  that  rents  collected  fro** 
the  property  should  go,  first,  to  the  repairs  of  the  propery 
second,  to  give  the  defendant  all  hia  personal  expenses,  an<3 
if  any  left,  complainant  to  have  the  surplus. 

2.  The  defendant  was  unlimited  as  to  the  time  heshonl* 
take  posaession  under  these  deeds.     Ryder  v.  Ifulse,  Si  ^ 

Y.  S73. 

3.  The  policies  of  insurance  on  the  property  being  in  tb< 
name  of  the  complainant,  do  not  affect  the  title  of  defend- 
ant. OromwHl  v.  The  Brooklyn  Fire  Insurance  Co.,  H  Tf- 
Y.42. 

VII.  All  thedceds  were  regularly  executed, acknowledge" 
and  dolivt'rod,  and  must  be  considered  valid  until  the  con- 
trary is  pmved.  (See  deeds.)  A  conveyance  which  purport* 
to  be  boiinjiilp  and  for  a  valuable  consideration,  will  betaken 
to  be  so,  until  the  contrary  is  shown.  Brigg&  v.  FraieK  ' 
Sumner  201.  It  is  to  be  presumed  that  a  grantor  knew  th« 
contents  of  the  deed  he  executed,  until  evidence  to  the  con- 
trary is  ottered.  Kimball  v.  Eaton,  8  N.  H.  S91.  The  VMti 
will  not  presume  facts  against  such  a  deed,  and  he  who  leeK* 
to  invalidate  the  same  must  impeach  it  by  affirmative  p»ot 
Barr  v.  Galloway,  1  Mclean  476.  A  deed  is  good  between 
the  parties  without  any  attesting  witness  or  ackDOwlt^f' 
mcnt  Wood  v.  Chapin,  iS  N.  Y.  609.  At  common  Uw  * 
was  good  against  all  the  world.     WiUard  on  Seal  EstaU  SS^ 
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1.  Complainant  tcstificB  that  tlie  aignaturoH  to  tlic  deeds 
3  Correct,  and  that  she  ackiiowIeJged  them  before  the 
tixry.  There  wua  no  necessity  fur  defendant  to  jiroduce 
!  rotary.  When  public  officers  are  authori:^ud  by  law  to 
"tify  to  certain  facta,  their  certificates  to  those  facta  arc 
ripetent  evidence  thereof.  Levy  v.  Bnrley,  2  S'lmni'r  S56. 
ta  which  purjiort  to  liavo  been  done  by  public  officers  in 
'i  r  official  capacity,  within  the  scope  of  their  duty,  are  pro- 
ned  to  bo  regular,  Ross  v.  Reed,  1  Wheat.  4S? ;  Z'mtcd 
(e^s  T,  Amenda,  6  Pel.  691;  Strothen  v.  Lucas,  IS  Id.  ^10; 
Ug.  jf   Troilon  R.  R.  Co.  v.  Utimpam,  U  Id.  44S ;  Ddlas- 

V-.  Unikd  States,  9  Id.  117 ;  Withs  v.  Dhutman,  7  How.  SO; 
ntcr  V.  O-ofiiflin,  IS  How.  87 ;  Rui-scll  v.  liecOe,  Htmpat. 
(  J  Den  V.  HiU,  1  McAll.  480;  Bimlnp  v.  Monro,;  1 
^nek  536  ;  Ruggka  v.  Bnckmr,  1  Fame  Sofi.  The  official 
*rai;tcr  of  a  person  taking  n  deposition  will  he  presumed. 
*J«r  V.  I'orfer,  S  McLetm  679.  A  document  under  the 
■isture  and  official  seal  of  a  person  purporting  to  he  a 
tury  public,  may  be  read  in  evidence  without  preliminary 
*of  of  Lis  authority.  Notarial  Bcals  need  not  he  pruvod, 
t  must  be  judicially  noticed,  1  Greenleof  Erid.  §§  ft,  1:2, 
*d.S4o;  -^  JSaii.  700;  5  Cranvh  335;  &rg.  ^  R.  4V4;  3 
*-nd.  173;  Brnjl.  on  B.  515;  United  States  v.  iJbby,  1  Woodh. 
M.  22 J;  Suffern  v.  Btithr,  4  C.  E.  Gr.  S02 ;  Ayn-  v.  Lm!'-, 
C,  E.  Gr.  44J,  450. 

2.  The  deeds  were  duly  delivered.  Cannon  v.  Cannon,  II 
■  E.  Gr.  319,  and  other  authoritioe. 

VnL  The  tact  that  tlie  deeds  are  voluutary  acta  from  the 
MUplainant  to  the  defendant,  does  not  impair  their  validity. 
^hr^i  Eq.  Jur.  %  371  ^c.  Even  though  the  grantor  retain 
^deed  in  hia  possession.  Somerbye  v.  Arden,  1  Johns.  Ch. 
BO;  Btasan  v.  WinihTop,  Id.  329.  The  transfer  as  a  gilt  !« 
iM(Van  Beasm  v.  RowUy,  8  N.  Y.  588),  even  if  given 
V>*Mk  woman  or  through  iudiacretiou.  Story's  Eq.  Jar. 
fl86,eS8i  S  Johns.  177;  IS  Id.  430;  5  Cow.  506;  8  Id. 
^i  DtUm  V.  Daoids,  S  Harr.  433.    A  deed  of  gift  must 
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8taiul  good  unloss  some  direct  fraud  is  practiced  upon  tk« 
grantor.     Hunter  v.  Atkins,  3  M*/L  f  K.  134,, 

IX.  The  deeds,  being  from  a  parent  to  a  child,  may  be  cod- 
tillered  as  an  advancement.  Sanford  v.  Sanford^  61  Au*- 
Jff3,  o  Liina.  4S0  ;  Woolery  v.  Woolery,  29  Ind.  24$ ;  Park  v 
JHark,  10  Md.  3J3 ;  Buy  v.  Cook,  31  III.  336 ;  ^  Kaii  1^ 
If)  Wend.  o4o  :  JUcLean  v.  Button,  19  Barb.  4^0.  Atfecti« 
and  one  dollar  are  a  sufficient  consideration.  Mon^ia  v.  Wd^ 
30  -lV.  1'.  687.  Blood  or  natural  aftcction  among  near  rd 
tions  is  sufficient.  .2  Bin.  Com.  m  ;  Plowden  305  ;  Frisk 
Cox,  IS  Johns.  149  ;  Duvall  v.  Wilson,  9  Barb.  467. 

X.  The  court  will  not  view  a  deed  from  a  parent  to 
child  with  the  same  strictures  as  between  strangers.  Ho* 
ton  V.  Hoghton,  15  Bear.  2S3 ;  Cory  v.  Cory,  1  Ves.  1> 
T^reddcU  v.  Tnrddell,  Turn,  cf-  i?.  13 ;  Kinchant  v.  Kincha 
1  Bro.  (\  C.  369  ;  ProdgersW  Langham,  1  Sid.  13S ;  Bro 
V.  Carter,  o  Ves.  86:2.  In  the  case  of  a  gift  from  a  parent 
a  child,  undue  influence  is  never  inferred ;  no  suspicion  whj 
ever  attaches  to  the  same.  Bigelow  on  Fraud  261^  ^ 
3l'dUcan  v.  Milliran^  24  'J'^^-  44^ y  Ijtngley  v.  Jackson, 
Tex.  570,  584:  Kerr  on  tYaud  and  Mis.  189;  Kimball 
Eaton,  8  N.  IL  301. 

XI.  The  deeds  in  this  case  are  not  strictly  voluntary,  b 
were  made  in  the  performance  of  a  trust. 

XII.  There  is  a  difference  between  deeds  of  advanceme 
and  a  will. 

1.  A  deed  of  advancement  is  absolute,  take?  eftectlVo 
its  date  and  cannot   be  recalled,  and,  after  nnide  by  t 
grantor  in  person,  is  complete,  and  takes  effect  when  niat' 
without  any  further  action. 

2.  A  will  takes  effect  in  the  future  upon  the  estate  ou  t 
decease  of  the  testator ;  it  may  be  changed  or  cancelled 
the  testator  in  his  life-time,  and  has  to  be  probated  uod 
the  statute,  and  is  carried  into  effect  by  other  parties  tb^ 
the  testator. 
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3.  The  difference  is,  that  the  deed  takes  eiFect  in  i^reseyiii^ 
and  a  will  in  futuro.  GretufiehTs  Estate^  H  Pa,  St.  4B9y  and 
otiier  authorities. 

4.  There  is  no  statute  of  this  state  invalidating  such  deeds. 

IXni.  There  is  no  allegation  in  the  bill  that  anything 
ntended  or  required  by  the  agreement  between  the  parties 
o  be  in  the  deeds,  is  left  out.  If  anything  of  that  kind  is 
"elicd  upon,  it  should  have  been  alleged  in  the  bill.  McLean 
\   Given  ^  7  IreiL  55, 

There  is  no  evidence  of  anything  having  been  left  out  of 
he  deeds  that  was  intended  to  have  been  incorporated  in 
.h^iin.  When  solemn  instruments  are  executed  between 
iie  parties,  all  previous  conversations  on  the  subject  are 
[nerged  in  the  final  agreement.  MelUcan  v.  MelUcan^  ^4 
Tesp.  ^26  ;  Rowley  v.  Rowley^  Kay  251. 

All  that  took  place  between  the  parties  about  the  rents, 
was  outside  of  the  deeds. 

This  is  not  an  action  for  the  rents  or  to  try  the  right 
t&ereto.     There  is  no  claim  in  this  case  for  the  rents. 

XIV.  Defendant  was  not  the  attorney,  in  law  or  in  fact, 
nor  was  he  solicitor  or  counsel,  or  confidential  adviser,  or 
agent,  of  the  complainant.  He  was  her  son  and  a  member 
of  her  family,  and  acted  without  special  remuneration.  A 
Bon  employed  in  his  mother's  business  does  not  act  in  a 
judicial  capacity,  so  as  to  prevent  his  purchasing  from  his 
fcther.  Dam  v.  Culcer^  IS  How.  Pr.  62 ;  Harris  v.  IVemen- 
^e,  IB  Ves.  32.  The  influence  which  a  child  may  exert 
over  a  parent  by  acts  of  filial  duty  &c.,  is  not  undue  influ- 
ence. Bigelow  on  Fravd  26^.  Nor  is  that  which  flows  from 
J^atural  confidence  and  affection.  Millican  v.  Millican,  24, 
T^^i26;  1  Story's  JEq.  •7</r.§§  315,  316  (a);  Harris  v.  Tre- 
•oiAore,  15  Ves.  S2. 

IV.  The  evidence  on  the  part  of  the  defendant  over- 
^otties  that  of  the  complainant,  and  shows  the  bona  fdes  of 
the  deeds. 


« 


856        COURT  OF  ERKOKS  AND  APPEALS.     H 


Mulock  V.  Mulock. 


XVI.  This  property  is  undeniably  defendant's, 
equitable  title  to  it  is  certainly  in  him.  The  complai 
objecting  to  only  a  part  of  the  deed,  the  court  has  juri 
tion  to  reform  the  deed  by  striking  out  such  part  as  it 
deem  objectionable.  Tamei^  v.  Collbis^  L.  R,  (7  Ch,  A 
J?^,  SJ^  ;  GremfiM  Estate,  U  Pa,  St.  4S0,  508  ;  Fremh 
Uettlon,  1  BUgh  {N.  S,)  J^7  ;  Judge  v.  Houston,  12  Ired, . 
If  it  is  wrongfully  in  the  deed,  yet  the  deed  is  good 
587  Broad  street.  Towle  v.  Smith,  2  Roht  4,89;  Story's 
Jur.  §  4S7. 

XVII.  The  complainant,  though  advanced  in  years,  ii 
no  sense,  infirm  in  body  or  mind,  but  has  a  most  deci 
will  of  her  own.  In  liewis  v.  Pejod,  1  Vcs,  Jun.  19,  it  is  1 
that  old  age  is  not  sufficient  to  presume  imposition,  or  i 
the  party  did  not  consult  her  attorney.  Buller,  J.  a 
We  have  seen  the  greatest  abilities  displayed  at  a  gre 
age  than  seventy-five.  Davis  v.  Culver,  13  How.  Pr. 
fioe,  als(\  the  case  of  Blackford  v.  Christian,  1  Knapp  Tt 
Story  Eq.  Jur.  §§  2J0,  237,  where  the  principle  is  laid  d 
that  the  law  will  not  assist  a  man  who  is  capable  of  tal 
care  of  his  own  interest,  except  in  cases  where  he  has  I 
imposed  upon  by  deceit,  against  which  ordinary  prude 
could  not  protect  him. 

XVIII.  It  is  not  sufficient,  to  obtain  relief  in  equ 
that  c:)n.plainant  establish  a  suspicion  of  bad  faith, 
complainant  must  establish  it  beyond  a  reasonable  doi 
Gould  V.  Gould,  3  Story  G  G  516. 

XIX.  Complainant  cannot,  in  general,  fall  back  upon 
secondary  equity,  and  is  never  allowed  to  do  so  unless  8 
secondary  equity  is  distinctly  set  out  in  the  bill  and  re 
upon  as  an  alternative.  The  bill  must  contain  all  of  c 
plainant's  case.  McLeati  v.  Gwiti,  7  Ired.  Eq.  55 ;  Wh 
V.  WhvUiw,  S  Cow.  557,560;  Gouvemeer  v.  Elmendorj 
Johfis.  Ch.  823;  James  v.  McKenian,  6  Id.  569. 

XX.  A  decree  made  in  a  cause  in  the  court  of  cbaoc 
must  conform  to  the  bill  and  be  warranted  by  it,  both  » 
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the  relief  and  as  tx)  the  grounds  of  relief.  Relief  aakcd  for 
cannot  be  granted  on  ground  not  dieclosed  by  the  bill. 
Adojos  V.  Ri/erson,  e  Eal.  Ch.  618 ;  Ely  v.  Perrine,  1  Gr. 
Ck.  S96;  Stoter  v.  Wood,  11  C.  E.  Gr.  56. 

XXL  The  complainant  has  two  seta  of  children,  and, 
iiaving  determined  not  to  make  a  will,  and  the  property  in 
</ispute  having  all  come  from  her  reputed  husband,  William 
Muloek,  it  was  simply  just  that  she  should  give  the  bulk  of 
the  property  to  her  Mulock  children,  and  carry  out  the 
wisbeB  of  her  reputed  husband  in  giving  more  to  the  defend- 
ant  than  to  the  othcra. 

IXXII.  Defendant  had  no  motive  to  defraud ;  he  was 
"applied  with  all  he  needed,  and  knew  the  hulk  of  the 
pi-c^perty  was  to  be  his.  His  was  a  life  of  ease,  not  of  gain, 
_XJ(.1II.  The  complainant  having,  as  she  supposes,  fulfilled 
(lie  letter  of  her  promises  to  her  late  reputed  husband, 
M.  »al(>ck,  to  give  defendant  more  than  the  others,  is  now 
attempting  to  get  the  property  back  at  all  hazards,  right 
or  ■wrong. 

JUr  Joseph  Coult  &nd  Mr.  T.  JV.  McCarter,  for  respondent. 
The  bill  in  this  cause  is  filed  by  Mrs.  Mulock,  a  widow, 
ever  eighty  years  of  age,  asking  this  court  to  set  aside 
eertain  conveyances  made  by  her  to  her  son  "William  G. 
ilulock,  as  it  appears  by  the  deeds  themselves,  in  October, 
^871,  and  April,  1872,  by  which  he  took  title  to  property 
•1  the  city  of  Newark  of  the  aggregate  value  of  over 
llSO,O0O.  It  is  alleged  by  her  that  her  son  William,  who 
"now in  the  prime  of  life — being  over  thirty-six  years  of 
■P — ^had,  at  the  time  of  the  said  conveyance,  acted  as  her 
•8*01  in  collecting  rents  from  her  real  estate  and  suporin- 
tthdiQg  her  aftairs  generally,  attending  to  the  payment  of 
the  sale  of  property,  the  preparation  of  papers  to  be 
by  her,  and,  in  fact,  taking  the  general  manage- 
*Wt  tnd  control  of  her  busiueBs.  While  occupying  this 
'**tion  towards  hia  mother,  in  October,  1871,  and  April, 
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1872,  tho>e  d^Oih  wore  executed  bv  her.  It  is  allesreJ,  on 
her  part,  that  tli«.T?e  coiiveyanots  were  obtained  through 
fraud,  and  tliat  >he  never  executed  them  with  the  intention 
so  to  d«»,  but  tliat  her  son,  takiiiir  advantage  of  his  relation 
toward  her.  and  having  the  opportunity  afforded  him  by 
this  relation,  and  bv  the  manaircnient  of  her  affairs,  shielded 
by  the  trust  and  tonfidenee  which  slie  reposed  in  him, 
obtained  those-  convevances  from  her,  without  consideration, 
and  without  anv  knowledsro  on  her  part  of  tlie  nature  of  th« 
instruments  which  she  executed.  And  she  asks  this  court 
to  set  aside  those  convevances,  and  that  he  account  to  her 
for  the  rents,  issues  and  profits  of  tlie  property  so  oonveye*! 
to  him,  which  have  been  received  bv  him,  and  for  tb«3 
moneys  received  and  not  paid  to  her,  or  for  her  use. 

His  answer  admits  the  relation  between  the  parties,  ao*i 
the  fact  that  his  mother  imposed  implicit  confidence  in  hiio^ 
but  claims  that  the  conveyances  were  made  to  him  by  hi* 
mother  for  the  purpose  of  transferring  the  title  to  th« 
pmperty  to  him,  and  that  this  was  done  witb  a  full  kno^'l- 
edge  on  her  i»art  of  the  contents  of  the  instruments  signed 
bv  her,  and  that  the  transaction  was  bona  tith\  honest  an<^ 
straightforward  on  his  part,  and  such  as  a  court  of  equity 
should  maintain  and  uphold. 

Tlio  rule  in  regard  to  gifts,  donations  and  settlements  ol 
tills  rharacter  is  clearly  expresse*!  in  the  notes  to  the  lead- 
ini?  i-ase  of  ILiyqtum  v.  Ri^'ftu^  ?  White  tf  Tudor  Lead.  On^- 
in  £/.,  p*irt  J  jK  Itf^l,     It  should  appear — 

(1  i  That  the  donor  understood  what  he  was  doing. 

(2i  That  the  act  proceeded  from  his  own  mind,  or,  iftli^ 
suirffestion  came  from  without,  that  it  was  deliberately 
adopted  by  him. 

(8i  That  if,  in  carrying  out  his  purpose,  he  reposed    * 
confidence  in  another,  or  relied  on  him  tor  guidance^  tt** 
the  latter  did  all  which  the  acceptance  of  such  a  t*"*^ 
implies,  viz.,  giving  the  advice  and  intbrmation  wbicb  -» 
duly  weighed,  might  operate  to  prevent  the  execution  of  "* 
act.    (See  the  eases  there  cited.) 
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7he  relation  of  principal  and  af/ent  once  established,  makes 
mpoasible  for  the  agent  to  obtain  a  personal  benefit  from 

sabjeet  of  his  agency  while  that  relation  of  confidence 
5t8.  Such  a  transaction  can  only- be  supported  where  it 
hown  that  the  agent  did  all  that  he  could  to  enlighten 

principal;  that  the  consideration  is  adequate  and  full, 

I  that  no  unfair  advantage  is  taken.     Id,  1227, 

The  relation  of  parent  and  child  raises  the  same  condition, 
hen  the  child  is  young  and  of  tender  years,  the  parent 

II  not  be  allowed  to  take  advantage  of  his  position ;  he 
cinot  impose  on  its  immature  judgment,  or  take  the 
ncfit  of  its  ill-considered  contracts.  As  life  draws  to  a 
)8u,  the  relation  which  existed  at  an  earlier  period  is 
versed:  the  parent  comes  under  the  sway  of  his  children, 
id  if  he  is  influenced  by  them,  and  if  they  procure  or  even 
ift'er  him  to  make  a  contract,  or  execute  a  deed  which 
aerates  disadvantageously  to  him,  or  by  which  they  are 
iiduly  benefited,  a  court  of  equity  will  avoid  the  instru- 
lent  without  proof  of  breach  of  confidence,  or  of  an  undue 
•fluence,  other  than  that  aflforded  by  the  nature  of  the 
•aneaction.     hi  1206. 

A  voluntary  deed  will  not  be  sustained  unless  it  appears 
^at  the  grantor  knew  and  understood  what  he  was  doing, 
f*d  unless  the  deed  fully  expresses  the  nature  of  tlie 
'^ngcnient  which  the  settlor  wished  to  make.  It  is  not 
^ough  that  it  be  read  by  him  or  to  him ;  it  must  be  shown 
Brmatively  that  he  fully  understood  it  in  all  its  conse- 
'^^nces,  and  was  fully  advised ;  and  where  the  gift  is  /nr- 
•^fc,  it  must  be  shown  that  it  was  his  distinct  intention  so 
^  Daake  it.  The  absence  of  such  a  provision  is  pima  facie 
^deiice  of  mistake,  and  can  be  rebutted  only  by  showing 
•*  the  settlor  had  this  pro\n8ion  pointedly  called  to  his 
^tion  and  understood  it  fully.  Id.  1250 ;  Gamsey  v. 
j»»<fy,  9  a  E.  Gr.  243. 

^  all  these  cases,  the  burden  of  proof  is  on  the  grantee. 
^>t)m  the  foregoing  propositions,  I  deduce  the  following : 
•fc  a  conveyance,  purely  voluntary,  prepared  under  the 
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direction  of  the  grantee,  made  by  an  aged  parent  to  a 
in  the  prime  of  life,  who  was,  at  the  same  time,  actii 
confidential  agent,  adviser  and  general  manager  o1 
parent's  estate,  by  which  the  child  gets  absolutely  a 
portion  of  the  estate,  can  be  supported,  if  at  all,  onl 
showing — 

(1)  The  fullest  knowledge  and  understanding  on  the 
of  the  grantor. 

(2)  That  the  grantor  had  independent  and  disinten 
counsel  and  advice. 

(3)  That  the  grantee  and  donee  acted,  in  all  things 
relation  to  the  transaction,  in  the  utmost  good  faith, 
was  only  the  passive  recipient  of  the  parent's  bounty. 

(4)  That  the  deed  of  conveyance  conforms,  in  every  d 
rial  respect,  with  the  intention  of  the  grantor. 

(5)  That  if  such  a  conveyance  does  not  conform  to 
expressed  intention  of  the  grantor,  it  cannot  be  refoi 
at  the  instance  of  the  grantee. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J. 

The  bill  in  this  case  was  filed  by  a  mother  against 
SQU,  to  set  aside  three  deeds  executea  by  her  to  him  for 
estate  in  the  city  of  Newark.  The  first  two  deeds 
executed  on  the  19th  day  of  October,  1871,  and  the  thii 
the  6th  day  of  April,  1872.  The  son  admits  that  these 
veyances  were  purely  voluntary,  that  no  valuable  cons 
ation  passed  to  the  grantor.  The  ground  upon  whicl 
complainant  bases  her  right  to  relief  is  stated  in  her  bi 
follows : 

*'That  your  oratrix  never  executed  the  said  conveyances,  or 
of  them,  with  the  intention  so  to  do ;  that  she  never  was  reques 
to  do,  and  never  did  knowingly  execute  the  said  deeds  or  eitl 
them,  and  that  the  only  way  she  can  account  for  her  signature 
shall  appear  upon  the  said  deeds  or  either  of  them,  is,  that 
obtained  by  her  said  son  by  trick  and  artifice ;  and  that  she  ex< 
ihe  same,  if  at  all,  supposing  and  believing  the  said  deeds  to  be  n 
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assignments,  or  something  of  that  nature,  proper  and  necessary  for 
^T  to  execute  in  the  transaction  of  her  business,  as  she  was  frequently 
Quired  to  do." 

The  bill  presents  a  case  of  gross  fraud,  and  upon  that 
ground  asks  the  interposition  of  a  court  of  equity. 

From  the  decree  of  the  court  below,  declaring  that  all 
hree  of  the  deeds  are  infected  with  fraud,  and  therefore 
ivalid,  the  defendant  has  taken  an  appeal  to  this  court. 
Without  discussiiig  the  evidence,  it  is  sufficient  to  say,  that 
tera  careful  examination  of  the  case,  I  can  see  no  reason 
►  ilissent  from  the  result  which  has  been  reached  in  the 
>urt  below,  as  to  the  two  conveyances  of  October  19th, 
571.    The  validity  of  those  deeds  cannot  be. maintained. 

The  conveyance  of  April  6th,  1872,  is  in  a  different  posi- 
on — as  to  that  deed  the  complainant  has  clearly  failed  to 
itablish  the  allegation  of  fraud  set  forth  in  her  bill  of  com- 
laint.  Tiiat  deed  purports  to  convey  two  pieces  of  prop- 
rty :  First,  the  lot  No.  587  Broad  street,  and,  secondly,  the 
^t  No.  27  Cross  street.  The  complainant,  in  her  testimony, 
dniits  that  she  did,  at  the  time  she  signed  tliis  deed,  know 
hat  it  conveyed  to  her  son  the  property  No.  587  Broad 
treet,  but  says  that  she  did  not  know  that  it  also  included 
he  Cross  street  lot. 

During  the  progress  of  the  cause  it  was  admitted  by  the 
^unsel  of  the  complainant,  that  the  Broad  street  property 
^^  included  by  mistake  in  the  bill  of  complaint,  and  an 
>rder  was  thereupon  made  by  the  chancellor,  on  the  23d  day 
**  February,  1876,  that  the  injunction  as  to  that  lot  should 
*®  dissolved. 

The  admission  of  the  complainant  that  she  knew,  at  the 
^^  she  executed  this  writing,  that  it  was  a  deed  conveying 
^  estate  to  her  son,  distinguishes  it  from  the  other  deeds. 
'  *•  presumed  that  a  grantor  knew  the  contents  of  the  deed 
^  Executed  until  evidence  to  the  contrary  is  produced. 
The  weight  of  the  evidence  is,  that  the  mother  executed 
*•  deed  with  full  knowledge  that  it  conveyed  both  lots. 
^l(te  testifies  that  she  gave  him  express  instructions  to 
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have  the  deed  made  out  for  both  properties,  and  the  defend- 
ant says  she  knew  it  was  drawn  in  that  way.  No  reason 
appears  in  this  case  why  this  evidence  on  the  part  of  the 
defendant  should  be  discredited. 

It  is  admitted  that,  prior  to  this  time,  the  son  had  the 
confidence  and  affection  of  his  mother,  and  she  was  under  a 
moral  obligation  to  make  some  provision  for  him. 

Being  convinced,  by  the  evidence  in  the  cause,  that  the 

complainant  knew,  when  she  executed  the  last  conveyance, 

that  it  passed  the  title  both  to  lot  No.  587  Broad  street, and 

to  lot  No.  27  Cross  street,  I  am  of  opinion  that  the  decree 

below  as  to  those  two  lots  should  be  reversed,  and  that  it 

should  be  aflirmed  as  to  the  other  deeds,  with  costs  to  the 

appellant  in  tliis  court,  each  party  to  pay  its  own  costs  in 

the  court  below. 

Decree  unanimously  reversed. 


Annie  E.  Brioht  and  others,  appellantSi 
John  II.  Platt,  assignee  &c.,  respondent. 

Under  the  charter  of  the  New  Egypt  and  Farmingdale  lUulroft^ 
Company  (P,  L,  1869  p.  47£),  a  portion  of  certain  mortgaged  land^ 
were  condemned  for  the  company^s  use,  in  proceedings  of  which  th^ 
company  had  given  notice  to  the  mortgagors  only. — Held^  that  thtf 
mortgagee  was  entitled  in  equity  to  have  the  sum  so  awarded  for 
the  land  and  damages,  applied  towards  the  payment  of  his  debt,  and 
the  rest  of  the  mortgaged  premises,  subject  to  the  rights  of  the  railrottd 
company,  sold  for  the  payment  of  the  balance. 


On  appeal  from  a  decree  of  the  chancellor,  reported  ip 
Flatt  V.  Brightj  4  Steio.  81. 
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Mr.  W,ii.  H.  Vrcdniliiifih,  for  ainielliuits. 

Two  positions  are  tukuii  \>\  tlic  uppulliiiits,  viz. : 

(1)  That  tbe  reepondeiit  liika  no  equity  or  right  to  tlie 
(6,610  ou  ilepoait  with  the  c-l«rk  in  chancery. 

(2)  That  if  hti  had,  it  would  be  only  afkr  and  istibjcct  to 
ih«  exhaustion  of  the  whole  niortgii^ed  premises. 

I.  It  18  piaiii  tlmt  at  the  date  of'tliat  order,  viz.,  June  Sth, 
1875,  thifl  $6,610  in  question,  waa  due  to  the  appellant 
The  order  so  recites.  Now,  ichiii  and  hair  and  '"/  inbot  woff- 
tmi  procfS!^  has  this  absolute  rifjlit  been  taken  from  Mrs. 
Bright  and  transferred  to  Mr.  Piatt?  It  is  important  to 
Dote  that  the  complainant's  suit  is  notbintj  more  than  a  pro- 
twding  in  rem.  No  decree  for  any  deficiency  ajrainst  the 
mortjtagorB  can  be  asked,  because  no  notice  was  sen-cd  on 
ttiem  that  such  was  the  object  of  the  suit.  Wilson  v.  Kuifi, 
^  ('■  E.  Gr.  150 ;  links  in  Chanccrtj  ,■?.?." 

If  the  effect  of  the  condemnation  proceediujjs.  altlionarh 
taken  without  any  act  or  consent  of  the  mortgagor,  and 
"ithnnt  notice  to  the  mortgagee,  had  been  to  de/n-iri'  liim  of 
"•y  rii;htB  in  the  mortgaged  premises,  then  this  position 
"I'liht  he  tenable.  Such  was  the  result  in  the  case  of  the 
*"=*  ofAiihii-n  V.  IMia-/.",  U  ^^-  Y-  ^-W.  -^^  ^'"•''-  i'^7.  If, 
"n  the  other  Jiand,  such  third  party,  without  the  mortgagee's 
'^isent,  does  a  permanent  damage  to  the  mortgaged  prem- 
"«*,  eoas  to  impair  the  security  of  the  mortgagee,  the  mort- 
jag^e  can  look  to  such  third  person  for  compensation  in 
*l»in^B  for  such  injury.  Jafkann  v.  Ttmetl,  10  Vr.  ■•{.'9, 
md  cases  there  cited  ;  Van  Pelt  v.  McGraw,  4.  N.  Y.  110. 

Again,  the  fffeci  of  the  present  decree  is  to  declare,  in  a 
«>ll»teral  proceeding,  without  allegation  of  fraud  or  mistake, 
fliat  the  award  to  Mrs.  Bright,  the  party  to  that  proceeding, 
*«  intended  as  au  award  to  Piatt,  who  was  vol  a  party  to 
it  The  maxim  of  the  law  is,  ^'^  res  judicata  pro  reritate  ara'pi- 
)r."  In  legal  theory,  the  conclusive  presumption  is,  that 
Iw  record  of  the  judgment  speaks  for  itself,  and  speaks  the 
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truth.     Broom's  Legal  Maxims  j^,  3,  328,  SSS,  943;  Duthoi 
of  Kwgsto7i's  Case,  2  Smith's  Lead.  Cos.  636. 

This  award,  between  these  parties,  has  the  force  of  a  judg- 
ment of  a  competent  court,  and  even  "the  legislature  bt» 
no  power "  to  "  open ''  it,  or  "  unsettle  rights  preriously 
ascertained."     Hooher  v.  Booker,  10  Sm.  ^  Marsh.  599. 

By  the  act  of  1877,  the  legislature  could  not  and  did  not 
open  that  award  of  1873,  or  unsettle  rights  previously  ascer- 
tained by  it.  This  act  was  intended  to  empower  the  coart 
of  chancery  merely  to  distribute  the  money  among  the  partis 
entitled  to  it,  and  who  were  cut  oft'  by  the  award,  not  t^ 
persons  who  were  not  bound  by  the  award.  Again,  the  »c* 
of  1877  was  intended  to  operate  only  in  future,  and  hasO^ 
control  over  the  award  of  1873. 

In  Thompson  v.  Alexander,  11  III.  66,  the  court  says:  "  ^ 
retrospective  eftect  will  not  be  given  to  an  act,  unless  * 
cicarhj  appears  that  such  was  the  intention  of  the  legislature 
and  such  intention  must  be  manifested  by  clear  and  uncquk^ 
cal  expressions.  If  it  is  left  doubtful  what  was  the  re^ 
design,  the  statute  must  be  so  construed  as  to  have  a  pr^ 
spective  eftect  only."  See,  also,  Belmdere  v.  Warren  B.  ^ 
Co.,  5  Vr.  200 ;  Deegan  v.  Morrow,  2  Vr.  138;  Prince  -« 
Umti'd  Slates,  2  Gall.  20^ ;  Whitman  v.  Hopgood,  10  Ma^^ 
437  ;  Bruce  v.  Schuyler,  4  Gilm.  221 ;  Somerset  \k  Dightm,  ^ 
Mass.  383,  385  ;  Hooker  v.  Hooker,  supra  ;  Vreeland  v.  Brar^ 
hall,  10  Vr.  2. 

Again,  the  effect  of  this  decree,  appealed  from,  is  prm-^ 
tically  to  reverse  the  decisions  of  our  courts.  The  mo*' 
gagee  becomes  an  unnecessary  party  to  such  condemnati^:' 
proceedings.  Boss  v.  E.  ^  S.  B.  B.  Co.,  1  Gr.  Ch.  4ff^ 
National  Baiboay  v.  Hasten  jf  Amboy  B.  B.,7  Vr.  181. 

II.  If  the  mortgagee  could  have  an  equity  to  this  |6,6"lt 
which  we  utterly  deny,  it  must  be  conceded  that  it  wotaU 
be  only  after  the  mortgaged  premises  and  all  of  theni  ar« 
exhausted.  Until  then  it  will  not  appear  whether  the  mort- 
gagee's interest  has  been  touched  by  the  condemnation  "pro- 
ceedings.     The  action  of  the  railroad  company  may    do* 


5  Stew.]  MARCH  TERM,  1880.  365 

Bright  V.  Piatt. 


[ 


affect  or  concern  the  mortgagee.  If  the  mortgaged  premises, 
as  they  stand  at  the  day  of  sale,  reach  the  mortgage  encum- 
brances, this  $6,610  cannot  go  to  the  mortgagee.  Such  was 
the  equity  established  in  the  case  above  cited  of  Auburn  v. 
BobertSy  and  other  cases. 

JWr.  Francis  FeUowes^  for  appellants. 

rrhe  essential  part  of  these  proceedings,  so  far  as  regards 

the    present  case,  is,  that  the  N.  E.  &  F.  R.  R.  Co.  laid  out 

and  located  the  route  of  their  railroad  through  and  across 

two  contiguous  lots  of  Annie  E.  Bright,  the  mortgagor  (one 

of  ^which  is  embraced  in  the  mortgage),  and,  being  unable  to 

agree  as  to  the  price  Ac,  commissioners  were  appointed, 

February  3d,  1873,  to  make  appraisal  &c.,  and  that,  on  the 

ITtb  of  March,  1873,  they  reported  that  Charles  Butcher, 

Charles  G.  Bond  and  Samuel  T.  Williams,  appearing  on  the 

pitrt  and  behalf  of  said  company,  and  John  E.  Lanning  for 

Annie  E.  Bright  and  Aaron  S.  Bright,  her  husband,  "  we 

did  thereupon,  in  the  presence  of  the  said  parties  and  agents 

and  representatives,  proceed  to  view  and  examine  the  said 

^iida,  and   to   make  a  just  and  equitable   estimate  and 

appraisement  of  damages  to  be  paid  by  the  JN*.  E.  &  F.  B. 

^  Co.  for  such  land  and  damages  aforesaid;    and,  afler 

l>*nng  firsU  viewed  and  examined  the  said  premises,  and 

heard  the  allegations  of  the  parties,  and  duly  considered  the 

^^^y  we  do  report  that  the  sum  of  $1,905,  for  the  value  of 

"'^  lands  aforesaid,  and  the  sum  of  $7,626,  for  the  damages 

•^^'■esaid,  be  paid  by  the  said  the  N.  E.  &  F.  R.  R.  Co.,  to 

^®  ^aid  Anna  Bright  and  Aaron  S.  Bright,  her  husband, 

''^ing  together  the  sum  of  $9,531  for  the  said  lands  and 

^'^D^a.ges  aforesaid.    In  testimony  whereof  &c." 

*^  is  conceded  that  the  mortgagee  had  no  notice  of  these 
ptoo^edingSy  and  was  not  a  party  to  them.  It  must,  there- 
^^9  be  also  conceded,  that  the  award  vested,  at  least,  the 
^^8^1  title  to  the  moneys  in  the  mortgagor. 

1*  o  notice  having  been  given  to  the  mortgagee,  the  com- 
^'^'^icners  had  no  jurisdiction  to  make  any  award  to  him, 


866        COUKT  OF  ERRORS  AND  APPEALS.     [82  U 


Bright  V.  Piatt. 


or  to  anybody  in  his  behalf,  for  his  interest  in  the  land. 
The  charter  required  notice,  and  the  fuudameutal  law 
required  notice.  State  v.  Trentoriy  7  Fr.  50i;  State  v.  iWtf^ 
arky  1  Dutch,  41 1 ;  S.  C,  4  Zab.  666.  As  to  persona  with- 
out notice,  the  proceedings  were  nugatory^  although  valid  M 
to  persons  having  notice.  Nat,  R,  i?.  Co.  v.  Easton  ^ 
Am  hoy  B.  li.  Co.,  7  Vt.  181;  Moss  v.  Elizabethtown  f  Somef 
ville  li.  R.  Co,,  1  Gr.  Ch.  4-22. 

Nothing  is  left  to  Mrs.  Bright  for  injury  to  her  adjaceti 
lands,  for  exposure  to  conflagration,  destruction  of  b* 
growing  crops  or  her  fruit  trees,  dangers  to  herself  or  b^ 
family,  disturbance  of  her  tranquility  by  day  or  of  l»^ 
repose  by  night,  supposed  to  have  been  included  in  tl 
compensation  for  damages.  Doughty  v.  Sonierville  R.  R.  C^ 
i'  Zab.  4Do. 

The  order  of  the  chancellor,  directing  the  money  to  ^ 
paid  into  court,  was  arbitrary,  being  unauthorized  by  la^ 
The  chancellor  had  no  jurisdiction  to  make  the  order.  CJ 
authorize  such  an  order,  the  title  to  the  money  must  "t 
clearly  admitted  in  the  answer.  When  this  order  ir^ 
made,  and  until  the  filing  of  the  supplemental  bill,  the -■ 
was  no  mention  of  this  money  in  anj'  of  the  pleadings.  TE- 
rule  will  be  found  in  2  DanielVs  Ch.  Pr.  1770,  and  in  §  - 
p.  1700 ;  and,  also,  in  Richardson  v.  Bank  of  England,  4  ^ 
^  C,  165,  177 ;  and,  in  New  Jersey,  in  McTighe  v.  Dean^ 
C.  R  Gr.  81. 

Mr.  R.  AUen,  .Jr.,  and  Mr.  T.  N.  McCarter^  for  respondei:  3 

The   morti^ai^e-holder  is  entitled  to  have   all  the  ren^ 
issues  and  jirotits  of  the  land  to  the  extent  of  the  aniou^  3 
due  on  his  mortgage,  and  is  entitled  to  the  whole  estate 
it  is.     Ergo,  the  complainant  is  entitled  to  the  award.    -Z 
parte  Temple,  1  G.  j|-  J.;  1   T.  R.  S8J,  218.     The  crops 
well  as  the  land   are   security  for   the   debt.      Stewart 
Doughty,  9  Johns.  108;  10  Johns.  860,  4^4;  1  Hayw.   J 
The  mortgagee  may  put  an  end  to  the  mortgagor's  rec^l 
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itig  rents,  and  the  mortgage-holder  receive  the  rents  him- 
Bdf.    2  Ves.  ^  B.  253. 

The  mortgagee,  by  virtue  of  his  mortgage,  becomes  enti- 
tled at  law  to  immediate  possession  or  to  the  receipt  of  the 
rents,  if  the  land  be  in  lease  subsequent  to  mortgage. 

Where  lands  are  conveyed  in  mortgage,  the  mortgjigce, 
IS  against  the  mortgagor  and  all  persons  claiming  under 
ini,  is  taken  to  be  the  owner  of  the  fee.  Erskine  v.  Town- 
'9^4.1^2  Mass.  4^Sy  551;  Goodwin  v.  likhanhon^  11  Mass,  4,69; 
y^j  V.  Brewer,  3  Pick.  203  ;  Flagg  v.  Flagg,  11  Pick.  475  ; 
*f^mchard  v.  Brooks^  12  Pick.  4^,  57 ;  Fay  v.  Cheney ^  I4 
Vc-A-.  399. 

Mortgagee  may  retain  the  emoluments  and  have  an  action 
►  IT  mesne  profits  not  actually  paid  to  the  mortgagor.  7 
^^^ig,322;  9  Bam.  ^  Cress.  245;  Johimi  v.  Jones,  9  Ad. 

JEL  S09  ;  Doe  v.  Barton,  11  Ad.  ^  El.  307 ;  Kcech  v.  Hall, 

-Z)oug.  22.     See  Lmc  Magazine^  Nov.  1856,  as  to  rents. 

The  mortgagee,  as  between  himself  and  the  mortgagor,  is 
^^2ed  in  fee  of  the  freehold,  although  he  can  use  it  only  for 
'^^^  purpose  of  the  security.  Hughes  v.  Elwards,  9  Wlwat, 
■^^^ ;  Winslow  v.  M.  Ins.  Co.,  4  M etc.  306;  State  v.  Lawson,! 
-''</.  269;  Clogett  v.  Scdmon,  5  Gill  ij*  J.  31 4. 

^Vhilst  public  policy  might  forbid  mortgage-holder  from 
'^vii)g  injunction  to  restrain  railroad  company  from  con- 
^''Uc-ting  railroad  (a  public  improvement),  equity  will  enforce 
^*^  principles  on  which  proceedings  for  injunction  are  based 
'^d  recognized,  by  appropriating  the  fund  in  court,  the 
iviivalent  substituted  in  lieu  of  the  waste  (the  result  of  the 
^^)  towards  payment  of  the  mortgage  security,  and  protect 
^^rtgage-holder,  complainant.     Anoiiytiious,  1  Vcs.  Jr.  93. 

Solicitor-general  moved  for  order  to  prevent  removal  of 
*^lier  cut  down.  A.  D.  1790.  Lord  Chancellor;  "Trover 
*^8lit  be  brought  for  it.  But  many  orders  of  this  kind 
^^e  been  made.  Take  the  order."  Whitfield  v.  Benett,  2 
^-  'VTm.  241 ;  3  P.  Ww^.  267,  268 ;  Lee  v.  Alston,  1  Ves.  78. 
-  CJhancellor  Kent,  in  Watson  v.  Hunt,  5  Johis.  Ch.  171,  rec- 
same  principle.     Spear  v.  Cutter,  5  Barb.  4^7. 
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When  mortgaged  property  has  been  turned  into  e 
the  rights  of  the  mortgagee  remain  unaltered  by  th 
version,  and  he  has  a  right  to  have  the  money  appli 
the  mortgage.     Brown  v.  Stewart^  1  Md.  Ch.  88. 

Court  says  a  mortgagee,  prior  to  the  time  when  h( 
foreclose  and  sell,  may,  by  a  bill  with  proper  amendr 
as  in  this  bill,  obtain'an  injunction  as  a  remedy.  See  ( 
v.  Salmon,  6  GUI  ^  J.  SH  ;  3  PoweR  on  Mortg,  966  ;  Ji 
CondCy  6  Johns.  Ch.  77. 

The  identity  of  the  money  in  bank  is  important,  for 
it  depends  the  right  of  complainant  to  have  it  approp 
specifically  towards  the  payment.  JoT\jts  v.  Condx^  6  , 
Ch.  77. 

Where  either  real  or  personal  property,  on  which  tl 
an  outstanding  mortgage,  is  turned  into  money,  the 
of  the  mortgagee  remain  unaltered,  and  the  court  will 
the  application  of  the  money  according  to  the  rights  < 
parties  as  they  existed  previous  to  the  alteration  c 
estate.     Astor  v.  Miller,  2  Paige  68. 

Supreme  court  aflBrmed  chancellor's  decree,  and  the 
of  appeals  decreed  :  The  fund  in  controversy  may  be 
erly  treated  as  belonging  to  those  who  have  establic 
prior  equitable  lien  on  the  owner's  interest  in  the 
Danforth  v.  Suydam,  4  N.  Y.  66. 

Proceedings  for  flowage  under  mill  act,  only  the 
gagor  made  a  party.  Defence  put  in  that  the  mort 
should  also  be  a  party.  Court  decreed  that  it  wi 
necessary  for  mortgagee  to  be  a  party,  but  mortgage< 
intervene,  if  he  chooses,  to  secure  to  himself  his  i 
Paines  v.  Wood,  108- Mass.  168 ;  Gooding  v.  Shm,  103 
16J^ 

A  mortgage  is  jpro  tanio  a  purchase,  and  a  bona  fde 
gagee  is  as  much  entitled  to  protection  as  a  bona  fde  gr 
Pierce  v.  Founce,  47  Me.  51^. 

In  ^5  Barb.  419,  consequential  damages  referred 
Asior  V.  Hoyt,  mortgagee  had  released  part  of  the  pre 
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The  general  principle  ia,  tliat  equity-  louktt  upon  things 
*gFee<i  to  be  done  as  actually  performed,  as  money  cove- 
nanted to  be  laid  out  in  liuid  to  be  in  fact  real  estate.  J 
■^mb.  Eg.  B.  1  ch.  6  %  9.  It  considers  land  directed  to  be 
•old  and  converted  into  money  as  money,  and  money 
directed  to  be  employed  in  the  purchase  of  land  as  land. 
Craig  v.  Lealie,  .S  Wheat.  56.J,  577  ;  Benson  v.  Bcnmt,  1  P. 
^ma.  ISO;  Orablree  v.  Bramble,  3  Ath  680;  Gmiul  v. 
&uidot,  3  Alk.  SSi;  Scdif  v.  Jago,  1  P.  Wma.  389. 

^oney  directed  to  be  laid  out  in  land  is  considered  us 
land,  and  tbe  interest  goes  as  tlie  profite  would,  at^r  a  pur- 
cbaae.     Aft't/-Gcn.  v.  Miliw,  3  Atk.  lU. 

Mr,  Justice  Washington,  opinion  in  Oralg  v.  Le4k,  J 
^teal.  563,  and  cases  cited,  says  with  the  master  of  thu 
v>\\»,  ill  Fletcher  v.  Ashbarn,  1  Bru.  C.  C.  497y  that  nothing  in 
^tter  established  than  this  principle,  that  money  directed 
ttt  be  employed  in  the  purchase  of  land,  and  land  directed 
to  l)e  Bohl  and  turned  into  money,  are  to  be  considered  im 
tliat  Bpecies  of  properly  into  which  they  are  directed  is 
given.  He  adds:  "The  owner  of  this  fund,  or  the  con- 
tracting parties,  may  make  money  land."  The  ca'jes  estab- 
lish this  rule  universally.  This  declaration  is  well  warranted 
"5"  the  cases  to  which  the  master  of  the  rolls  refers,  as  well 
*^  bj-  many  others.  See  Dout/herli/  v.  Bull,  2  P.  Wma.  320; 
^f^ta  V.  Comptm,  S  P.  Wms.  S5S  ;  Trelavrnfj  v.  Booth,  2  Atk. 
^,590. 

Tiie  courts  regard  the  avails  of  land  precisely  the  same 
*  tile  land  itself.  Hooper  v.  Gootlicin,  JS  Vcs.  156;  Att\./- 
^*».  V.  Ward,  3  Vcs.  327  ;  Briidendl  v.  Boufjhtun,  2  A  Ik.  ~'fili. 

The  opinion  of  the  court  was  delivered  by 

^«:oi(,  J. 

■*-ttnie  E.  Bright  was  tbe  owner  of  a  tract  of  land  in  Mon- 

•"th  county,  upon  which  she  and  her  liuRbnnd  executed 

"aoj-^agg  fQp  J9,372.     This  mortgage  afterwards  passed, 

"   **«igQment,  to  the  complainant,  who,  on  its  becoming 
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due,  filed  his  bill  in  chancery  for  foreclosure.     While  the 
suit  was  pending,  the  New  Egypt  and  Farruingdale  Railroad 
Company  commenced  proceedings  under  its  charter  (P.  Z. 
1S69  p.  J^7'Z)  for  the  condemnation  of  a  strip  of  this  land, 
giving  notice  to  only  Mrs.   Bright   and   her  husband,  u 
owners,  and  An  award  was  therein  made,  which,  for  that 
strip  and  the  damages  done  by  taking  the  same,  amounts  to 
?6,610.     Thereupon  the  complainant  c^iused  this  sum  to  be 
paid  by  the  railroad  company  into  the  court  of  chancery, 
and  filed  a  supplemental  bill,  setting  forth  the  condenioa- 
tion  i>r()cee(lings,  and  bringing  in  the  railroad  company  afi 
a  defendant,  and  praying  that  tiie  sum  in  court  should  \^ 
paid  to  him  on  account  of  his  mortgage,  and  that  the  laud, 
subject  to  the  estate  of  the  railroad  company,  should    ^ 
sold   to  pay  the  balance  thereof.      On   final   hearing,  cl** 
chancellor  decreed  accordingly,  and  from  that  decree  tl^*' 
appeal  is  taken  by  Mrs.  Bright  and  her  husband. 

The  claim  of  the  appellants  is,  that  the  fund  in  coi.^^ 
represents  only  the  value  of  their  estate  in  the  mortgag"*?* 
premises,  and  therefore  belongs  to  them,  and  not  to  1 1* 
mortgagee;  and  this  claim  they  base  upon  the  facts  &^^ 
they  only  were  notified  of  the  condemnation  proceeding* 
and  that  the  commissioners  wiio  made  the  award  report^' 
that  the  sum  awarded  be  paid  by  the  railroad  compan}'  ^ 
the  appdliuds  for  the  land  and  damages. 

That  this  fund  does  not  represent  merely  the  estate  of  t^^ 
appellants,  is  manifest  upon  a  reading  of  the  provisions  ^ 
the  charter  under  which  the  condemnation  was  made.  T"  ^ 
eighth  section  of  that  law  enacts  that  the  commission* 
shall  examine  the  lands  to  be  taken,  and  shall  "  maki 
just  and  equitable  estimate  or  appraisement  of  the  value  ^ 
the  same,  and  an  assessment  of  damages  as  siiall  be  paid  ^ 
said  company  for  such  laruls  and  damages."  Clearly,  t  '* 
requires  the  commissioners  to  fix  the  value  of  the  land,  «>' 
the  value  of  any  particular  estate  therein.  Such  has  alw--  ny 
been  the  construction  in  this  state  of  similar  enactm^i'^ 
Moss  v.  Eliz.  ^  Som.  R  H.  Co.,  1  Gr.  Ch.  4£S;  Mch^-ri  r. 


BW.]  MAUCII  TERM,  1880.  371 


Bright  V.  Piatt. 


^  A7n.  B.  B.  Co.,  11  C.  E.  Gi\  i?o ;  Ttoss  v.  mz. 
m.  B.  B.  Co,,  Spen.  .^30 ;  Htatc  v.  East,  ^  Am.  It.  B. 
7  Vr.  181. 

n  interpretation  of  this  section  which  devolved  upon 

5  commissioners  the  -duty  of  estimating  tbe  value  of 

particular  interest  in  the  land  to  be  taken,  would  not 

do  violence  to  the  language  of  the  provision,  but 
Id  also  impose  upon  these  appraisers  obligations  which, 

their  limited  means  of  investigation,  their  want  of 
dedge  of  nice  legal  and  equitable  distinctions,  and  their 
ility  to  settle  authoritatively  the  rights  of  parties,  they 
J  not  conscientiously  assume  to  discharge.  Their 
»le  duty  is  to  ascertain  what  sum  of  money  is  an  equiva- 
for  the  rights  which  the  railroad  company  seeks  to 
ire,  and  the  injuries  it  is  to  inflict  by  the  construction 
openition  of  its  road.  That  being  done,  the  question 
•  the  disposition  of  the  fund  arises. 

•imarily,  and  in  law,  the  fund  belongs  to  those  whom, 
ivners  of  the  legal  estate,  the  company  has,  by  notice, 
e  parties  to  the  condemnation  proceedings.  The  sec- 
of  the  cliarter  before  mentioned  declares  that  the  report 

be  plenary  evidence  of  the  right  of  such  owners  to 
J'er  the  amount  of  the  valuation,  with  interest  and 
,  in  an  action  of  debt.  In  the  present  case,  these 
-*r8  are,  undoubtedly,  the  appelhmts.  But  equity  does 
top  with  a  recognition  of  these  bare  legal  rights.  Tlie 
^y  has  taken  the  place  of  the  land,  and,  in  conscience, 
regarded  as  being  subjected  to  responsibility  for  tlic 
is  of  all  persons  interested  in  the  land.  WhaUT  v. 
and,  12  C.  E.  Gr.  o^. 

'  not  making  all  these  persons  parties  to  the  condemtia- 
proceedings,  as  might  liave  been  done  by  notice,  the 
>any  incurred  a  double  risk.     In  the  first  place,  if  the 

had  been  paid  over  to  these  appellants,  under  circum- 
568  which  did  not  create  an  equitable  estoppel  in  favor 
iib  company  against  the  other  parties  interested,  tlie 
pany  might  be  compelled  again  to  pay  for  the  rights 
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which  they  would  thu8  have  attempted  to  acquire  without 
compensation  to  the  persons  entitled  thereto;  and,  in  the 
next  place,  these  parties,  if  dissatisfied  with  the  award  » 
made,  might  have  insisted  upon  another  appraisement  by 
commissioners,  of  whose  proceedings  they  should  have  dne 
notice. 

But,  under  the  facts  in  this  case,  both  of  these  dangers  are 
obviated.     The  mortgagees  are  content  with  tlic  sura  fixed 
by  the  commissioners  as  the  value  of  the  land  and  damages^ 
and  the  company  has  paid  the  fund  into  the  suit  where  «Sl 
the  parties  in  interest  are  litigating  for  their  rights  in  tb* 
land.     It  is  the  plain  right  of  the  company  to  have  this  fix'*^^ 
withheld  from  the  mere  legal  owners  until  the  claims  of  t^ 
mortgagees  are  extinguished;  it  is  the  plain  duty  of  '^ 
mortgagees  to  see  that  the  fund  is  not  paid  out  to  the 
lants  without  an  assertion  of  their  own  claims  upon  it; 
it  is  the  plain  duty  of  the  court  to  dispose  of  the  fund  in 
same  manner  as  it  would  have  disposed  of  the  land 
which  the  fund  is  substituted. 

The  decree  should  be  affirmed. 

Decree  unanimously  afiirme( 


William  Young,  appellant, 

V. 

Anthony  A.  Hughes  and  others,  respondents 

1.  A  real  estate  broker  employed  to  find  a  purchaser  for  Itnc::^ 
bound  to  disclose  to  his  principal  any  facts  known  to  him, 
the  transaction,  and,  if  the  broker  takes  part  in  the  negotiation, 
bound  to  exert  his  skill  for  the  benefit  of  his  principal. 

2.  Purchasers  obtaining  a  contract  for  the  sale  of  land  throa/ 
real  estate  broker  who,  with  their  knowledge  and  in  collusion  i* 
them,  has  concealed  material  facts  from  bis  principal  or  exerted 
skill  in  the  negotiation  against  his  principal,  cannot  in  equity  enfSi 
the  contract,  and  such  a  contract  will  be  set  aside. 
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Young  V.  Hughes. 

The  appeals  in  this  cause  bring  up  for  review  two 
decrees  of  the  court  of  chancery,  one  directing  the  specific 
performance  of  a  contract  for  the  sale  of  land,  and  the  other 
dismissing  a  bill  in  the  nature  of  a  cross-bill,  which  had  been 
filed  for  the  rescission  of  the  same  contract.  The  opinion  of 
the  chancellor  will  be  found  in  Hughes  v.  Yomig^  4  Stew.  60. 

Mr.  Charles  H.  Hartshorne^  for  the  appellant. 

I.  Specific  performance  should  be  refused  and  the  con- 
tract decreed  to  be  void,  because, 

(1)  Warren  was  employed  by  Young,  the  owner,  as  a 
broker,  to  negotiate,  or  to  aid  in  negotiating,  a  sale  of  the 
property  in  question. 

(2)  A  broker  so  employed  is  charged  with  the  trusts  and 
duties  of  an  agent  in  negotiating  the  sale.  The  relations 
between  him  and  his  principal  are  fiduciary. 

The  principal  bargains  for  the  agent's  zeal  and  vigilance 
for  his  own  exclusive  advantage.  Paley's  Agency  10-33 ; 
SickTifs  Agency  §  ^46;  White  ^  Ihidor's  Lead.  Qis.  in  Eq.  [ed. 
JST-S)  239. 

The  agent  cannot  become  in  any  way  secretly  interested 
^n  the  subject  matter  of  the  agency,  adversely  to  his  princi- 
pally interest.      Wharton's  Agency  §§  ^U,  -^. 

Inetances  in  which  the  rules  have  been  applied  are : 

To  a  case  of  a  sale  in  which  the  agent  is  interested.     Con- 

^^  V.  BlackweU,  7  C.  E.  Gr.  481.     Where  the  clerk  of  the 

oi^ker,  without  the  broker's  knowledge,  was  interested  in 

"^^e  Bale.     Gardner  v.  Ogden,  22  N.  Y.  327.     Where  the 

"'x^ker  employed  to  sell  for  a  price  fixed  by  the  owner, 

^aa  interested  in  the  sale.     Kerfoot  v.  Hyman,  52  III.  512. 

^hen  the  owner  of  land  agreed  to  give  the  broker  all  he 

®^Qld  get  above  a  certain  price  per  acre ;  the  broker  found 

^PQi^cbaser  for  a  price  above  the  sum  fixed,  and,  before  the 

^®»  took  from  the  purchaser  an  agreement  that  the  pur- 

^••©r  should  pay  the  broker  $500  "  for  services  in  assisting 

^  "Negotiate."     Ecerhardt  v.  Sexxrle,  71  Pa.  St.  256.     To  a 

of  gratuitous  service,  where  one  offered  to  procure,  for 
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a  friend,  stock  at  £S  per  sliare,  and,  being  authorized  to  do 
8o,  inirchased  at  £2  and  kept  tlie  diflTerence.     Kimber  t. 
Jiarfnr,  L.  R.  [S  CL  App.)  oG.    Where  a  broker  negotiated 
for  both  sides  an  excliange  of  land,  and  took  commi8sioii& 
from  both  sides  \vithout  their  knowledge.     Fanwcorlk  v. 
Hvrnmir,  1  Allen  4.94. 

The  authorities  sustain  the  views  above  stated.  Defii'^^" 
tion  of  the  term  "  broker."  Wharton^ s  Agency  §  69o  ;  Siiyr^/^ 
Agency  QS,  31 ;  Sheplierd  v.  ITedden,  5  DtUch.  34O.  He  ^ 
agent  of  the  person  wlio  employs  him ;  he  cannot  secrci^  ■ 
accept  compensation  from,  nor  act  in  the  interest,  of  t- 
adverse  party.  Wharton^ s  Agency  %  715 ;  Stwy^s  Agi 
§  31 ;  Shphrd  v.  Hcdden,  0  Dutch.  343 ;  Dicnlop  v. 
ards^  2  E,  J),  Smith  181 ;  Pugslcy  v.  Murray^  4,  Id.  2 
And  this  even  when  the  broker  takes  no  part  in  the  nej 
tiations,  but  merely  sends  the  purchaser  to  the  vend 
\Valkev  v.  Osgood^  OS  Mass.  34S ;  Rice  v.  Wood,  113 
133;  Raisin  v.  Clark,  4I  Md.  158. 

The  general  principles  of  agency  are  applicable  to  t 
relations  between  the  broker  and  his  principal.      Whartcn^'^ 
Agency,  §  7:27.     The  broker  is  ordinarily  and  almost  iuevi^^ 
bly  entrusted  to  a  greater  or  less  extent  with  the  eonfiden    -* 
of  his  princii)al,  and  a  knowledge  of  his  views  and  purposes^ 
this  is  incompatible  with  like  relations  with  the  other  par 
Walker  v.  Osgoo<l,  98  Mass.  348. 

In  Faiiisworth  v.  Hemmer  {1861),  1  Allen  4^4-^  a  real  est 
broker  had  been  employed  "  to  negotiate  a  sale  or  excban 
of  certain  real  estate."     He  charged  commissions  to 
parties.     In  an  action  to  recover  his  commissions,  the  co 
said  :     *     *     *<  The  duty  of  the  agent  for  the  vendor  is 
sell  for  the  best  price ;  of  the  agent  of  the  purchaser  to  b 
for  the  lowest.     *     *     It  is  of  the  essence  of  hie  coat 
that  he  will  use  his  best  skill  and  judgment  to  promote 
interest  of  his  employer."     Fish  v  Lcser,  69  lU,  394^ 

The  broker  is  bound  to  give  his  principal  knowledge 
every  fact  material  to  the  sale.      Famsworth  v. 
supra;  Hesse  v.  Briant,  6  DeG.  M.  ^  G.  623.    That  the  P' 


^  Stew.]  MARCH  TKKM,  1880.  875 


Young  V.  Hughes. 

^ipal  takes  part  in  the  negotiations,  makes  no  ditferenee. 
^firns^icorth  v.  Ha)uiiei\  supra;   Walkei'  v.  Osgood ^  supra. 

But  it  is  claimed  that  brokers  are  classified ;  that,  admit- 
ting  a  broker  who  is  employed  to  negotiate  a  sale,  may  be 
eiiarged  with  the  duties  and  trusts  of  an  agent,  yet  another 
c/ass  arc  onl}*  middlomen  emi)loyed  to  briny  awlor  and  pur- 
<'has<er  togcthtr  to  make  their  own  bargain  ;    that  such   are 
'n>t;  charged  with  those  duties  and  trusts,  and  it  is  said  that 
*^"arren  in  this  case  belongs  to  the  latter  class.    Such  a  dis- 
tint^tion  was  recognized  in  liupp  v.  Sampson,  16  Gray  39Sy 
^vbo^e  the  broker  was  employed  "  to  find  some  one  to  bring 
'^*8  principal  in  contact  with  parties  who  would  do  the  busi- 
ness  of  importing  rattans."     But  the  case  was  qualified  and 
^^plained  in  TVa/Acr  v.  O.sy/oof/,  supra,  in  which  it  was  held 
that  the  duty  of  finding  purchasers  for  the  land,  created  an 
*&^Hcy  which  was  incompatible  with  any  engagement  or 
service  to  the  other  side. 

In  Mulfrn  V.  Kefzteb  {7S70),  7  Bash  {Ky.)  ^JJ,  the  court 
saiil  :  "  Had  they  (the  brokers)  negotiated  between  the 
P*^»*tio8  and  in  any  degree  thereby  influenced  them  to  make 
^'^^  trade,  the  jirinciple  of  Lloyd  v.  Colston,  5  Bush  5S7  (a 
<^ase  ill  wliioh  it  was  held  that  the  broker  could  not  recover 
^'^^■Ti missions  from  both  parties),  would  have  applied,  but 
^'^^re  is  no  evidence  of  any  such  contributory  interference." 
^  (3)  Warren  violated  his  duties  as  the  broker  or  agent  of 
*  ^Ung.  lie  did  so  with  the  knowledge  and  connivance 
^**  tVie  purchaser. 

TViia  conduct  in  a  broker  is  a  breach  of  duty.  Cases  cited 
*^o  ve ;  also,  Ecerhardt  v.  Searle,  71  Pa.  St.    o6. 

(4)  The  breach  of  duty  by  the  broker,  having  contributed 
*^Hli  the  buyer's  connivance)  to  the  making  of  the  contract, 
^^  ie  voidable  at  the  principal's  option,  whether  he  has  been 
^*^jured  by  it  or  not. 

It  is  a  rule  of  public  policy.  Wharton's  Ayeney  §  713  ; 
irdi  V.  Searle,  supra ;  Poweroy  on  Spee.  Perf.  §  ^69  ; 
V.  Briant,  6  DeG.  M.  jf  G.  6^3;  Fisher  v.  Leser,  69 
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(8)  That  the  vendee  and  others  conspired  with  the  appel- 
lant's agent  to  procure  a  sale  of  the  property  for  less  tlian 
the  appellant  was  willing  to  accept. 

(4)  That  the  vendee  purchased  the  property  on  behalf  of 
one  Joseph  E.  Moore,  a  fact  which  was  not  made  known  't.o 
the  vendors. 

(6)  That  the  vendors  were  intimidated  by  false  8tateinec*t.B 
made  b}-  their  agent  in  reference  to  a  lease  on  th«  proper"^  S 
and  in  reference  to  the  value  of  the  property. 

(6)  Insolvency  of  the  vendee. 

I.  As  to  inadequacy  of  price. 

Mere  inadequacy  of  price  afibrds  no  grounds  of  reli^^'; 
either  against  a  private  contract  or  a  public  sale;  but  fc^^* 
inadequacy  may  be  so  gross  as  to  shock  the  conscience,  it  «  *  *^ 
to  amount  to  evidence  of  fraud.  Cummins  v.  LittU^  1  C.  --^' 
Gr.  38 ;  Marlaii  v.  ^ya^wick,  3  C.  E.  Gr.  108 ;  Hodgson  ^• 
Farrell,  ^J  McCart,  88;  Winter  mute  v.  Sm/der,  2  Gr.  CL  i^^^  • 
Shad'dle  v.  Disborough^  3  Stew.  37 0^  384, ;  H^ody  v.  Noakcs^  - 
Stew.  i07. 

II.  As  to  advantage  being  taken  of  the  age  and  weaknc:^^* 
of  the  appellant  and  his  wife. 

Capacity  to  contract  will  be  held  not  only  where  there      "** 
no  evidence,  and  no  rule  against  it,  but  when  the  evidei^ 
or  the  rules  or  the  agreement  leave  it  in  doubt     2  Pars(^ 
on  Cont.  (oth  ed,)  273. 

There  can  be  no  objection  to  a  contract  made  with  a  m 
in  the  habit  of  buying  and  selling  and  transacting  his  o 
business,  because   he   was   illiterate,   unless   he   has 
grossly   deceived   or   fraudulently   imposed   upon ;    and 
person  being  intoxicated,  and  not  in  a  situation  to  jud 
correctly,  or  act  with  prudence,  will  not  avail  him  to  avo      ^ 
his  contract,  unless  an  unfair  or  improper  advantage  w^ 
taken  of  his  situation.     Rodman  v.  Zilley^  Sax.  320. 

III.  As  to  vendee  and  others  conspiring  with  the  vendor^^ 
agent  to  procure  a  sale  of  the  property  for  less  than  ^^0^^ 
vendor  was  willing  to  accept. 
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There  is  absolutel}'  no  evidence  to  establish  such  a  con- 
P        spimcy.     Aside  from  the  fact  that  the  property  was  to  be 
r        purchased   by   Hughes  for  Moore,  which   was   not   made 
tnovvn  to  the  vendors,  and  which  we  will  consider  under 
another  head,  the  transactions  between  Moore,. ITughcs  and 
W'^arren,  cannot  be  attacked  in  any  way.      There  was  no 
agreement  on  the  part  of  Warren  to  procure  a  sale.     It  was 
siniply  an  offer  made  for  the  property,  which  was  to  be  sub- 
mitted to  the  owners,  for  their  assent  or  disapproval.     Fd- 
lows  V.  Groydye,  1  Buss.  ^  Myl.  S3 ;  Story's  Eq,  Jur.  §§  J9o, 
l^^y  f202,  203,  207. 

rV.  As  to  Hughes  purchasing  the  property  on  behalf  of 
Moore,  a  fact  which  was  not  made  known  to  the  vendors. 

Is  the  fact  that  the  property  was  bought  by  Hughes  for 
Moore,  and  that  the  vendors  were  not  so  informed,  material  ? 
^l^at  difference  could  it  make  to  the  vendors,  after  they 
"^d  Bold  their  property  and  got  their  money,  who  should 
*^^y  it?  It  would  cause  them  neither  profit  nor  loss,  if  the 
^^Odee  should  sell  to  another,  for  if  it  would,  they  would 
provide  against  it  in  their  agreement.  They  sold  abso- 
lutely. The  vendee  had  the  right  to  sell  to  whom  he 
P'^aaed.     Could  they  have  got  a  better  price  from  Moore? 

Tlie  true  definition  of  undue  concealment,  which  amounts 
^  a  fraud  in  a  court  of  equity,  and  for  which  it  will  grant 
'^^ief,  is  non-disclosure  of  those  facts  and  circumstances 
^'*^ich  one  party  is  under  some  legal  or  equitable  obligation 
^  communicate  to  the  other,  and  which  the  other  has  a 
'^^Sht  not  merely  m  foro  conscientice  but  jims  et  de  jure  to 
'^^^ow.  Story's  Hj.  Jur.  §  207  ;  Fry  on  Spee.  Ferf.  (2  Am.  ed,) 
^^J,  ""208;  Laidluw  v.  Organ,  2  Wheat.  178,  195;  Fisher  v. 
-^udlong,  10  E.  I.  o27. 

V.  As  to  intimidation  and  false  representations  by  agent. 

To  constitute  a  misrepresentation  which  will  prevent  a 
Uecree  for  specific  performance,  the  statement  in  question 
''icist  be  so  material  to  the  contract  built  on  it,  that  if  thQ 
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statement  be  false  the  contract  becomes  one  which  it  wooU 
be  unconscionable  for  the  party  who  has  made  the  9tat^ 
ment  to  enforce.     The  misrepresentation  must  be  shown  to 
have  operated  to  the  prejudice  of  the  defendant.     Scott  v. 
Shiner^  12  C,  E,  Gr.  185.     The  misrepresentation  must  be 
material.    Story's  JEq.  Jar.  §  195.    The  party  must  have  beeii 
misled  by  the  misrepresentation.     He  must  have  been  mi^ 
led  to  his  injury  and  prejudice.     Id.  §§  202^  203. 

A  false  representation,  in  order  to  have  the  full  efi'ect  o^ 
fraud,  must  relate  to  a  substantial  matter  of  fact,  and  r^<^ 
merely  to  a  matter  which  rests  in  opinion,  or  estimate,  ^ 
judgment.  2  Parsons  on  Cont.  {5th  ed.)  778.  See  JTwesf/k^J 
v.  Seymour,  7  C.  E,  Gr.  66;  Conover  v.  Wardell,  7  C.  E.  Gr.i^- 

VL  Insolvency  of  the  vendee. 

That  was  not  the  real  objection  of  the  vendors.  Tk»^ 
objection  was  not  made  until  after  the  suit  was  commenc^^ 
although  the  vendors  were  informed  of  the  alleged  insol^ 
ency  on  the  same  day  that  they  sold  the  property.  Th^i 
action  was  a  waiver  of  any  such  objection.  The  insolveim*^ 
of  Hughes  is  not  clearly  proved.  But,  assuming  that  it  "- 
proved,  it  is  inimaterial. 

The  insolvency  of  a  purchaser  at  the  time  of  sale  can  ^ 
made  use  of  as  a  defence  only  where  the  vendor  woi 
incur  loss ;  or,  at  least,  would  be  in  danger  of  incurring  li 
in  consequence  of  it.  Mere  omission  of  a  purchaser  to 
close  his  insolvency  is  not  sufficient  to  infer  fraud,  so  as 
avoid  a  sale.  Nichols  v.  Pinner ,  18  N.  Y.  295 ;  Wright 
Broimiy  67  N.  Y.  p.  1 ;  Hopper  v.  Hopper,  1  C.  E.  Gr.  147^ 

Vn.  The  contract  is  certain  and  fair,  consideration  ad 
qiiate  and  vendee  ready  to  perform,  and  has  tendered  pe  - 
formance.  And  the  decrees  of  the  court  belaw,  ordering 
specific  performance  and  dismissing  the  cross-bill,  ar^^ 
equitable,  and  should  be  affirmed,  fjocander  v.  LounSbtirgi 
9  a  E.  Gr.  il7,  10  C.  E.  Gr.  55h.;  Hopper  v.  Hopper^  1  (X 
E.  Gr.  H7 ;  Crane  v.  Decamp,  6  C.  E.  Gr.  ^14. 
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The  opiuion  of  the  court  was  delivered  by 

Magie,  J. 

j  The  bill  in  this  cause  was  filed  by  Anthony  A.  Hughes 

!       against  William  and  Sarah  Young,  to  obtain  a  decree  for 

the  specific  performance  bf  a  contract  in  writing,  whereby 

William  and  Sarah  Young  agreed  to  sell  and  convey  to 

Hughes  certain  real  estate  in  Jersey  City,  for  the  price  of 

118,000.     The  Youngs  filed  an  answer  to  that  bill,  and 

thereby  set  up,  as  a  defence,  fraud  on  the  part  of  Hughes, 

ancl    collusion  by  him  with  Joseph  Warren,  a  real  estate 

agent  in  the  employ  of  the  Youngs,  whereby  they  were 

fraudulently  induced  to  enter  into  the  contract  sought  to  be 

enforced. 

The  Youngs  also  filed  a  bill,  in  the  nature  of  a  cross-bill, 
against  Hughes,  Joseph  Warren,  William  E.  Flemming 
*nd  Joseph  E.  Moore,  in  which  they  asked  a  decree  to 
annul  and  set  aside  the  contract  on  the  same  grounds  dis- 
<5lo8ed  in  the  answer  to  the  original  bill.  Flemming  and 
Moore  were  made  parties  to  this  bill,  because  it  ^yas  alleged 
^^t  Hughes,  in  making  the  contract  in  question,  was  acting, 
^ot  for  himself,  but  as  the  agent  of  one  of  them.  Answers 
^^re  tiled  to  this  bill,  denying  the  fraud  and  collusion,  and 
"Oth  causes  were  heard  together  on  the  pleadings  and 
P't>oft.  The  chancellor,  upon  the  hearing,  decreed  the  per- 
rornxance  of  the  contract,  as  demanded  by  the  original  bill, 
*nd  dismissed  the  cross-bill.  These  appeals  bring  here,  for 
*^nsideration,  the  propriety  of  the  decrees  so  made. 

The  evidence  shows  that  the  contract  in  question   was 

^tered  into  by  the  parties  in  the  presence  of  Joseph  War- 

^^»     He  drew  and  was  the  subscribing  witness  to  the  writ- 

^  agreement  which  they  all   executed.      He  is  therein 

Ascribed  as  "the  agent  for  selling  the  property,"  and  it 

provided  that  he  was  to  receive  from  the  Youngs  $200 

^  commiBsion  for  selling  the  same.''     He  also  testifies  that 

h^bad  the  property  in  question  in  his  hands  for  sale,  when 

be  could  procure  a  customer  at  a  price  that  would  be  satis- 
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factory,  and  that  the  propiTty  liad  boen  given  into  liis  charge 
for  that  purpose  by  the  Youngs,  troin  wlioni  he  expected  to 
receive  a  coniniission  in  case  he  succeeded  in  obtaining  a 
purcl  laser. 

At  tlie  time  the  contract  was  entered  into,  Joseph  £. 
Moore  was  a  tenant,  in  possession  of  the  most  valuable  part; 
of  the  iiremises,  under  a  lease  winch  would  expire  in  a  fe^v 
months.     Moore  had,  within  the  two  years  previous,  entere  J- 
into  some  agreement  with  the  Youngs,  by  which  be  ha^ 
either   agreed   to   buy,  or   had    taken    the    refusal   of  xli*i 
property  in  question,  at  the  price  of  $20,000.     This  agr«?«" 
ment  had,  however,  either  expired  or  been   surrender^"' 
At  the  time  the  contract  was  executed.  Young  had  lea-s^^ 
the  i)remises,  or  the  most  vahniiile  part  of  them,  to  <^ri* 
Piaget,    for   a    long  term ;    hut    the    contract    was    tafe^"^ 
expressly  subject  to  the  lease. 

The  evidence  further  shows  that  Moore  was  desirous      *"*' 
buying  the  property,  but  that  he  bvlieved  the  Y'oungs  mi^^*^ 
be  unwilling  to  treat  with  him,  at   least   on  as  favora.^** 
terms  as  they  might  with  a  stranger.     He  therefore  f>r*^ 
cured  Hughes,  who  agreed  to  act  for  him,  and  to  buy  'd** 
}>roperty  in  liis  (Hughes's)  name,  but  with  money  to  be  ^"«^'' 
nished   bv   Moore.       In   ]»ursuance   of  this  desi«rn,  Mo^-^^*^ 
intnMluc(Ml  Huglies  to  AVarrcn  as  an  intending  purehaser       ^^ 
the  i^roperty,  and  requested  Warren  to  bring  Hughes  i^-*^ 
communieation  with  the  Youngs,       Warren  knew  of  C:    ***' 
m()tives  tliat   intluenced  the    employment  c»f  Hughes,  u    ^* 
was,  besides,  disrinetly  informed  that   Hughes  was  acti^  '^ 
onlv  for  M«»ore,  who  was  the  real  i»artv  to  the  transaetic^  ^ 
He   was  also  toM   by   Moore  that   he  was  willing  to  gi**' 
§13,000  for  tin-  jiroperty. 

Warren,  midi?r  these  circumstances,  introduced  Hughe ^ 
as  an  intending  purchaser,  to  the  Youngs,  and  was  present 
and  took  an  aetive  part  in  the  negotiation  between  tbeui, 
which  resulte<l  in  the  eonlract.  He  did  not  disclose  to  the 
Y'oungs  the  fact  that  Ilughes  was  not  acting  for  himself  but 
for  another,  and  he  suffered  them  to  supjwee  that  Hughes      \ 
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Wu  tbc  reul  part.y  in  interest.  He  did  not  intinmtc  tli&t  the 
finl  purcLaeer,  endeavoring  to  treat  with  them,  was  Moon^ 
their  tenant,  with  whom  tliey  had  previouBly  negotiated  for 
asale  of  the  property.  Nor  did  Warren,  at  any  time,  inform 
Oiem  of  the  amount  which  he  knew  the  intending  purc-liaser 
Vas  prepared  to  give.  On  the  contrary,  he  od'ered  or  per- 
mitted Huyhee  to  ofter,  in  his  prusence,  lirst,  $12,000,  and 
than  J12,500,  without  telling  the  parties  by  whom  lie  wsis 
iinployed  that  Hughes  was  instructed  by  Mooru  to  pay  as 
uueli  us  813,000  for  the  projicrty,  and,  as  Hughes  declares, 
o  Use  his.  own  judgment  about  giving  more. 

Tbe  relation  which  a  real  eetate  agent  or  broker  bears  to 
•8  principal  is  somewhat  peculiar,  and  his  power,  ns  iigent, 
^  bind  his  principal,  is  limited.  Slii-p/urd  v.  JlaUlen,  J 
^utch.  334;  ^oms  v,  Jiwfdi/,  6  C.  K  Gr.  736.  lint  there 
^'i  lie  no  {juestion  that  he  assumes  some  duties  U>  his 
^nployer — such  as  to  iind  a  pureha«er  for  the  property,  to 
'■"iwg  the  purchaser  into  eommuntciition  wilh  Iiis  employer, 
n<l  to  use  his  eUbrta  to  forward  the  negotiation  between 
"*^iu  ill  the  interest  of  liis  employer.  To  thin  extent  at 
«»at  he  becomes  an  ageut.  As  in  all  cases  of  agency,  a 
*»Ut;iary  relation  is  established,  wliieh  reijiiires,  on  the  part 
*  the  agent,  within  the  sphere  of  his  ciiiploynient,  fidelity 
'»<!  good  faith  to  Ids  employer.  Among  other  tilings,  he  is 
"^Uiid  to  disclose  to  his  |)rinci(ml  all  facts  within  his  knowl- 
■dge  which  are  or  may  be  materiui  to  the  matter  in  which 
■^e  18  employed.  The  principal  has  bargained  for  the 
*geiit*8  skill  and  experience,  and  is  entitled  to  expect  his 
*ctive  aid  in  the  conduct  of  the  negotiations.  These  are 
'*tailiar  doctrines,  which  are  as  applicable  to  the  relation 
Vtwteii  real  estate  agents  and  their  principals  as  they  arc 
totbe  relation  between  other  agents  and  princi|ials. 

Testing  the  conduct  of  Warren  by  such  rules,  it  seems 
impOHible  to  escape  the  conclusion  that  he  is  chargeable 
iritb  KriouB  dereliction  of  duty.  Employed  to  bring  to  his 
ofin^pal  a  purchaser  of  his  property,  he  presented  Hughes 
^'tbe  perBOD  to  be  negotiated  with,  while  he  knew  that 
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Hughes  was  bargaining  for  the  benefit  of  Moore,  the  tenant, 
who  had  previously  undertaken  to  buy,  and  whose  interest 
it  was  to  buy  tlie  property.     He  entirely  concealed  Moore** 
connection  with  the  purchase  from  his  principal.     He  alao 
concealed  from  his  employer  the  amount  the  purchaser  w»» 
prepared  to  give,  and  made  offers  in  behalf  of  Hughes,  ar\d. 
permitted  offers  to  be  made,  for  less  amounts.     It  is  im] 
sible  to  read  the  testimony  without  concluding  that 
skill  and  experience  of  Warren  were  not  exerted  for,  b**"* 
rather  against,  his  principal  in  the  negotiation. 

The  effect  of  concealment  and  neglect  of  duty,  such     ^^ 
this,  upon  the  transaction,  so  far  as  Warren  is  conceru^<ii 
does  not  at  all  depend  on  the  question  whether  or  not  tb^ 
result  was   injurious  to   the   principal.      The   cohtract      i* 
affected  by  the  misconduct  of  the  agent  from  consideratioinfl 
of  public  policy  rather  than  of  injury  to  the  principal.    Tb^ 
rule  which  applies  to  trustees  has  been  equally  applied    tx> 
the  relation  between  the  real  estate  broker  and  his  principal* 
It  matters  not  that  there  was  no  fraud  meditated,  and    «"»^ 
injury  done.     The  rule  is  not  intended  to  be  remedial   of 
actual  wrong,  but  preventive  of  the  possibility  of  it.     Ht?^^" 
hardt  v.  Scarle^  71  Pa.  St.  ^56.     So  tliat  it  seems  unnecesse^^'y 
to  consider  the  evidence  relating  to  the  alleged  inadequa.^/ 
of  price. 

These  principles  have  been  elsewhere  applied  to  this  r©^*' 
tion  between  real  estate  agent  and  principal.   Thus,  in  FarT^^' 
worth  V.  Hcmmer^  1  Altai  4^^,  Chief  Justice  Bigelow  declaic*^^ 
that  a  real  estate  broker  commits  a  fraud  on  his  princij^^*  ' 
the  seller,  by  undertaking  secretly  to  act  as  the  broker      ^ 
agent  of  the  purchaser.    See,  also.  Walker  v.  Osgood^  98 
S4S;  Rice  v.  Wood,  113  Mass.  133;  Dunlop  v.  Bichards,  S 
D.  Smith  181;  Raisin  v.  Clark,  4,1  Md.  168. 

The  case  of  Hesse  v.  Briant,  6  DeG.  M.  ^  G.  6SS,  ia 
all  respects  similar  to  the  matter  now  considered.     The 
was  there  filed  for  the  specific  performance  of  a  contract 
the  sale  of  real  estate,  which  was  entered  into  through 
agency  of  a  solicitor,  who  was  found  to  be  acting  for 
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pftrtieB  and  to  have  concealed  from  the  seller  the  name  of 
Uie  parchaser.  It  also  appeared  that  the  real  purchaser  had 
Previously  had  direct  negotiations  with  the  seller  for  the  sale 
fa  part  of  the  property,  which  had  proved  abortive.  The 
lancellor,  reversing  the  decision  of  the  vice-chancellor, 
fused  to  compel  the  performance  of  the  contract,  declaring 
at  such  a  transaction  required  the  "  most  perfect  good 
ith  and  openness  of  dealing,"  and  that  the  concealment  of 
e  purchaser's  name  showed  that  there  was  not  that  '^  fair 
d  open  dealing  between  the  parties  which  the  relation  in 
iich  they  stood  to  each  other  demanded." 
If  Moore  and  Hughes  had  procured  the  contract  in  ques- 
►n  without  previous  concert  and  collusion  with  Warren, 
ey  would  be  entitled  to  its  benefit.  When  the  purchaser 
•als  at  arms'  length  with  the  seller,  he  is  under  no  obliga- 
>n  to  disclose  how  or  in  what  capacity  he  is  dealing.  It 
^y  be  that  even  his  misrepresentation  of  his  status  might 
>t  be  destructive  of  his  contract,  as  seems  to  have  been  held 
Fellows  V.  Groydye,  1  Jiuss.  rf  M.  S3,  If  so,  it  is  mani- 
®tly  upon  the  ground  that  the  purchaser  owed  no  duty  to 
le  seller  which  such  misrepresentation  would  violate.  And 
*  it  may  well  be  that  Hughes,  as  was  held  by  the  chan- 
llor  in  this  case,  was  under  no  obligation  to  disclose  to 
oung  the  fact  that  he  was  acting  for  Moore.  But  this 
GW  of  the  case  is  too  narrow  to  justify  the  decision. 
oore  and  Hughes  incited  and  were  partakers  in  the  mis- 
•nduct  of  Warren,  the  trusted  agent  of  Young.  They 
stained  the  contract  by  means  of  this  misconduct  which 
®y  had  suggested  and  aided.  Under  such  circumstances 
©y  cannot  ask  a  court  of  equity  to  exercise  its  discretion- 
y  power  to  enforce  a  contract  so  obtained. 
Kor  do  T  think  that  Young  ought  to  be  compelled  to 
^fend  himself  against  such  a  contract  in  a  court  of  law.  In 
Sard  to  this  aspect  of  the  case,  I  adopt  the  language  of 
i>rd  Justice  James,  in  Panama  S.  F,  T.  Co.  v.  ^ndia  Bubber 
^  Cb.,  L.  R.  {10  Ch.  App.)  515^  6S6.  "  According  to  my 
of  the  law  of  this  court,  I  take  it  to  be  clear  that  any 
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Burrcptitious  dealing  between  one  principal  and  the  o^o 
of  the  other  principal,  is  a  fraud  on  such  other  principii 
cognizable  in  thia  court.  That  I  take  to  be  a  clear  propow- 
tion,  aud  I  take  it,  according  to  my  view,  to  be  eqaally  uleir 
that  the  defrauded  principal,  if  he  comes  in  time,  ia  entitled 
at  his  option  to  have  the  contract  rescinded." 

The  decrees  appealed  from  should,  therefore,  both  he 
reversed,  the  bill  for  specific  performance  should  be  i'a- 
missed,  with  costs,  and,  upon  the  cross-bill  of  Williiiii 
Young,  there  should  he  a  decree  in  his  favor  granting  tbe 
relief  prayed  for  by  that  bill,  with  costs. 

Decrees  unanimously  reversed. 


The  Mayor   and  Aldermen  of  the  City  of  PatebsoIi 
appellants, 

Chakles  O'Neill  and  others,  respondents. 

Although  a  municipal  cbarler  did  not  pxpreesly  declare  ihtlt*^ 
on  lands  within  th«  city  limits  ehoiild  be  pnramount  to  in;  ''" 
thereon,  yet  taxes  aBeessed  subsequently  to  the  making  and  rMH^ 
of  a  mortgage  on  such  lands,  were  held  to  be  a  prior  lien,becauMi»^ 
landa  were,  by  the  charter,  to  be  assensed  at  their  full  and  fairnl"! 
and  mortgages  thereon  were  not  tAxable  in  the  bands  of  reeldnf" 
this  atate;  and  a  mortgagee  or  any  person  interested  mightwd*"* 
such  premises  after  a  tax  sale ;  and  that,  notwithstanding  the  ektl^ 
required  the  tax  sale  purchiiM-r  to  give  notice  to  the  owner,  ttur^ 
purchase,  aud  contained  no  express  direction  as  to  auch  noliM  t^^' 
given  to  the  mortgagee. 

On  appeal  from  a  decree  of  the  chancellor,  reported  m 
O'Neill  V.  Dringer,  4  Steio.  607. 

Mr.  John  W.  Griggs,  for  appellants,  cited : 
Charier  of  Paierson,  P.  L.  1S71  p.  8S6  ^  40 ;  P.  L.  M 
p.  159, 160 ;  Five  County  Act.  P.  L.  1868  p.  865,  II4S  ;  Pa^ 
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V.  Baxter,  S  Gray  186 ;  Morrow  v.  Doks,  1  Stew.  469;  Camp- 
beli  V.  Dewiek,  5  C.  E.  Gr.  186;  Hopper  v.  Malteson,  1  C.  E. 
Or.  S86;  Duncan  v.  Smith,  S  Vr.  S25. 

Mr.  Geo.  S.  Hilton  and  Mr.  J.  D.  BedU,  for  respondentB, 
cited : 

Morrow  v.  Dows,  1  Stew.  450,  464;  Hopper  v.  Mailcaon,  1 
C.  E.  Gr.  383;  Campbell  v.  Dmick,  5  C.  E.  Gr.  186;  'l^m- 
lees  ^.  V.  Trenton,  3  Steic.  667,  675-678;  Thompson  v.  Boyd, 
1  Zab.  58,  65,  64;  Wade  v.  Miller,  3  Vr.  S96,  303;  Harden- 
btrgk  V.  Qniverse,  4  Stew.  600. 

The  opinion  of  the  court  was  delivered  by 

I>ODD,  J. 

The  appellants,  the  mayor  and  aldermen  of  the  city  of 
Paterson,  are  the  dofendante  in  a  suit  to  foreclose  a  mort- 
gage on  premises  in  that  city.  By  the  decree  below,  the 
taxes  assessed  ugaiiiat  the  mortgaged  premises  for  the  years 
1876,  1877  and  1878,  under  the  city  charter,  were  adjudged 
to  be  8ubBei|Ucnt  and  not  paramount  liens  to  the  mortgage, 
which  was  exei-uted  and  recorded  before  the  taxes  were 
"Bseased.  The  conlrovorsy  relates  to  this  part  of  the  decree, 
"id  turns  ui,ioii  the  construction  of  the  charter  passed  in 
^^71  (P.  L.  1871  p.  SOS),  before  the  making  of  the  mort- 
P'ge.  The  question  to  be  decided  is,  whether  the  provi- 
"oiiB  of  this  charter  disclose  a  legislative  intent  to  postpone 
we  Hen  of  the  mortgage  to  the  lien  of  taxes  subsequently 
■sofcSBed.     I  am  of  opinion  that  they  do. 

In  Hopper  v.  Malleson,  1  C.  E.  Gr.  382,  a  special  aet 
•elating  to  the  county  of  Passaic,  under  which  taxes  had 
"***'*  assessed,  was  held  not  to  show  such  intent.  In  that 
*****  no  provision  was  made  enabling  the  mortgagee  to 
'*deein  the  premises  after  sale,  while  such  provision  was 
'"'•de  in  favor  of  the  owner  of  the  fee.  This  difference  was 
P<*int«d  out  by  the  chancellor  as  inconsistent  with  the  ordi- 
^••y  ideas  of  jastice,  if  the  estates  both  of  the  owner  and 
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the  mortgagee  were  to  be  alike  subject  to  the  lien  of  the       . 
tax.     Another  circumstance  pointed  out  in  the  same  case 
by  the  court  as  being  adverse  to  the  existence  of  such  intent, 
was  the  fact  that,  under  the  system  of  taxation  then  existing, 
the  tAX  for  the  whole  value  of  the  land  was  not  assessed  upon 
the  land  as  an  entirety — the  mortgagee  being  assessed  indi- 
vidually for  his  interest  in  the  land  and  the  mortgagor  onlj 
for  the  value  of  the  equit}'  of  redemption.     Notwithstanding 
the  weight  to  which  these  two  considerations  relied  on 
that  case  for  ascertaining  the  intent  are  entitled,  the  qn 
tion  was  still  said  by  the  court  to  be  not  free  from  difficult  3[ 
In  the  present  case,  neither  of  these  considerations  is  foui"^  ^ 
The  city  charter  requires  the  land  to  be  assessed  for  its  fi 
and  fair  value,  and  at  the  same  time  enacts  that  mortga 
on  the  land  shall  not  be  taxed  in  the  hands  of  any  person 
this  state.     From  these  provisions,  exempting  from  asi 
ment  the  estate  of  the  mortgagee,  but  imposing  the  ass 
ment  for  its  full  value  against  the  owner,  and  making  su 
assessment  valid  notwithstanding  any  error  ,or  omission 
naming  the  owner,  together  with  the  further  important  pro- 
vision that  the  mortgagee,  tenant,  or  any  person  having 
legal  or  equitable  interest  in  the  premises  may  redeem  t\^ 
same  when  sold  at  any  time  within  twelve  months  fro 
the  issuing  of  the  certificate  of  sale,  I  cannot  doubt  th 
the  intention  is  evinced  to  make  the  lien  of  the  tax  pa 
mount  to  that  of  the  mortgage.     Unless  this  be  so,  no  goo^ 
or  satisfactory  reason  is  perceived  why  this  provision  o 
behalf  of  the  mortgagee  was  enacted.     If  his  estate  wer^ 
intended  to  be  left  unafiected  by  and  paramount  to  the 
why  should  he  need  to  redeem  ?    Why  redeem  or  buy  bacfc^ 
what  had  not  been  sold  away  ? 

The  case  of  Morrow  v.  Dows^  1  Stew.  469^  was  decided  upoi^ 
statutory  provisions  similar  to  those  in  Hopper  v.  MalUso^v^  ^ 
In  both  cases  the  opportunity  to  redeem  was  given  only  to  th^-^ 
owner,  and  they  are,  therefore,  broadly  distinguishable  fron^^ 
this.  The  main  stress  of  the  argument  against  the  priority  ^ 
of  the  tax  lien  in  the  present  case,  was  put  upon  the  groaned 
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that  while  the  charter  requires  the  purchaser  at  the  tax  sale 
to  give  notice  to  the  owner  within  two  months  after  receiv- 
I  ing  his  certificate  of  sale,  it  does  not,  in  terms,  require  such 

^         notice  to  be  given  to  the  mortgagee.     In  the  charters  of 
I         Elizabeth  and  Trenton,  drawn  under  review  in  this  respect 
I         in  the  cases  of  Campbell  v.  Dewick,  5  C.  E.  Gr.  186,  and 
f         Trustees  ^c.  v.  Trenton,  3  Stew.  667,  notice  to  the  mortgagee 
was  made  necessary  before  his  title  could  be  divested.     But 
such  requirement  is  one  of  legislative  discretion,  and  must 
^^  'ogarded  merely  as  an  additional  protection  for  the  mort- 
gagee.    The  absence  of  an  express  provision  for  notice  does 
^ot  conclusively  manifest  an  intent  that  no  notice  shall  be 
g^ven.     Whether,  under  the  charter  now  in  question,  notice 
t^   the  mortgagee  by  the  holder  of  the  tax  title  would  be 
^^ecessary,  in  order  to  cut  off  the  mortgagee  from  the  right 
to   redeem,  is  a  question   not  raised  in  this  case,  and  no 
^P^nion  respecting  it  is  now  meant  to  be  intimated.     The 
power  of  the  legislature  to  make  the  tax  lien  superior  to 
*nat  of  the  mortgage,  is  not  disputed.     The  onl}^  inquiry  is, 
^^'nether,  in  this  case,  the  power  is  meant  to  be  exercised. 
A  he    view  derived  from  the  features  of  the  charter  above 
^^ferred  to,  accords  with  the  further  enactments  by  which 
^^'^tificates  of  sale,  when  delivered  by  the  receiver  of  taxes, 
^*^o    executes  them,  are   required  to  be  recorded  in  the 
.  ^ol<9  of  his  office,  and  the  records  kept  open  for  public 
*^^pection.     It  is  the  duty  of  the  receiver  to  make  searches 
^<i  give  copies  of  certificates  when  required  by  any  person 
<^oneemed. 

^Jie  view  thus  taken  is  promotive  of  the  public  welfare 
^^c^lved  in  the  collection  of  taxes,  while  the  opposite  con- 
^'^ction  would  be  seriously  detrimental. 
^te  decree  in  this  behalf  should  be  reversed. 

Decree  unanimously  reversed. 
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Georgb  S.  Johnson  and  wife,  appellants, 

V. 

Israel  Poulson  and  wife,  respondents. 

A  testator,  by  the  third  item  in  his  will,  gave  legacies  to  his  thrM 
daughters,  and  then  gave  to  his  two  sons  ^'all  the  rest  and  residue  of 
my  property,  including  the  farm  on  which  I  now  live,    «    ♦    *   gab* 
ject,  nevertheless,  to  certain  payments  to  be  made  by  them,  herein* 
after  mentioned,'^  and  then  gave  an  annuity  and  another  legacy.— 
Heldj  that  the  daughters*  legacies  are  not  chargeable  on  the  residue, 
because  (1)  by  the  second  item,  the  testator  gave  to  his  wife  the  use  of 
80  much  of  his  homestead  and  farm  as  she  desired,  together  with  .bu 
Bons,  thereby  excluding  the  idea  that  he  contemplated  a  possible  b^X^ 
of  such  farm  in  order  to  satisfy  these  legacies.     (2)  That  expressly 
charging  the  farm  with  certain  payments  thereinafter  specified,  excludes 
those  preceding,     (3)  That  the  proofs  do  not  establish  satisfactorily 
the  insufficiency  of  the  personal  estate  to  discharge  the  legaci^^ 
(4)  That  the  words  ^Mncluding  the  farm  Ac,"  although  incorporate^ 
with  the  gift  of  the  residue,  constitute  a  specific  devise,  additional   ^ 
the  residue,  and  hence  exonerated. 


On  appeal  from  a  decree  of  the  chancellor,  reported 

Poulson  V.  Johnson^  i?  Stew.  S^9. 

Mr.  John  T.  Bird,  and  Mr,  George  Sargeant  of  Philadelphi 
for  appellants. 

The  bill  in  this  case  charges  that  the  three  legaci( 
bequeathed  by  William  Johnson,  in  the  third,  fourth  an^ 
fifth  items  of  his  will,  in  trust  for  his  three  daughters,  ar*-^ 
charged  upon  his  farm,  devised  in  the  sixth  item  of  his  wil  ^ 
to  his  sons  George  and  Gardner  (who  were  appointe£^ 
executors  and  trustees  under  said  will),  and  the  bill,  in^ 
effect,  prays  that  the  said  George  and  Gardner  may  b^ 
decreed  to  pay  said  legacies  out  of  the  proceeds  of  saic^ 
farm,  so  far  as  there  are  not  suliicient  personal  assets. 

I.  Testator,  at  the  time  of  making  his  will,  had  personal^ 
estate  not  otherwise  disposed  of,  sufficient  to  pay  the  thre^ 
legacies  to  his  daughters. 
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II.  The  intention  of  the  testator,  from  reading  his  whole 

will,  is  very  clear.     He  gave  his  furniture  and  household 

I        effects  to  his  wife,  with  certain  rights  in  his  farm  for  life ; 

i       f 2,000  to  each  of  his  three  daughters,  which  exhausted  liis 

fi       money  securities  and  other  personal  property  not  specially 

bequeathed.      Any  residue  of  personal  property,  together 

with  his  farm,  farming  implements  &c.,  he  gave  to  his  sons 

George  and  Gardner,  sn]>ject  only  to  the  payment  of  $3,500 

to  his  other  son  Elias,  and  the  annuity  of  $180  to  his  wife. 

This  was  a  reasonable  and  very  fair  distribution  of  his  estate. 

HI.  The  testator  chargo<l  upon  the  farm  certain  enumer- 
ated legacies.  Not  including  the  daughters'  legacies  among 
those  specially  enumerated,  is  a  strong  implication  that  he 
did  not  intend  to  charge  the  farm  with  their  payment.  The 
clause  making  the  farm  expressly  liable  for  certain  pay- 
ments, by  implication,  exempts  it  from  payments  not  named. 
^^^pressio  unius  est  excUisio  alterius.  And  the  court  will  not 
i^^pose  burdens  by  mere  construction  beyond  what  the 
testator  has  himself  created  by  express  words  or  plain 
5  na  plication. 

Tlie  real  estate  is  not  charged  with  the  payment  of  lega- 

^^^s,  unless  the  testator  expressly  declares  such  to  be  his 

^'^^^tition,  or  unless  such  intention  can  be  inferred  from  the 

i<4nguage  of  the  will,  or  from  the  disposition  the  testator 

^^  ^k^es  of  his  property.     Sinis  v.  S'uns^  2  Slock.  161,  Willianison 

^-  -     Van  Winkle  v.  Van  Houten,  2  Gr.  Ch.  172 ;   Paxson  v. 

,  Id.  SW  ;  Bey  v.  Beifs  Admr,  ^  Id.  137  ;  Leigh  v.  Sciv- 

'^9  1  McCarU  12 j^,  ;  Cor  wine  v.  Corwine's  Ex'rSy  8  C.  E.  Gr. 

9  Id.  579 ;  Liipton  v.  Lupton,  2  Johns.  Ch.  614;  Rojrer 

^'^    -Cej.  670  {American  note) ;  Kidney  v.   Conesniaker,  1  Ves. 

436  {Sumner's  Am.  note) ;  Bevan  v.  Cooper,  72  N.  Y.  317. 

^    -Tv .  The  will  gives  George  and  Gardner  the  farm,  "  sub- 

J^ct,  nevertheless,  to  certain  payments  to  be  made  by  them, 

^"■einafter  mentioned."    The  use  of  the  word  hereinafter  is 

"^taniount  to  a  declaration  that  the  farm  should  not  be 

*S^ct  to  the  payments  thereinbefore   mentioned.      The 
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legacies  in  question  were  mentioned  in  items  preceding  the 
item  quoted. 

V.  The  view  that  the  farm  is  liable  for  payment  of  the 
daughter's  legacies,  is  based  upon  the  assumption  that  tlie 
farm  is  part  of  the  residue.     But  the  farm  is  not  pari  of  tl<t 
residue.     Specially  naming  it  in  the  residuary  clause  cou\*^- 
liave  had  no  possible  purpose  but  to  take  it  out  of  the  r©*' 
idue.     If  it  was  to  be  part  of  the  residue,  it  would  not  h3^^ 
been  named.     Shreve  v.  Shreve,  2  Stock.  390. 

VI.  Even  particular  articles  or  kinds  of  personal  propel"^ ^ 
specially  named  in  a  residuary  clause,  are  not  part  of  ^'*'^  * 


iV- 


residue,  as  "All  my  plate,  linen,  china,  pictures,  live  a'^ 
dead  stock,  and  all  the  residue  of  my  goods,  chattels  a.*^ 
personal  estate  &c.,  I  give  and  bequeath  the  same  toA-  — 
Held,  the  articles  named   were   not  part  of  the   resiA"*^^* 
{Clark  V.  Butler,  1  Mer.  30^;  2  Williams  on  Ex'rs,  1066  not^ 
and  not  liable  for  pecuniary  legacies  charged  on  the  resid  a:*^ 
{Bethune  v.  Kennedy,  1  Myl.  ^  Or.  ll^ ;  2  Williams  an  H^f  ^^^^ 
1066).    A  fortiori,  the  same  principle  obtains  as  to  real  esta.'C 


VIL  That  the  testator  intended  his  farm  to  be  a  speci  ^* 
devise  to  his  two  sons,  is  further  shown  by  the  second  it 
of  his  will,  which  plainly  contemplates  the  continued  own 
ship  and  occupancy  of  the  farm  by  these  sons  with  th 
mother. 


5r 


n 

-V. 


Mr.  J.  Wihon,  for  respondents. 

It  is  a  rule  of  construction  that  if  legacies  are  given 
erally,  and  the  residue  of  the  real  and  personal  estate 
afterwards  given  in  one  mass,  the  legacies  are  a  charge 
the  residuary  real  as  well  as  the  personal  estate.     Corwine  '! 

Corwine,  9  C.  E.  Gr.  579^83;  Hawkins  on  Wills  294;  Ben       "*^ 
V.  BiUs,  4  Madd.  187 ;  GreviUe  v.  Greville,  H.  L.  Cos.  689^ 

This  rule  applies  to  the  will  in  question  in  this  case, 
makes  the  legacies  of  |2,000,  given  in  trust  for  each  of 
testator's  three  daughters,  for  life,  and  then  over  to 
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children,  a  charge  upon  the  real  estate  devised  to  his  sons 
George  and  Gardner. 

The  opinion  of  the  court  was  delivered  by 

DoDD,  J. 

The  question  in  this  case  is,  whether  three  legacies  of 
92,000  each,  given  by  the  testator  to  his  daughters,  are 
chargeable  on  his  farm.  The  argument  that  they  are,  was 
dra-^wn  not  from  any  express  words  in  the  will,  but  exclu- 
Bivoly  from  what  was  claimed  to  be  the  legal  effect  of  the 
residuary  clause.  It  was  contended  that  the  legacies  are 
payable  out  of  the  land,  by  virtue  of  the  rule  of  construction 
adopted  by  this  court  in  Corwine  v.  Chrwine^  9  C.  E,  Gr.  679, 
**aniely,  that  where  legacies  are  given  generally  and  the 
^eaidue  of  the  real  and  personal  estate  is  afterwards  given 
m  one  mass,  the  legacies  are  a  charge  on  the  residuary  real 
^^  "Well  as  personal  estate. 

In  Gorwine  v.  Corwme^  the  will,  after  certain  pecuniary 

l^^acies  and  specific  bequests,  gave  to  the  testator's  son  the 

^ntire  residue  of  the  estate,  both  personal  and  real.     The 

^*^  Mention  of  the  testator  to  charge  the  legacies  on  his  land 

"^as  deduced  in  that  case  solely  from  the  words,  "  residue  of 

^"^^"l  and  personal  estate."     There  was  nothing  else  in  the 

^'^ll  to  indicate,  expressly  or  by  implication,  an  intention 

^^t:Vier  in  favor  of  or  against  such  a  charge.     The  long-estab- 

liBhed  rule,  repeatedly  declared  by  the  courts  of  this  state, 

^^kes  personal  estate  the  primary  fund  out  of  which  leg- 

*<^ie8  are  payable.     The  real  estate  is  not  charged  with  the 

P^ynient  of  legacies  unless  the  testator  intended  it  should 

^»  and  that  intention  must  be  either  expressly  declared  or 

^^''^y  and  satisiactorily  inferred  from  the  language  and  dis- 

'^^itious  of  the  will.     This  rule  was  held,  in  Conoine  v.  Cor- 

^''^^  to  be  met  and  its  requirements  satisfied,  by  giving  to 

.  ^  '^ord  "  residue  "  its  natural  and  proper  force  and  ettect.  It 

^t^ifieg  what  is  left  of  a  number  or  a  quantity  after  some- 

'^S  ^^  been  abstracted.     The  residue  of  a  farm  is  what 


394        COURT  OF  ERRORS  AND  APPEALS.     [32  U 


Johnson  v.  Poulson. 


remains  of  it  after  something  has  been  taken  away.  The 
residue  of  a  blended  mass  of  real  and  personal  estate  is 
what  remains  after  the  mass  has  been  diminished  by  Bome- 
thing  subtracted.  Hence,  when  pecuniary  legacies  are  fint 
given,  and,  afterwards,  the  residue  of  the  testator's  estite, 
real  as  well  as  personal,  his  intention  to  have  the  legacies 
payable  out  of  the  real,  if  the  personal  estate  be  iusufficieot, 
appears,  in  the  absence  of  any  inconsistent  words  or  prori- 
sions  in  the  will,  by  necessary  implication,  from  the  words 
"  residue  "  or  "  remainder,"  when  applied  to  the  two  kinds 
of  property  combined.  It  is  to  be  observed,  from  the  nature 
and  grounds  of  this  rule  of  construction,  that  it  cannot  pre- 
vail except  where  the  inference  arising  from  the  words 
above  used,  taken  in  their  natural  and  reasonable  sense,  is 
not  restrained  or  avoided  by  other  words  or  provisioiiB  in 
the  will,  to  which  due  cft'cct  must  be  given  in  collecting  the 
intent  from  the  instrument  as  a  whole. 

The  comi>lainants  in  the  present  case  rely  upon  the  lan- 
guage of  the  residuary  clause  as  being  in  substance  and 
effect  identical  with  that  in  Concine  v.  Chrwinej  but  while 
there  is  a  similarity  between  some  of  their  important 
phrases,  the  residuary  clause  in  this  case,  and  that  part  of 
the  will  which  precedes  the  residuary  clause,  do  not,  as  i^ 
Corwine  v.  Coi'wine^  show  the  same  absence  of  words  and 
provisions  bearing  against  the  implication  or  inference  on 
which  the  rule  adopted  in  that  case  was  founded.  The  rnlc 
itself  being  a  judicial  interpretation  of  words  used  with  ret 
erence  to  the  other  conditions  of  the  will,  is  subservient,  as 
rules  of  construction  in  all  cases  are,  to  the  cardinal  and 
predominant  one  which  seeks  the  purpose  of  the  testator 
from  all  parts  and  provisions  of  the  instrument  considered 
together. 

The  testator,  William  Johnson,  in  the  second  item  of  hw 
will,  and  before  giving  the  legacies  in  question,  makes  pr<>* 
vision  for  the  use  by  his  widow  of  his  residence  and  ftrtn» 
apparently  contemplating  her  continued  residence  and  own- 
ership there,  in  connection  with  his  sons,  to  whom  the  ftf^ 
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subsequently  devised.     There  is  an  indication  in  the 
Dgenient  thus  primarily  made^  not  favorable  to  the  view 
the  farm  was  liable  to  be  sold  for  the  legacies  after- 
Is  given. 

ollowing  the  bequests  of  the  three  legacies  now  sought 
e  enforced,  are  the  words  of  the  residuary  clause : 

also  give,  devise  and  bequeath  to  my  sons  George  and  Gardner, 
le  rest  and  residue  of  my  property,  including  the  farm  on  which 
^  live,  and  all  the  farming  implements,  machinery,  hay,  grass, 
I  Ac,  cut  or  to  be  cut,  that  shall  be  on  my  said  farm  at  the  time 
y  death ;  subject,  nevertheless,  to  certain  payments  to  be  made 
lem  hereinafter  mentioned." 

18  observable  that  the  farm  which  is  therein  devised, 
the  same  now  sought  to  be  charged,  is  expressly  8ub- 
ed  to  the  payment  of  certain  legacies  thereinafter 
Jeathed.  This  circumstance,  also,  is  unfavorable  to  the 
'  that  it  was  meant  to  be  subject  to  the  legacies  pre- 
ttg.  The  presumption  is,  that  having  expressed  the  intent 
ie  one  case  and  not  in  the  other,  the  intent  in  the  other 
not  entertained.  Expressio  unius  est  exdusio  altmus. 
he  situation  of  the  testator's  property  at  the  making  of 
s^ill,  and  the  relative  amounts  of  his  real  and  personal 
e,  do  not  favor  the  opinion  that  he  meant  to  charge  both 
68  of  bequests  on  the  farm.  It  is  established  in  this 
that  parol  evidence  is  admissible  to  show  the  nature, 
tion  and  amount  of  the  testator's  property,  in  order  to 
e  at  his  intention  to  charge  legacies  on  the  realty. 
i  V.  Savidge,  1  McCart  12J^.  Such,  however,  is  tlie  pre- 
►tion  against  a  charge,  unless  distinctly  imposed,  that 
5h  the  insufficiency  of  the  personal  estate  to  pay  loga- 
Krhen  so  made  to  appear,  creates  a  strong  impression  in 
of  an  intention  to  charge  them,  yet,  standing  alone,  it 
t  enough  as  against  heirs  to  effect  such  a  charge, 
b  were  taken  in  this  case.  It  is  unnecessary  to  advert 
BID  farther  than  to  say,  that  they  do  not  establish  sat- 
ierily  the  insufficiency  of  the  personal  estate.  The 
le  of  the  £Etnu  free  from  the  legacies  in  dispute,  does 
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not  seem  to  have  been  unsuited  to  the  distribation  of  1 
property,  as  directed  in  his  will,  among  his  daaghten  ii 
sons. 

Another  reason  relied  on  by  the  appellants  against  d 
lien  of  the  legacies  on  the  farm  was,  that  by  the  residsir 
clause  it  is  specifically  devised.  The  testator's  langai^i 
*'  I  devise  and  bequeath  to  my  sons  all  the  rest  and  reridw 
of  my  property,  including  the  farm,  &c."  It  was  contciidei 
that,  being  specially  named,  the  farm  was  separated  from  A 
residue,  distinct  from  and  no  part  of  it.  The  doctrine  tta 
lands  and  particular  articles  or  kinds  of  personal  propertj 
specially  named  in  a  residuary  clause  are  not  part  of  tb 
residue,  is  supported  by  the  authorities  cited :  Skmt  i 
Shrcve,  2  ^tock.  390;  Clark  v.  Butler,  1  Mer,  304  ;  BeAm^ 
Kennedy,  1  MyL  ^  Or.  IH. 

In  Conron  v.  Conron,  7  H.  L.  Cos.  168,  the  effect  of  ftsp 
cific  devise  in  exempting  the  devised  land  from  the  pa; 
nicnt  of  legacies,  was  elaborately  discussed,  and  the  princip 
strongly  affirmed  by  the  court,  that  where  a  specific  devi 
is  once  given  in  the  will,  the  presumption  is  that  the  inte 
tion  of  the  testator  was  to  give  it  in  its  integrity  .and  witbo 
derogation.  It  was  laid  down  as  a  rule  of  construction  tb 
the  pecuniary  legatee  cannot  resort  to  the  property  specifi 
ally  disposed  of  unless  expressly  directed  in  the  will.  Tl 
force  of  the  rule  applied  in  that  case  was  such  that,  thoo{ 
the  testator  had  said,  in  the  body  of  the  will,  "I  charge  ai 
encumber  all  my  real  and  chattel  estates,"  and  in  a  coc 
cil,  "I  charge  and  encumber  all  my  estates  of  every  descri 
tion,'*  yet  these  words  of  general  charge  were  read  by  tl 
court,  in  construing  the  will,  as  a  charge  only  on  what  he  hi 
not  otherwise  dit>po8ed  of. 

It  seems  clear  that  this  principle  would,  of  itself,  s^ 
without  the  aid  of  the  circumstances  heretofore  mentaone 
exonerate  the  farm,  if  the  words  used  by  the  testator  con 
be  interpreted  as  clearl}*  constituting  a  specific  devise, 
he  had  said  ^'all  the  rest  and  residue  of  my  property, « 
also  my  farm,"  or,  ^'  together  with  my  fiArxDi"  the  apeci 
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iBe  would  have  been  uuequivocal  and  complete.  This 
80  ruled  in  Bethune  v.  Kennedy^  1  Myl,  ^  Or,  II4. 
the  present  case  the  words  are,  "including  the  farm 
*  These  words  do  not  exclude  with  precision  and  cer- 
ty  the  idea  that  the  rest  and  residue  given  by  this  clause 
ht  include  the  residue  of  the  farm,  and  not  the  whole 
Q  without  derogation.  The  verbal  construction  may  be 
D  to  doubt,  but,  looking  at  the  specific  enumeration  made 
he  clause,  afid  seeing  that  it  could  possess  no  significance, 
mast  be  treated  as  useless,  if  not  taken  as  additional  to 
residue,  I  think  the  latter  interpretation  should  be 
pled.  For  these  reasons  I  am  constrained  to  dissent 
m  the  opinion  below,  and  think  that  the  decree,  so  far 
this  point  is  adjudged,  should  be  reversed. 

Decree  unanimously  reversed. 


u  Cairo  and  Fulton  Railroad  Company,  appellants, 

V. 

Benjamin  W.  Titus  and  others,  respondents. 

vidence  newly  discovered,  relevant  and  material,  which  appears 
to  have  been  undiscovered  through  the  appellants'  laches  or  negli- 
ot,  ooDsisting  of  a  letter  and  also  a  written  agreement  in  respond- 
^'  possession  during  the  trial  at  law,  constitutes  ground  sufficient 
itaying  proceedings  on  the  judgment  obtained  at  law,  and  for 
Bring  a  retrial. 

hi  appeal  from  a  decree  of  the  chancellor*,  reported  in 
ro  f  FuUm  R.  R.  Co.  v.  Titus,  S  Stew.  60^. 

iessrs,  Mc Carter  ^  Keen,  for  appellants,  cited: 

Hua  J^  Scudder  v.  Cairo  ^  Fulton  R.  R.  Co.\  8  Vr.  98; 
Uy  Oft  Contracts  624,;  Sedgwick  on  Meas.  of  Dam.  41^, 

n^— Vo  brief  on  the  part  of  respondents  ill  this  case  was  far- 
Mi  to  tlie  leporter. — Bbp. 
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last  ed.  P'o  ;  Pearson  v.  WUliams^  24  Wend.  ^44 ;  S.  Cik 
error,  26  Wetid.  630;  Smith  v.  Sanborn,  11  Johns.  69;  McM 
V.  Clark,  7  Id.  465;  Walton  v.  CouUm,  1  McLean  1S6;  Oitt- 
cart  V.  Robinson,  6  Pet.  277 ;  Fauoick  v.  Brinkwith,  SF.fF. 
86;  Atwood  v.  Small,  6  CI.  ^  Fin.  412. 

Mr.  Joseph  C.  Potts  and  Mr.  C.  Parker,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Green,  J. 

This  is  an  application   to  a  court  of  equity  for  relief 
against  a  judgment  at  law,  upon  the  ground  of  newly-<iw- 
covered  evidence  consisting  of  a  written  agreement  and  i 
letter,  the  former  of  which,  it  is  admitted,  was  in  the  cufr 
tody  of  the  respondents  at  the  time  of  the  trial.     The  fiwte 
of  the  case  are  fully  stated  and  considered  in  the  eeveral 
opinions  heretofore  delivered  in  the  court  of  chancery  and 
in  this  court,  and  it  is  unnecessary  to  repeat  or  discasa 
them. 

Upon  a  careful  examination  of  the  whole  case  as  no"^ 
before  the  court,  it  appears  that  the  new  testimony,  whi(?^ 
on  the  former  hearing  in  this  court,  was  declared  to  t>' 
relevant  and  material,  was  not  at  the  time  of  the  trial  ^ 
law  within  the  knowledge  or  power  of  the  complainant^ 
that  it  was  within  the  knowledge  of  the  respondents;  tb^ 
the  most  important  paper  was  then,  and  always  had  bee  ^ 
in  their  custody,  and  that  the  existence  of  this  testimo*:*. 
was  not,  eithtr  before  or  at  the  trial,  made  known  by  tVi 
plaintiffs  to  the  defendants  in  the  suit  at  law. 

The  existence  of  this  evidence  was  discovered  by  til^ 
appellants  after  the  trial,  and  it  does  not  in  any  way  app^^* 
that,  by  the  exen'ise  of  any  diligence  on  their  part,  it  cool^ 
have  been  obtained  in  time  to  have  been  available  at  1^^^ 
or  that  they  have  been  guilty  of  laches  or  negligence  in  o^ 
before  availing  themselves  of  it.  The  case  is  very  sinii** 
in  many  aspects  to  that  of  Winthrop  v.  Lane^  S  Desau^>SJ^ 
o'^l,  and  is  within  the  ruling  in  that  c^ase. 
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pellants  are  entitled  to  the  benefit  of  the  newly- 
1  evidence.  The  decree  dismissing  the  complainants' 
I,  therefore,  be  reversed,  the  injunction  heretofore 
e  made  perpetual,  and  the  cause  be  remitted  to 
of  chancery  for  a  retrial  on  the  merits  of  the  case, 
ed  issue  or  otherwise,  according  to  the  rules  and 
f  that  court. 

ersal — Depub,  Scuddbr,  Van  Syckbl,  Clement, 
kTHROP,  Wales — 7. 

rmance — ^Beaslet,  C.  J.,  Dixon,  Beed,  Dodi>— 4. 


Charles  F.  Partridge,  appellant, 

V. 

L.  Murray  Perkins,  respondent. 

eal  from  a  decree  of  the  chancellor,  reported  in 
Partridge,  3  Stew.  659. 

Howell  Jones,  for  appellant. 

ppeal  will  lie  from  an  order  refusing  leave  to  file 
lew  ou  the  ground  of  newly-discovered  evidence. 
?alt(m  Bank,  2  Wend.  225. 

respectfully  submitted  that  the  newly-discovered 
ary  evidence,  although  partly  cumulative,  is  of  the 
iracter  on  which  to  base  this  application.  Cumu- 
tten  evidence  has  been  considered  sufficient  in 
'\mii,  1  Bev.  ^  Bat.  Eq.  108, 110  ;  Bead  v.  Head, 
farah.  121 ;  Mulock  v.  Mvlock,  1  Stew.  16 ;  Quick  v. 
r.  Ch.  267. 

B  receipts  and  other  newly-discovered  written  evi- 
o  the  payment  of  the  interest  on  the  mortgage  in 
by  Bouton  and  Phillipps,  are  also  very  important. 
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proving  that  the  alleged  fiilae  statements  in  that  regard  vsn 
substantially  true. 

IV.  All  the  representations  made  by  the  defendants  aa  to 
material  facts  (outside  of  mere  bargain  talk  as  to  estiniftri 
value),  are  substantially  true.  To  establish,  however,  hii 
case,  the  complainant  must  show  that  not  only  are  the  etite' 
ments  false,  but  that  they  are  false  in  a  material  particolir» 
Story's  Eq.  Jur.  {ed.  1877)  §  191. 

The  statement  that  the  Herkimer  property  had  been  nU 
for  a  certain  amount,  was  the  substantial  part  of  the  lepn* 
sentation  regarding  its  sale.  Whether  it  had  been  sold  If 
Partridge,  or  by  Thomas  H.  Phillipps,  was  of  no  importMW 
in  influencing  the  mind  of  the  complainant.  The  newlj' 
discovered  parol  evidence  which  petitioner  has  found,  ehooU 
be  allowed  to  explain  the  newly-discovered  docomeottfj 
evidence.     Quick  v.  Lillys  ^  Gr.  Oh.  ^67. 


Mr.  B.  A.  Vaily  for  respondent. 

The  appellant  asks  leave  to  file  a  bill  of  review,  not 
the  ground  of  error^  but  upon  the  ground  of  newly-discottd 
matter.  Matter  must  not  only  be  new  but  material  {Qukk^' 
Lilly,  ^  Gr.  Ch.  ^67);  and  must  be  such  as  the  party  couM' 
not  have  discovered,  with  reasonable  diligence.  SionfsSt 
PI.  §  414  ;  Livingston  v.  Hobbs,  S  Johns.  Ch.  1^4^ 

I.  The  evidence  which  the  appellant  offers  would  Dflt 
establish  any  neiv  matter.  There  was  testimony  upon  il[ 
the  points  contained  in  the  petition,  in  the  case  beforethij 
chancellor.  The  evidence  would  be  merely  cumalsti^H 
and  could  all  have  been  obtained  by  the  appellant  wiw 
proper  diligence.  A  bill  of  review,  therefore,  should 
be  allowed.  Livingston  v.  Hobbs,  3  Johns.  Ch.  197 ;  i 
31 ;  Pendleton  v.  Fay,  3  Paige  20^. 

n.  But  the  matter  must  not  only  be  new^  hxxtmakriBL 
the  evidence  now  offered  had  all  been  taken  in  the  orilii 
cause,  the  appellant's  case  would  not  have  been  sti 
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W«fd  *.  FntL 


titerefore,  immaterial.     Young  ▼.  Ktigfdy,  J6 
ser  V.  BlaeUy,  S  Johns.  Ch.  483. 
;nce  had  been  admitted,  the  appellant  would 
>wed  to  contradict  his  o^n  witaew. 
gain,  a  party  will  not  be  allowed  to  file  a 
antil  he  has  performed  the  decree.     Wiser  t. 
na.  Ch.  488;  Story's  Eq.  PL  §  4O6. 
I  the  appellant  was  not  only  decreed  to  recon- 
rty,  but  pay  costs.    He  has  fiot  offered  to  pay 
WD  his  inability  to  do  so.    Upoo  this  gronnd 
itioD  should  be  dismissed. 


I  noaniinously  affirmed,  for  the  reasons  giren 
llor  in  the  case  below. 


ms  L.  Ward  and  others,  appellants, 

V. 

s  H.  Pratt  and  others,  respondents. 
Tom  the  following  decree  advised  by 

^ANCBLLOR. 

coming  on  to  be  heard  before  the  court,  in 
ohn  Liun,  of  counsel  with  the  complainants, 
ndt  &  B.  Wayne  Parker,  of  counsel  with  the 
larcuB  L.  Ward  and  Abram  S.  Hewitt,  the 

bill  having  been  heretofore  taken  as  con- 
t  the  other  defendant,  and  the  pleadings  and 
:  be«n  read  and  heard,  and  the  arguments  of 
I  OODDSel  having  been  heard  and  considered, 
b  faaviog  duly  considered  the  sud  pleadings, 
igoments,  and  it  appearing  to  the  court  that 
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the  complainants  are  entitled  to  the  relief  sought  and  prajed 
for  by  them  in  their  bill  of  complaint : 

Decreb. 

It  is,  on  this  23d  day  of  June,  1879,  by  Theodore  Runyoo, 
chancellor  of  the  state  of  New  Jersey,  ordered,  adjudged 
and  decreed,  and  the  said  chancellor  doth,  by  virtue  of  th« 
power  and  authority  of  this  court,  order,  adjudge  and  decree 
that  the  said  defendants,  Marcus  L.  Ward  and  Abram  8. 
Hewutt,  pay  to  said  complainants,  within  thirty  days  after 
tlie  service  of  a  copy  of  this  decree,  the  sum  of  $8,320.64 
with  interest  thereon,  from  the  15th  day  of  December,  187J, 
to  July  the  4th,  1878,  at  seven  per  cent,  per  annum,  and 
interest  from  July  4th,  1878,  until  paid,  at  six  per  cent  per 
annum,  with  the  complainants'  costs  of  this  suit  to  be  taxed, 
or,  in  default  thereof,  that  tlie  lands  and  premises  described 
in  said  bill  of  complaint  be  sold  to  raise  and  satisfy  said 
sums  of  money,  with  interest  as  aforesaid;  and  that,  for  that 
purpose,  if  it  become  necessary  so  to  do,  a  writ  of^^ 
facias  do  issue  out  of  this  court,  to  be  directed  to  the  sheriff 
of  the  county  of  Essex,  directing  him  to  make  sale  accord- 
ing to  law  of  said  lands  and  premises,  to  raise  and  satis^ 
said  several  sums  of  money,  interest  and  costs  as  aforesaid, 
and  that  he  pay  the  same  to  said  complainants  or  their 
solicitors ;  and  that,  in  case  more  money  should  be  raised 
by  the  sale  than  shall  be  sufficient  to  answer  such  payment, 
such  surplus  money  be  brought  into  this  court  and  deposited 
with  the  clerk,  to  abide  the  further  order  of  this  court, 
unless  otherwise  previously  disposed  of  by  order  of  the 
court,  and  the  said  sheriff  is  to  make  return  to  this  court  of 
his  proceedings  by  virtue  of  the  said  writ. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
defendants,  and  all  persons  claiming  by,  from,  through  or 
under  them,  stand  absolutely^  debarred  and  foreclosed  rf 
and  from  all  right,  title  and  claim  to  said  premiaes,  when 
sold  as  aforesaid,  by  virtue  of  this  decree. 
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^r.  JR.  Wayne  Parker^  for  appellant,  cited : 

Mec'rs  Midland  v.  Wortendyke,  12  C.  E.  Gr.  658 ;  Bigdow 
m,  Estoppel  (ed.  1872)  474,,  477 ;  WincheU  v.  Edwards,  12  Law 
Reg.  {N.  S.)  255,  57  111.  4I ;  CorkUll  v.  Sanders,  44  Barb. 
il8;  Sieiaarfs  Digest/ Estoppel  §§  58, 67,  75,  76, 87, 131, 133 y 
166, 167, 173,  Corporations  §  110. 

Mr.  John  Linn,  for  respondents,  cited : 
,  SewUfs  Case,  10  C.  E.  Gr.  211. 

Pbr  Curiam. 

The  decree  in  this  case  unanimoasly  affirmed. 


William  E.  Jacobsen  and  wife,  appellants, 

V. 

George  F.  Dodd,  respondent. 

That  a  mortgage  was  given  for  the  temporary  accommodation  of  the 
xnortgagee ;  that  he  intended  to  use  it  only  as  collateral  security,  and 
^^he  falsely  represented  himself  then  to  be  solvent,  are  no  defence 
tonch  mortgage  in  the  hands  of  a  bona  fide  assignee,  for  value,  with- 
^t  notice,  who  holds  it  under  an  absolute  assignment. 


On  appeal  from  the  following  decree,  advised  by  Amzi 
3)odd,  esq.,  a  special  master  : 

The  Master: 

This  cause  coming  on  to  be  heard  in  the  presence  of  Geo. 
^.  Tuttle,  of  counsel  with  the  complainant,  and  Abram  M. 
Jflfisell,  of  counsel  with  the  defendants,  it  was  ordered  by 
the  chancellor,  by  and  with  the  consent  of  said  counsel  of 
ftijd  complainant  and  said  defendants,  that  it  be  referred  to 
Imzi  Dodd,  esquire,  one  of  the  advisory  masters  of  this 
ourt,  to  hear  the  proofs  and  allegations  of  said  parties 
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respectivoly,  and  the  said  counsel  having  appeared  before 
the  said  advisory  master,  and  the  said  master  having  beard 
and  duly  considered  the  pleadings,  proofs  and  arguments 
of  the  respective  parties,  and  advised  his  honor,  the  chan- 
cellor, that  the  complainant  is  entitled  to  the  relief  sought 
and  prayed  by  him  in  his  bill  of  complaint  filed  iu  this 
cause,  and  that  there  is  due  to  the  said  complainant,  upou 
liis  bond  and  indenture  of  mortgage  in  his  said  bill  of  com- 
plaint set  forth,  on  this  28th  day  of  October,  in  the  ye*^ 
1879,  the  sum  of  $2,570.36 : 

Decree. 

It  is  on  this  28th  day  of  October,  in  the  year  last  afore- 
said, by  his  honor,  Theodore  Runyon,  chancellor  of  the  st*** 
of  New  Jersey,  ordered,  adjudged  and  decreed,  and  the  6***^ 
chancellor  doth,  by  virtue  of  the  power  and  authority  of  tl>^* 
court,  hereby  order,  adjudge  and  decree  that  the  said  mort- 
gaged premises  he  sold  to  raise  and  satisfy  to  the  said  co*^' 
plainant  the  said  sum  of  $2,570.38,  so  due  to  him  as  af^r*^ 
said,  together  with  lawful  interest  thereon,  to  be  compute 
from  the  date  hereof,  witli  the  complainant's  costs  to    ^^ 
taxed,  and  a  counsel  fee  of  dollars  to  the  said  co^*' 

plainant,  and  that  a  writ  oi  fieri  facias  do  issue  for  that  p**^' 
pose  out  of  this  court,  to  be  directed  to  the  sheriff  of 
county  of  Essex,  conmianding  him  to  make  sale  accord^ 
to  law  of  the  said  mortgaged  premises,  and  that,  out  of 
money  arising  from  such  sale,  he  pay  to  the  complainants 
to  his  solicitor,  his  said  debt,  interest  and  costs,  and  in  c? 
more  money  should  be  raised  by  such  sale  than  shall 
sufficient  to  answer  such  payments,  that  such  surplus      ^ 


brouijht  into  this  court  to  abide  the  further  order  of 
court,  unless  otherwise  previously  disposed  of  by  the  of^^ 
of  this  court,  and  that  the  said  sheriff  make  return  witl»^^ 
delay  of  his  proceedings  by  virtue  of  the  said  writ     An^    \ 
case  the  proceeds  of  said  sale  shall  be  insufficient  to  sat*^  ^ 
and  discharge  the  said  mortgage  debt,  then  it  is  hereby   **^ 
ther  ordered,  adjudged  and  decreed  that  said  defici^?*^^^ 
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ril  be  made  of  the  lands  and  tenements,  goods  and  chat- 
Is  of  the  said  defendant,  William  E.  Jaoobsen,  as  specific- 
Ij  prayed  in  the  bill  of  complaint  filed  in  this  cause,  it 
pearing  to  the  court  that  notice  that  such  relief  was 
ight  by  said  bill  has  been  duly  served  and  given  to  said 
Bndant,  according  to  law  and  the  rules  of  this  court,  and 
t  a  writ  of  Jieri  facias  therefor  do  issue  accordingly  out 
this  court  against  said  defendant  for  that  purpose,  pay- 
^t  of  the  said  deficiency  being  hereby  decreed  to  be 
3e  by  the  defendant,  and  that  the  sheriflF  make  return  to 

court  of  his  proceedings  by  virtue  of  the  said  writ. 
^nd  it  is  further  ordered,  adjudged  and  decreed  that  the 
-ndants  stand  absolutely  debarred  and  foreclosed  of  and 
H   all  equity  of  redemption  of,  in  and  to  the  said  mort- 
od  premises,  when  sold  as  aforesaid  by  virtue  of  this 

tr.  A,  31.  Hasselly  for  appellants. 

he  appellants  insist  that,  at  the  time  when  the  respond- 
purchased  the  bond  and  mortgage  from  Hugh  Holmes, 
'e  was  a  valid  defence  to  the  same,  which  would  have 
icJed  them  in  the  hands  of  said  Hugh  Holmes.  That 
defence,  existing  before  and  at  the  time  of  purchase,  is 
■^  valid,  though  the  instruments  are  in  the  hands  of  a 
t  fde  purchaser  for  value. 

lie  defence  existing  at  the  time  the  instruments  were 
gned  to  the  respondent,  was 
w)  Fraud ;  (2)  Want  of  consideration. 

.  The  fraud  consisted  in  this:  A  deceitful  and  false 
t^csentation  by  Hugh  Holmes  to  the  appellants,  by  which 
nduced  them  to  execute  the  instruments  to  him,  intend- 
and  knowing  they  would  and  did  act  thereon.  The 
e  statements  made  were,  first,  that  he  wanted  the  instru- 
K^ts  to  deposit  with  a  creditor  of  his,  and  that  this  creditor 
•  to  hold  it  for  security  merely^  for  an  antecedent  debt; 
Ondy  the  false  representation  as  to  his  financial  condition. 
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IT.  Tlic  other  defence  is,  tlie  want  of  consideration.    In 
itself  this  is  a  perfect  defence  against  these  instrumente 
under  the  testimony  in  this  case.     I  do  not   pretend  to 
advance  or  advocate  the  doctrine  that  a  man  may  execute  i 
bond  and  mortgage  to  another  with  the  intent  and  purpose 
tliat  tlie  mortgagee  shall  make  such  disposition  of  it  as  he 
chooses,  in  order  to  raise  money  thereon  to  help  himself, 
and  that,  in  such  a  case,  the  want  of  consideration  may  ^>^ 
set  up  as  against  a  bona  Jidc  holder  for  value.     What  I  ^^ 
desire  is,  that  this   court   take   notice   of  the   distinction 
between  sucli  a  state  of  facts  and  the  present  case,  and  tb** 
the  court  will  take  notice  of  the  facts  in  this  case  as  e8t»* 
lishing  the  case  of  a  man  who  has  been  tricked  into   tb 
execution  of  the  instrument  sought  to  be  enforced,  and     "■ 
such  a  case  the  doctrine  of  estoppel  has  never  been  appl*^ 
against  the  grantor. 

The  first  insistmcnt  is,  that  deceit  was  practiced  upon    * 
by  Hugh  Ilolmes  to  obtain  the  bond  and  mortgage,  and 
fraudulent  representation  made  as  to  his  financial  static* 
that  the  respondent  was  not  a  creditor  who  was  pressi^^ 
Hugh  Holmes  for  a  settlement  of  his  claim,  and  was  willi*^ 
to  take  our  mortgage  as  a  collateral  security  to  the  debt, 
was  said  below  that  this  last  representation  could  not 
the  appellants,  because  we  do  not  show  that  Holmes  kf^ 
it  to  he  false  ichen  made;  in  other  words,  it  was  incumb^ 
on  us  to  show  the  scienter.     This  is  true  if  the  case  was  tri 
by  the  rules  of  the  common  law ;  but  it  is  not  true  as  tr*- 
by  the  principles  of  equity.     The  rule  in  equity  is  as 
lows :  Whether  the  party  misrepresenting  a  material 
knew  it  to  be  false  or  made  the  assertion  without  knowi  ^ 
whether  it  were  true  or  false,  is  wholly  immaterial  ( Wright 
Snowey  2  DeG.  cjf-  Sm.  S21)\  for  the  aflirmation  of  what  c^  ^ 
does  not  know  or  believe  to  be  true,  is  equally,  in  mof^= 
and  law,  as  unjustifiable  as  the  affirmation  of  what  is  kno  '^ 
to  be  positively  false.     Anslie  v.  Medlycott^  9  Vea.  21 ;  Ta^  * 
V.  Ashton,  11  M,  ^  W.  4'01 ;  DoggeU  v.  Emmersmj  S  Siory 
C.  733.     And  even  if  the  party  innocently  misrepresent^^' 
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^^terial  fact  by  mistake,  it  is  equally  conclusive,  for  it 
operates  as  a  surprise  and  imposition  upon  the  other  party. 
^  Ston/'s  Eq,  Jur.  {10th  eiL)  §  193^  and  cases  cited. 

^gain,  it  is  said  :     If  a  man,  upon  a  treaty  for  any  con- 

^f^ciy  makes  a  false  representation,  whether  knowingly  or  not 

(Amlie  v.  Medlycott,  9  Vcs.  21;  Graves  v.  Whik,  Freem.  57; 

^oii  V.  Scott,  3  Ves.  4o8,  1  Cox  3Go),  by  means  of  which  he 

P^ta  the  party  bargaining  under  a  mistake  upon  the  terms 

^^     bargain,  it  is  a  fraud  reli^vable .  in  equity.     Neville  v. 

^il/cin3(m,  1  Bro.  C.  C.  5^6  ;  Evans  v.  Bricknell,  6  Ves,  17i  ; 

^^rnrcuglts  V.  Lock,  10  Ves,  ^76;  De  Mannerville  v.  Oronipto}}^ 

^  Vk?^.  ^  J5.  Soo.     See  1  Mculd.  Ch.  {3d  Am.  ed.)  262. 

^^^nce,  the  distinction  between  actual  fraud,  or  that  where 
th^f^  ]g  ^n  intent  shown  (which  is  the  kind  the  common  law 
"^^le  with),  and  constructive  fraud,  a  creature  of  equity, 
^*^icih  includes  all  acts,  omissions  and  concealments  which 
^'^'^'^^Ivc  a  breach  of  legal  or  equitable  duty,  trust  or  confi- 
^^li  c^e  justly  reposed,  and  are  injurious  to  another.  1  Story^s 
-Sny.    Jur.  {10th  ed.)  §  187. 

T  lie  respondent  meets  this  defence  by  alleging  that  the 
<^on  ^ideration  received  by  us  was  two  $1,000  mortgages  and 
^  <l^ed,  and  the  good  will  we  entertained  toward  Holmes. 
-■^  SDswer  to  this  we  say,  that  any  securities  voluntarily 
"a»:^ded  to  us  by  Holmes,  after  the  contract  and  execution 
th^x-eof  by  all  parties  to  it,  could  in  no  way  prejudice  us. 


Tr.  George  F.  TuttU^  for  respondent. 

-*-  The  evidence  shows  that  the  respondent  was  the  bona 

J^^^^  assignee,  for  full  value,  of  the  bond  and  mortgage  in 

'®^^^>  and  without  notice  of  any  fraud  in  the  giving  of  the 

^^gag6>  if  any  there  was ;  his  rights,  therefore,  should  be 

Protected. 

^-I*   The  facts  insisted  on  as  constituting  fraud,  even  if 
^^^^>  are  immaterial,  and  made  no  difterence  to  the  appel- 
*^*^,    Holmes's  failure  left  the  same,  and  only  the  same, 
^oneibility  upon  them  in  either  event. 
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m.  But  the  evidence  shows  that  there  was  no  such  stBte 
of  facts  existing  as  is  claimed  to  constitute  fraud.    The 
appellants   received,  by  assignment,  in  exchange  for  the 
mortgage  in  suit,  two  mortgages  for  $1,000  each,  had  the 
assignment  recorded,  and  afterwards,  with  full  notice  of  t\i« 
respondent's   rights,  deliberately   passed   these   mortgag*^* 
away,  thus  putting  it  out  of  their  power  to  tender  tbew 
back. 

The  mortgage  in  suit  was,  therefore,  not  without 
dideration,  and  the  rights  of  the  respondent,  as  assij 
thereof  in  good  faith  and  for  value,  are  valid.     Cornish' 
Bryan^  2  Slock.  14,6, 

The  opinion  of  the  court  was  delivered  by 

Depue,  J. 

This  bill  was  filed  by  the  respondent  to  foreclose  a 
gage  made  by  the  appellants.  The  mortgage  was  giveim  ^ 
one  Hugh  Holmes  as  mortgagee,  and  is  for  the  sum  ^ 
?2,000.  It  was  executed  on  the  Ist  of  October,  IS^' 
acknowledged  on  the  2d,  and  recorded  on  the  6th  of  0<^^* 
ber.  Holmes  assigned  the  mortgage  and  the  accompany  i  *' 
bond  to  the  respondent,  on  the  2d  of  October,  and  recei^'^ 
for  it  the  full  consideration  of  $2,000. 

The  defences  to  the  foreclosure  suit  are :  First — That  ^' 
mortgage  was  without  consideration.     The  mortgage 
made  and  delivered  to  Holmes  for  the  accommodation 
the  latter,  to  enable  him  to  use  it  for  his  own  purposes, 
had  no  vitality  until  it  was  transferred  by  Holmes,  and 
its  assignment  by  him  to  the  respondent  it  acquired  am 
consideration  for  its  support. 

Second — That  the  mortgage  was  procured  by  fraud, 
means  of  the  false  representations  of  Holmes  as  to  his 
cial  condition.  The  mortgagor,  Jacobsen,  testifies  tk^ 
Holmes,  when  he  solicited  the  mortgage,  represented  tk^ 
he  was  worth  $50,000  after  all  his  debts  were  paid.  HoIdc:^ 
filed  a  petition  in  bankruptcy  on  the  19th  of  Decemb^^ 
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)76,  and  was  subsequently  discharged  as  a  bankrupt ;  but 
ere  is  no  evidence  of  his  financial  condition  at  the  time 
B  mortgage  was  made  or  assigned.  It  is  superfluous  to 
r  that  the  testimony  of  Jacobsen,  that  he  afterwards 
ind  out  that  Holmes's  statements  on  that  subject  were 
3«,  is  not  competent  evidence  of  the  fact, 
rhird — That  the  mortgage  was  made  for  a  specific  pur- 
se, and  was  fraudulently  used  by  Holmes  for  another 
Impose.     The  testimony  of  Jacobsen  is,  that  Holmes  was 

need  of  money  to  meet  the  pressing  claims  of  creditors, 
d  applied  to  him  as  a  friend  for  assistance;  that  Holmes 
i<i  that  "a  party  was  pressing  him  for  some  money;  that 

lie  had  a  friend  who  would  stand  by  him  to  help  him,  or 
sist  him,  or  go  security  for  him,  in  six  months  he  would 
ork  himself  out  all  clear,  or  otherwise  he  would  be  com- 
elled  to  make  forced  sales  of  his  property  and  sacrifice  on 
t.  I  told  him  that,  as  he  had  befriended  me,  I  would 
befriend  him  if  I  could  do  it  without  any  risk  to  myself. 
le  said  a  mortgage  might  help  him.  *  Well,  then,'  said  I, 
Mr.  Holmes,  I'll  lend  you  a  mortgage,  if  you  are  sure  you 
^  return  it  in  six  months,  or  about  that  time,  without 
^tty  injury  to  me.'  He  said  he  could — he  knew  he  could." 
"ne  witness  further  testified  that  the  arrangement  was  that 
^^  niortgage  was  to  be  used  by  Holmes  as  collateral  secu- 
'^y  for  a  debt. 

^f  these  facts  the  respondent  was  entirely  ignorant.  He 
^k  an  assignment  of  the  mortgage  in  good  faith,  and  paid 
^^*nie8  the  full  amount  of  money  mentioned  in  it.  It  is 
^^ifest  that,  under  these  circumstances,  this  defence  is  not 
^intained. 

*^*idependent  of  those  cases  of  implied  or  constructive 
^'^d  which  arise  out  of  a  breach  of  duty,  trust  or  confi- 
**^  presumed  from  the  fiduciary  relations  subsisting 
^^een  the  parties,  fraud,  as  a  ground  of  relief,  whether 
"*  tsaose  of  action  or  a  defence,  consists  in  the  conjunction 

^roDg  and  injury.  Fraud  without  damage,  or  damage 
^hiimt  fraud,  gives  no  cause  of  action ;  but  where  the  two 
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concur,  an  action  lies.     Balh/  v.  Merrdl,  3  BulsL  94^  CroktX; 
Paslcy  V.  Freeman,  3  T.  B.  31 ;  Upton  v.  Vail,  6  Johns.  ISl. 
To  perfect  a  right  of  action  or  defence  for  such  a  caDBe/\l 
niurit  ap{>ear  that  the  false  representation  and  the  damage 
hear  to  each  other  the  relation  of  cause  and  effect.    Bgar^ 
V.  Holmes,  J  Vr.  296  ;  Gerhard  v.  Bates,  Q  EL  ^  BL  476. 

The  appellants  gave  the  mortgage  to  Holmes,  with  t^kie 
intent  that  it  should  be  used  by  him  for  his  own  bene^St. 
The  parties  contemplated  that  it  should  be  an  efficient  sec:^  «• 
rity  for  the  sum  of  money  mentioned  in  it.     Whether       it 
was  used  by  Holmes  as  collateral  security  for  an  existi  '^iir 

■ 

indebtedness,  or  f<i)r  the   purpose  of  raising  money  on        it, 

would  not  diminish  or  increase  the  liability  of  the  rn(^  rt- 

gaged  premises  as  a  security,  and  its  use  for  the  one  p'W-ir- 

pose  instead  of  the  other,  did  not  occasion  any  injury  tot:  h 

mortgagor.     The  mortgagor  had  no  interest  in  any  parti^iru- 

lar  transaction  of  Holmes,  for  the  payment  of  which  ^  lie 

mortijaofe  was  intended.     He  was   induced   to  make  ».i»«i 

entrust   the   mortgage  to  Holmes  solely  by  his  desire      to 

oblige  him.     Hc>lmes  had  all  the  benefit  of  the  mortg«»ff^ 

he  would  have  had  if,  instead  of  raising  the  money  on  it,    ^^ 

had  used  it  to  satisfy  or  secure  a  debt,  and  the  liability  of  "^"^ 

mortgagor  was  not  increased  by  the  negotiation  of  the  m^^.' 

gage  to  the  respondent  beyond  what  it  would  have  bee*"*-  ^ 

Holmes  had  used  it  as  collateral  security  for  a  debt. 

The  object  the  parties  had  in  view — the  accommod^*^* 

of  Holmes — was  accomplished   by  the  negotiation  of" 

mortgage  to  the    respondent,  though  it  was  not  effk?^     , 

precisely  in  the  manner  the  mortgagor  expected.     Reg'**' 

ing  the  substance  only  of  the  transaction,  the  mortgi^^i^ 

was  not  defrauded  bv  the  use  Holmes  mode  of  the  nr^*^     , 

gage.     He  was  only  disappointed  in  the  manner  in  wt*''^ 

Holmes  saw  fit  to  avail  himself  of  the  advantaees  of    ^', 

i  III 
security  which  the  mortgagor  was  prompted  to  give  ^*^- 

solely  by  his  desire  to  acconmiodate  a  friend.     A  secu^^ 

made  for  the  accommodation  of  another,  on  which  it  ^^ 

understood  that  the  money  should  be  realized  in  a  particil'^ 


TBW.]  MARCH  TERM,  1880.  411 

Jackson  v.  Bell. 


mer,  is  not  fraudulently  misappropriated  if  the  money 
[>taiQed  in  a  different  way  from  that  which  was  intended ; 
A  negotiation  effects  the  substantial  purpose  for  which 
as  designed,  it  is  not  material  whether  it  was  effected 
he  precise  manner  contemplated,  unless  the  interest  of 
party  making  it  is  prejudiced  by  the  manner  in  which 
as  used.  Duncan  v.  Gilbert^  S  Dutch.  621. 
he  decree  should  be  affirmed,  with  costs. 

Decree  unanimously  affirmed. 


Jambs  Jackson  and  others,  appellants, 

V. 

MiDDLBTON  Bell,  respondent. 

n  appeal  from  a  decree  of  the  vice-chancellor,  reported 
^ackscn  v.  Bell^  ^  Stew.  554" 

fr.  T.  N.  McCartcr^  for  appellants. 

As  to  equitable  set-off'. 

'ribble  v.  Taul,  7  B.  Mon.  465  ;  Black  v.  Whitall,  1  Stock. 
;  dark  v.  Ccyrt,  Or.  ^  Ph.  154. 

\  As  to  insolvency  of  the  respondent  Bell. 
indsay  v.  Jackson  ^  2  Paige  581 ;  Gay  v.  Gayy  10  Paige 
;  Smith  V.  Felton,  4^  'N.  Y.  {4  Hand)  4-19 ;  see  Simson  v. 
%  1  Johns.  Ch.  83 ;  Pond  v.  Smith,  4  Conn.  S97 ;  Bobbins 
IbBey,  1  B.  Mon.  191 ;  Brcicer  v.  Nor  cross,  2  C.  E.  Gr. 
;  Marshall  v.  Cooper,  4'^  Md.  4^  >  J?«  ^-  Cfe.  v.  Bhodes,  8 
.  206  ;  Byles  an  Bills  350. 

D.  Relief  cannot  be  obtained  at  law. 
'«ytor  v.  Stowell,  4  Mete.  [Ky.)  165. 

V".  An  examination  of  the  cases  referred  to  by  the  vice- 
beellor  in  his  opinion. 

hsrwy  v.    Tolland,  3  Johns.  Ch.  569.     The  first  point 
BiBin  this  case  was,  that  John  B.  Murray  and  James  B. 
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Murray  could  not  offset  against  Tolland  and  Meade  a  sef^ 
rate  demand  of  John  B,  Murray  against  Meade.     Theseconi 
point  was,  that  the  claim  of  John  B.  Murray  against  Meid« 
was  without  foundation.    The  third  point  was,  that  the  claim 
of  set-oft*  (if  any  existed)  was  a  tort  sounding  in  unliquidated 
damages.     Either  of  these  grounds  was  sufficient  to  destroy 
the  equity  of  the  hill  in  this  case.     Insolvency  and  non-rea*' 
dence  do  not  enter  into  the  facts  of  this  case. 

Bawson  v.  Samuel,  Or.  tf  PA.  161.  The  first  point  decide^ 
in  frhis  case  was,  that  although  a  court  of  equity  may  1> 
of  opinion  that  the  facts  of  the  case  entitle  the  plaintU 
in  equity  to  have  one  demand  offset  against  the  other,  tb 
court  will  not  give  that  relief  unless  it  has  been  distinct 
prayed  by  the  bill.  The  second  point  was,  that  equitab 
set-oft'  exists  where  the  party  seeking  the  benefit  of  it  <?* 
show  some  eqidtable  ground  for  being  protected  against  b 
adversary's  demand.  The  appellant  shows  the  non-resider^ 
and  insolvency  of  respondent  Bell. 

Haoitt  V.  Kahl,  10  C.  JE.  Gr.  U-  The  first  point  in  tfc> 
case  was  a  matter  of  assignment,  which  is  not  applicable  ■ 
the  cause  here  in  question.  The  second  point  decided  w^ 
that  equitable  grounds  for  set-oft'  must  be  shown.  This  b  - 
been  done  by  the  appellant.  The  third  point  decided  w^ 
that  the  bill  of  complaint  did  not  show  any  account  or  stal:^ 
nients  of  facts  from  which  the  court  could  judge  wheth  < 
the  complainant  would  probably  be  able  to  establish  b» 
claim.  The  appellant  has  fully  shown  such  accounts,  atat:^ 
ments  and  facts. 

Whyte  V.  O'Brien,  1  Sim.  ^  Stu.  Sol.  In  this  case  it  v^ 
decided  that  a  person  against  whom  a  verdict  had  be^ 
obtained,  having  afterwards  acquired  a  demand  to  a  greats 
amount  against  the  party  who  obtained  it,  is  not  entitled  *' 
an  injunction  to  restrain  proceedings  on  the  verdict.  TtJ 
case  is,  therefore,  not  in  point. 

Dodd  V.  Lydally  1  Hare  3SS.  This  was  a  matter  of  trusC^ 
and  beneficiary.     The  latter  was  allowed  to  ofiset  his  trc' 
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becouDts  against  the  former's  mortgage  accounts.  As  far 
ift  this  case  goes  it  favors  set-off. 

Gordon  v.  Ptfrn^  S  Hare  SS3.  In  this  case  the  point 
decided  was  contained  in  the  following  interrogatories :  Can 
a  debtor  withhold  payment  of  a  debt  which,  by  law  and  in 
k>Dor^  he  ought  to  have  paid  long  since,  merely  by  saying 
his  creditors'  securities  for  another  unconnected  debt  will 
be  found,  upon  accounts  being  taken,  to  exceed  the  amount 
of  that  other  debt  ?    This  case,  therefore,  is  not  in  point. 

S  Siory  JSq.  Jwr.  §  HS6.  This  section  recapitulates  many 
<K  the  points  arising  in  the  cases  now  under  consideration. 
Note  2,  under  this  section,  affirms  that  insolvency  is  a  ground 
for  setoff  in  equity. 

-Dade  v.  Inoin's  Ikeeutor,  £  Bow.  ( U,  S.)  S89.  The  real 
point  decided  in  this  case  was,  that  a  court  of  equity  will 
fiot  interfere  to  compel  an  offset  of  a  stale  and  suspicious 
^m.    This  case,  therefore,  is  not  in  point. 

Brown  v.  Hendrickson^  10  Vr.  ^S9.  This  was  a  matter  of 
'^ffi^^tting  assigned  judgments.  This  case  has  hardly  a  hear- 
t's upon  the  case  in  question,  but  favors  set-off  as  far  as  it 
foes. 

^iUiams  v.  Davies^  ^  Sini.  J^l.  In  this  case  the  doctrine 
^  equitable  set-off*  was  maintained,  though  the  court  of 
^^^%  bench  would  not  allow  the  plalntiff^'s  judgment  to  be 
"^Qt  against  the  defendants.     This  case,  therefore,  favors 

^»n»cfn  v.  Hart^  1  Johns.  Ch.  93.  Set-off  of  judgment. 
^*^  injunction  was  obtained  on  the  ground  that  one  judg- 
*^t  against  two  persons  might  be  offset  against  a  judg- 
"^^t  of  one  of  said  persons  against  the  plaintiff*  in  the  first 
^dgraent.  Injunction  was  dissolved,  appeal  taken.  See 
'^»t«cwi  V.  Hart,  U  Johns.  62  {1816).  The  decree  of  the  chan- 
^loT  waa  reversed,  and  the  injunction  restored  and  ma<le 
®^>xjanent.  Chief  Justice  Spencer  puts  the  insolvency  of  a 
^Wjy  as  a  ground  for  equitable  set-off.  This  case  favors 
lAltable  8etK)ff,  and  is  a  point  for  the  appellant 
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Winchester  v.  Hacldeyy  ^  Cranch  34^.     This  case  is  not  in 
point.     There  was  no  opinion  rendered.     It  cannot  be  pw- 
ceived   why  this   case  w^as  noted  in  tlie  vice-chaneellort    1 
opinion. 

Waterman  on  Set-Off  §  4^3.  In  this  case  the  principle  con- 
tended for  by  the  vice-chancellor  is  asserted,  but  from  thii 
principle,  as  there  unquaVfieilly  stated,  we  respectfully  dii- 
sent.  In  the  last  edition  of  this  w^ork,  cases  are  cited 
which  materially  qualify  the  doctrine  as  stated  in  the  text. 

Keir  on  Injunctions  67.  Sections  5  and  6  recapitulate 
many  of  the  matters  which  may  be  the  subject  of  set-off 
Most  of  the  cases  therein  referred  to,  are  now  the  subject 
of  examination. 

Beaaley  v.  D'Arcy,  2  ScL  cf  Lef.  JfiS.  In  this  case  the 
tenant  was  entitled  to  redeem  his  lease  upon  payment  of 
the  rent  due.  In  ascertaining  the  amount  of  such  rent,  * 
sum  was  deducted  which  was  due  to  the  tenant  from  tlie 
landlord,  for  damage  done  in  cutting  timber.  As  far  as  tliifl 
case  goes,  it  certainly  favors  the  claim  of  set-off  of  the  appel- 
lant. 

0^  Connor  v.  Spaight,  1  Sch.  J»  Lef.  306.  In  this  case  the 
rent  jmid  formed  a  part  of  a  complicated  account.  It^'** 
iiocessarv  to  take  an  account  of  the  whole  transactions,  in 
onliT  to  ascertain  what  sum  was  due  from  the  tenant,  to 
enabk*  him  to  redeem  his  lease.  This  case  supjwrtB  tbe 
claim  of  r^uituhlc  set-off. 

Pigg'^tt  V.  Wt/Ilftnis,  G  Madd.  07.  I»i  this  case  it  was  deci*!^ 
that  tlicre  was,  taking  the  facts  to  be  true,  a  clear  ^^^ 
of  equitable  sot-olK  The  rross-bill  was  retained.  This  c^sc 
sustains  tlie  doctrine  of  equitable  set-otf. 

Lord  Oncdm  v.  LiU^i.^,  1  You.  .)[•  Odt.  4^7.     This  case  c»^' 

not  be  found  in  tlie  book  cited. 

Stimsnn  V.  //////,  1  J  I.  ,x  \.  rS'.>7.     In  this  case  it  was  decide 

.ft 
that  daniau^es  for  loss  of  coal  could  not  be  Tileaded  in 

...  e 

suit  for  the  freight  of  the  same.     That  an  equitable  defenCT 

could  not  be  pleaded  in  a  suit  at  laWy  but  a  cross-action  niu^^ 

l>e  brought.     In  this  case  no  special  equity  was  alleged,  auu^ 
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aently  there  would  have  been  no  ground  for  a  court 
ty  to  interfere. 

btiry  V.  Jarvie^  ^  H.  ^  N.  IH.  This  was  a  suit  for 
es,  or  money  lent  on  goods*  The  defendant  pleaded, 
r  of  set-off,  that  he  was  damaged  by  the  plaintiff  on 
e  of  the  goods.  The  pleas  were  not  allowed  for  the 
given  in  Stimson  v.  Hall^  supra^  that  there  was  no 
equity  alleged,  whereby  a  court  of  equity  could  have 
red. 

can  V.  Lj/on^  3  Johns.  Ch,  351  {1818).  In  this  case  an 
ion  had  been  allowed  on  a  bill  for  discovery  after 
:  The  bill  prayed  an  accounting  &c.,  and  that  the 
ant  should  be  decreed  to  pay  what  should  appear  to 
\  the  complainant.  Among  other  matters  pleaded 
lat  damages  which  might  arise  in  an  action  of  cove- 
ihould  be  ofiset  against  the  defendant's  verdict, 
tion  dissolved.  The  difficulty  in  this  case  was,  that 
nplainant  was  too  late.  He  ought  to  have  brought 
stions  before,  which  he  could  have  done,  the  defend- 
ing resident.  In' the  case  before  us.  Bell  is  a  nou- 
t 

let  V.  Strickland^  Cowp.  56.  The  point  decided  in  this 
w,  that  unliquidated  damages  arising  from  breaking 
lant  could  not  be  pleaded  by  way  of  set-off  at  law. 
rlansfiuld  refers  to  set-off  at  law  and  not  to  equitable 

rook  V.  Receivers  of  Ins,  Co.,  6  Paige  223  (1836).  Vice- 
(Uor  McCJoun  was  reversed  by  Chancellor  Walworth, 
lowed  the  damages  arisinq  from  loss  on  a  policy  of 
ice,  to  be  offset  against  another  claim.  It  certainly 
J  the  doctrine  of  equitable  set-off. 
say  V.  Jackson,  2  Paige  581  {1831).  First  point — 
requires  that  cross-demands  should  be  offset  against 
her.  Second  point — In  a  case,  not  within  the  stjitute 
iffi  chancery  will  permit  an  equitable  set-off,  if,  from 
^wre  of  the  claim,  or  the  situation  of  the  parties,  justice 
Im  obtained  by  a  cross-action.     Third  point — Insole- 
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ency  of  one  of  the  parties  is  a  sufficient  ground  for  the  court 
to  exercise  its  equitable  jurisdiction,  in  allowing  an  eqiiiti> 
ble  set-oft*.  Fourth  point — A  set-off  will  be  allowed,  on 
application  of  the  complainant,  where  the  defendant  is  ihMb- 
ent.  Vice-Chancellor  Van  Fleet  seems  to  have  entirely 
ignored  the  principles  enunciated  in  this  case.  The  respond- 
ent Bell  is  a  non-resident^  so  that  process  could  not  be  served 
upon  him.  He  is,  also,  insolventy  and  could  not  answer  tot 
judgment  against  him. 

Mr.  James  B.  Vredenburghy  for  respondent,  cited : 

Rawson  v.  Samuel^  Or,  ^  PA.  161 ;  Murray  v.  To(W 
S  Johns.  Ch.  669  ;  BeaU  v.  Brown,  7  Md.  393  ;  Smith  v.  Fa* 
ington  Gas  Light  Co.,  31  Md.  12;  Tuscumbia  R.  R  0.^. 
Rhodes,  8  Ala.  206;  Palliam  v.  Owen,  26  Ala.  496;  Fo«v. 
Philbrook,  3  Story  335 ;  Livingston  v.  Livingston,  4  *^^ 
Ch.  292 ;  Duncan  v.  Lyon,  3  Johns.  Ch.  368 ;  Hefkm  ▼• 
Hoag,  6  Cow.  613 ;  Davidson  v.  Albro,  16  Him,  367. 

Pbr  Curiam. 

The  decree  in  this  case  unanimously  affirmed,  fox  ^ 
reasons  given  by  the  vice-chancellor  in  the  case  below. 


Eliza  Tippbtt,  appellant. 

V. 

Thomas  R.  Wills,  respondent, 

On  appeal  from  a  decree  of  the  chancellor  on  the  fol^ 
ing  opinion  of  J.  D.  Bedle,  esq.,  advisory  master : 


The   bill   alleges  $11,500  as  the   profits.      The  a«^ 
states  the  amount  collected  at  $11,500  total.     Ther©  ^ 
uncertainty  or  confusion  somewhere  as  to  the  receipt 
McAndrews's  money.     I  am  not  satisfied  that  the  pay 
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esBrs.  Linn  &  Babbitt  were  not  complicated  in  some 
th  other  transactions,  the  accuracy  of  which  has  been 
jn,  and  shall  therefore  rely  upon  the  hill  and  answer, 
igree  in  the  aggregate  amount.  The  account  should 
i3cted  so  as  to  make  the  McAndrews  receipts  $11,500 
of  $12,210. 

not  satisfied  with  the  master's  report  as  to  the  item 
»  for  the  value  of  tools.  If  I  should  order  a  sale  of 
.nd  the  proceeds  divided,  or  a  sale  of  those  found, 

accounting  for  those  not  found,  the  delay  and 
)  would  injure  each  side  more  than  any  advantage, 
therefore,  concluded  to  reduce  the  claim  for  tools  to 
hich  must,  in  the  nature  of  things,  be  all  they  were 

The    balance  of  the  account,  as  reported  by  the 
will  be  reduced  by  the  above,  as  follows: 

5  reported, $1,967.77 

le-half  of  diiierejice   between   $12,210 

;l  1,500, $355 

e-half  of  difference  between  $250  and 

50 

405.00 


$1,552.77 

est  from  November  28th,  1876  (date  of  tiling  bill), 
nt.  to  July  4tli,  1878 ;  6  per  cent,  from  July  4th,  1878. 
)laina!)t  to  receive  costs  to  be  taxed,  less  costs  of 
nt  on  exceptions,  to  be  taxed  and  deducted  from 
nant's  taxed  costs. 

"s.  Linn  ^  Bahbitty  for  appellant. 

"S,  WiU'uuns  ^  (hwlcs,  for  respondent. 

uURIAM. 

lecree  in  this  case  unanimously  reversed. 
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THE  COURT  OF  CHANCERY 

THE  STATE   OF   NEW  JERSEY, 

MAY  TBBM,  1880. 


Theodore  Edntoh,  Esq.,  Chancellob. 
Abraham  V.  Van  Fleet,  Esq.,  Vice-Chancellor. 


William  B.  Mulford 


T.  Maxwell  Reillt  and  others. 

Where  a  sheriff  returnB  a  subpcana  "served,"  an  affidavit  of  ade- 
Tenduit  oot  denying  that  be  was  served  with  a  ticket,  but  merely 
■iwrrting  that  he  believes  that  be  was  served  with  an  ordinary  Bubprana 
odIj,  And  that  he  had  no  knowledge  or  information  that  the  bill  prayed 
a  deeree  for  deficiency  againat  him,  is  not  sufficient  to  set  aside  such 
decree,  regalarl;  entered  on  a  decree  pro  tonfaio. 


Bill  to  foredoae.     Motion  to  aet  aeide  decree  for  deficiency 
ajputut  T.  Maxwell  Reilly.     Ou  petition  and  affidavita. 

.1&.  S.  D.  Shreve,  for  the  motion. 

Mr,  JP.  L*  Voorkus,  contra. 
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The  Chancellor. 

The  defendant,  Reillj',  was,  by  accident,  prevented  from 
attending  before  the  court  when  the  decree  for  deficiencj 
was  made  against  him.     It  was  made  by  way  of  arnendment 
to  the  final  decree,  which  was  made  upon  a  decree  proeoh 
fesso.     He  now  moves  to  set  the  decree  for  deficiencj*  aside, 
on  the  ground  of  surprise  and  merits.     He  alleges  that  do 
ticket  notifying  him  of  the  claim  for  a  decree  for  deficiencj* 
was  served  upon  him.     In  his  affidavit  he  states  that  he  wm 
served,  as  he  fully  believes,  with  an  ordinary  subpoenal 
respondendum^  and  had  no  knowledge  or  information  of  i 
prayer  for  deficiency.     It  will  be  seen  that  he  does  not  swear 
positively  that  no  ticket  was  served  on  him.     The  sheriff's 
return  "served"  is  presumptive  proof  of  the  service  of  tVie 
ticket.     Bell  v.  Gilmorc,  10  C.  E.  Gr.  10^.     The  defendant, 
then,  shows  no  surprise.     He  claims,  also,  that  the  decree  for 
deficiency  is  irregular,  because  it  was  founded  merely  ora  a 
decree  pro  confcsso  without  proof.     He  is,  under  the  circiLra- 
stances,  presumed  not  only  to  have  had  notice  of  the  ftciit 
by  means  of  the  subpa^na,  but  to  have  had  special  notice    l>y 
the  ticket  that  a  decree  for  deficiency  was  prayed  agtt  irjst 
him.     The  averments  of  the  bill,  if  proved,  were  suffici^"^ 
to  warrant  such  a  decree.     He  did  not  see  fit  to  answer  the  ro* 
The  statute  and  the  practice  of  the  court  justify  the  decree* 
Bev.  p.  100  §  28 ;  Brinlccrhof  v.  Franklin,  6  C.  E.  Gr.  SSi. 

The  petition  will  be  dismissed,  with  costs. 


Elizabeth  Sandford 

v. 
Andrew  J.  Sandford. 


1.  That  a  husband  gambles  and  does  not  properly  support  bi»  " 
in  consequence  of  which  she  leaves  him,  does  not  constitute  de*®*^ 
by  him  on  which  to  decree  a  divorce. 

2.  A  divorce  will  not  be  granted  on  the  uncorroborated  te^^**^^ 
of  the  petitioner. 
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Petition  for  divorce  on  the  ground  of  desertion. 

The  Chancellor. 

The  petitioner  Beeke  a  divorce  from  her  hushand  on  the 
ground  of  deBertion.    The  petition  wob  filed  September  6th, 
1879,  and  the  desertion  is  alleged  in  the  petition  to  have 
^akea  place  on  the  1st  day  of  August,  1876.     Ther«  is  nu 
evidence  of  deBertion  except  that  which  the  petitioner  her- 
"clf  giveB  by  her  own  testimony.     Her  statement  on  the 
subject  is,  that  in  July  (the  last  of  July)  her  situation 
("ecame  intolerable  (it  would  seem  from  her  previous  testi- 
JDony,  because  of  her  husband's  propousity  to  gambling, 
and  his  failure  to  provide  lier  with  proper  support);  that  he 
^*1  professed  to  reform  ;  had  rejoined  the  church  and  made 
irreut  professions,  and  eeemcd  to  be  doing  better;  that 
though  they  had  gone  into  apartments,  kept  no  servant, 
■aci  were   Uving  with  the  utmost  economy,  nevertheless 
Bevcnty-five    dollars   were   due   fur   rent,   and   there   was, 
besides,  money  due  to  the  washcrwonian  and  the  butcher; 
tb«.t  juat  then  lie  (he  was  a  lawyer)  received  twenty-five 
dollars  which  he  had  earned;   that  slie  saw  it  paid  to  him; 
th&t  he  was  gone  all   tlie  following  night,  and   the   next 
morning  admitted  to  her  that  he  had  lost  the  money  in  a 
Sew  York  gambling-house;  that  she  reproached  him  with 
^ia  hypocrisy  and  ill  behavior,  and,  as  she  says,  then  becom- 
ing utterly  hopeless  of  support  or  good  treatment,  she  left 
tim  a  few  days  afterwards,  on  the  2d  of  August,  1876. 
She  addg,  that  he  had  told  her  that  if  she  was  not  pleased, 
she  could  leave  him  and  go  home  to  her  parents,  and  mind 
•■w  own  business.    In  addition  to  this  evidence  there  is 
I'poof  that  he  said,  after  she  left  him,  that  he  was  glad  she 
""gone;  that  he  hoped  she  would  stay  away;  that  she  had 
™*n  a  great  hindrance  to  him;  that  he  would  have  liked  to 
•m  ^^^  their  child,  but  was  glad  he  was  free  of  his  wife. 
*ao  charge  of  desertion  is  not  established.    It  is  a  recog- 
r*™    principle  that  when  a  husband  treats  his  wife  with 

*^    Cl-.-,„1t„  „,  ^nUn^a  that  aho  ia  nK1ia-»i1  tr,  1o«v»  h\m  F.ip 
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safety,  or  to  avoid  personal  injury,  this  compulsory  flight 
amounts  to  a  desertion  by  him,  and  if  he  does  not  seek  her 
and  try  to  persuade  her  to  return,  with  promises  of  amend- 
ment, such  compulsory  leaving  and  consequent  remiUDiii; 
away  from  him,  if  continued  for  the  requisite  time,  will  he 
regarded  as  equivalent  to  a  willful  and  obstinate  desertioi 
by  him.  Laing  v.  Laing^  6  C.  E.  Gr.  ^48;  Pakuri 
Palmer^  7  C  E,  Gr.  88.  But  if  she  leaves  him,  as  in  tUi 
case,  because  he  gambles  away  his  money  and  does  not 
properly  support  her,  her  leaving  him  cannot  be  held  to  hi 
a  desertion  by  him.  Laing  v.  Laing;  Palmer  v.  Pabm^^i 
supra  ;  Lewis  v.  Lewis^  ^  Hal.  Ch.  S^. 

Again,  the  proof  of  the  alleged  desertion  rests,  asbefii*; 
stated,  entirely  on  the  petitioner's  own  testimony,  and  it i 
an  established  rule  that  a  divorce  will  not  be  granted  w! 
the  only  proof  of  the  ground  of  divorce  is  the  uncai 
orated  testimony  of  the  complainant. 

The  petition  will  be  dismissed. 


Charles  C.  Haskell 

V. 

Frank  Burdette  and  others. 


A  mortgage  was  given  to  secure  a  bond  with  a  penalty  of 
conditioned  that  a  third  person,  F.  B.,  should,  under  a  cotem] 
written  agreement,  faithfully  account  to  the  mortgagee  for  the 
ceeds  of  sales  of  all  goods  furnished  by  the  mortgagee  to  F.  B.,1*' 
agent,  and  sold  by  F.  B.  on  commission. — Held,  that  a  bill  of 
ure  alleging  that  F.  B.  had,  pursuant  to  such  agreement,  sold 
and  had  not  accounted  for  the  proceeds,  and  was  indebted  to 
mortgagee  in  the  sum  of  $2,000,  which  the  mortgagors  had  not 
(making  F.  B.  a  party,  and  praying  an  answer  under  oath),  it 
without  first  establish  in  jc,  by  suit  at  law,  the  amount  of  F,  B.'i 
edness. 


Bill  to  foreclose.     On  general  demurrer. 
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'.  Q.  E.  P.  Howard,  for  the  demurrer. 

'.  T.  A.  Jobs,  for  complainant. 

:b  Chancellor. 

le  mortgage  in  suit  was  given  to  the  complainant  by 
m  Burdette  and  wife,  to  secure  the  payment  of  a  bond 
1  by  tbem  to  the  complainant,  in  the  penalty  of  $2,000, 
condition  that  Frank  Burdette,  or  the  obligors,  would 
and  truly  pay,  or  cause  to  be  paid,  to  the  complainant 
B  legal  representatives,  the  amount  due  or  to  become 
mder  a  certain  agreement  in  writing,  set  out  in  the  bill, 
'■  by  and  between  the  complainant  and  Frank  Burdette; 
iability  of  the  mortgagors,  however,  not  to  exceed,  in 
avent,  $2,000,  and  not  in  any  event  to  exceed  the 
nt  actually  due  from  Frank  Burdette  to  the  cora- 
i.nt. 

e  agreement  provided  that  the  complainant  should 
»h  to  Frank  Burdette  certain  goods,  to  be  sold  by  the 
for  the  former,  as  his  agent,  for  a  specified  compcnsa- 
and  that  Burdette  should  remit  to  the  complainant  the 
eda  of  the  sales,  less  the  commissions,  immediately  on 
iceipt  thereof. 

e  bill  states  that  Burdette  has  not  kept  the  covenants 
is  part  contained  in  the  agreement,  and  has  not 
ted  to  the  complainant  the  proceeds  of  all  the  sales  of 
jecificd  goods,  but,  on  the  contrary,  is  indebted  to  the 
,  in  and  by  the  terms  of  the  agreement,  in  the  sum  of 
0,  which  he  neglects  iind  refuses  to  pay;  and  that  the 
gsgors  have  not  paid  or  caused  to  be  paid  to  the  com- 
ant  the  amount  due  to  him  from  Frank  Burdette  in 
)y  the  agreement,  to  wit,  the  sum  of  $2,000,  according 
B  oonditioQ  of  the  bond  and  mortgage.  The  demurrer 
oeral. 

Okyerments  of  the  bill  are  sufficient.  The  agreement 
dea.  for  the  payment  of  no  money  hy  Frank  Burdette 
4  that  which  is  before  mentioned — the  proceeds  o{  V\ve 
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sales.     There  is,  therefore,  no  uncertainty  in  the  statementB. 
Frank  Burdette  is  a  party  to  the  bill,  and  it  prays  answer 
on  oath.     It  is  urged,  on  the  part  of  the  demarrants,  that 
the  establishment  of  the  alleged  debt  by  suit  at  law  against 
Frank  Burdette,  is  a  necessary  prerequisite  to  the  institu- 
tion of  a  suit  to  foreclose  the  mortgage.    But  this  suit  is  a 
proper  proceeding,  and  this  the  proper  forum  in  which  to 
litigate  the  question  as  to  the  liability  of  the  mortgagors, 
and  the  amount  of  it.     Brandt  on  Suretyship  §  5^4/  Dw^^Jf 
V.  Wilson,  S  Stexo.  Eq.  435. 

The  demurrer  will  be  overruled. 


Fannie  N.  Grbgory 

V. 

Benjamin  Gregory. 


At  the  time  of  a  divorce  a  vinculo^  for  the  husband's  offence,  thei^^ 
took  no  decree  for  alimony,  because  her  husband's  father  promited' 
provide  for  her  for  life,  which  promise  he  kept  until  his  death.    AfK'^' 
wards  her  husband  made  provision  for  her  irregularly,  and  fio^-^^ 
discontinued  it  altogether.     Thereupon  the  wife,  with  her  firieB- 
employed  a  solicitor  to  obtain  alimony  for  her,  giving  him  a  writ*^ 
promise  that  she  would  be  governed  by  his  advice,  and  not  accept 
proposition  of  settlement,  or  sign  any  paper  in  the  matter,  without 
consent. — Held^  that,  notwithstanding  such  agreement,  she  had  ari^^ 
to  make  a  bona  fide  settlement  with  her  husband  without  herBolioit>^' 
co-operation,  and  that,  in  the  absence  of  proof  of  collusion,  her  8oU<^^ 
had  no  professional  claim  to  prevent  the  subsequent  dismissal  of 
proceedings  instituted  by  him  for  alimony. 


On  petition  for  alimony  &c.,  after  decree  of  divorce  (Z   ^^ 
culo.     Motion  to  dismiss  petition  after  settlement.    . 

Mr.  J.  B.  Vredenburghy  for  the  motion. 

lUr.  A.  S.  Jackson  J  contra. 
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BE  Chancellor. 

he  defendant,  the  respondent  in  the  petition,  moves  to 
lies  it  on  the  ground  that  the  claim  for  alimony  upon 
?h  it  was  filed  has  been  settled  between  the  parties, 
complainant's  (petitioner's)  counsel  resists  this  motion 
16  ground  that  the  settlement,  if  made,  was,  as  to  his 
2  for  costs  and  counsel  fees,  collusive,  and  that  the 
es  conspired  to  defraud  him  thereof, 
appears  by  the  evidence  that  the  petitioner  and  respond- 
►'ere  divorced,  by  the  decree  of  this  court,  from  the  bond 
tarriage,  for  the  oftence  of  the  respondent,  but  that, 
use  of  the  promises  of  his  father  to  pay  suitable  alimony 
le  petitioner  for  life,  she  omitted  to  take  a  decree  for 
3ny,  as  she  otherwise  would  have  done ;  and  that  the 
T  kept  his  promise  until  his  death,  and  the  respondent 
iiued  to  provide  for  the  petitioner's  support  after  that 
for  a  while,  and  then  wholly  discontinued  the  provision, 
petitioner  being  without  the  means  of  support,  and  with- 
:he  means  of  employing  counsel,  her  friends  induced  the 
leman  who  became  her  solicitor,  to  undertake  to  obtain 
ony  for  her.     The  petitioner  then  gave  to  him  a  written 
uise  to  be  governed  by  his  advice,  and  not  to  accept  any 
position  of  settlement,  or  sign  any  paper  in  the  matter, 
tout  his  consent.     He  then  filed   the  petition.     The 
ondent  answered  it.     Pending  the  proceedings,  the  par- 
settled  the  matter,  but  on  what  terms  does  not  appear, 
solicitor,  on  the  same  day  on  which  he  filed  the  peti- 
a  wrote  to  the  respondent  a  note,  merely  stating  that 
petitioner  wtis  at  a  certain  designated  house  in  Jersey 
^    The  respondent  visited  her  there  and  negotiations 
«  settlement  were  entered  upon  by  them.     A  formal 
K>Bitiou  of  adjustment,  made  in  writing,  by  him  to  her 
aubmitted  to  her  solicitor,  and   he   a<l vised   against 
pting  it.     That  proposition  was  to  pay  her  $100  a 
bk  as  long  as  he  should  be  able,  and,  in  addition  thereto, 
K),  to  enable  her  to  redeem  certain  personal  property 
which  she  had  pledged  for  advances.     It  was 
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accompanied  with  a  denial  of  liability,  and  it  was  made  oo 
condition  that  the  proceedings  against  the  respondent  for 
alimony  should  be  discontinued.  In  his  letter  enclosing  it, 
the  respondent  said  that  he  fully  appreciated  her  sitoatioiif 
expressed  regret  for  his  inability  in  the  past  to  help  heru 
he  had  desired  to  do;  stated  that,  though  he  gives  her  only 
his  promise,  he  intends  to  keep  it  faithfully,  so  long  as  be 
has  the  means  to  do  it,  and  added,  that  if  she  decided  to 
accept  the  proposition,  she  was  to  write  a  letter  to  him  to 
that  eflfect,  and  retain  the  enclosed  written  promise  signed 
by  him ;  and  that  she  should  then  write  to  her  solicitor, 
saying  that,  having  made  an  amicable  settlement, 
desired  to  discontinue  the  proceedings.  He  closed  by 
ine:  "  My  father  always  said,  *  Steer  clear  of  the  lawyers;'! 
repeat  it  to  you."  Subsequently,  and  apparently  almost 
immediately  afterwards,  a  settlement  was  made  between 
the  parties  without  the  intervention  or  knowledge  of  the 
petitioner's  solicitor. 

I  do  not  perceive  any  ground  for  the  charge  that  the  set- 
tlement was  made  with  a  view  to  defrauding  the  solicitor. 
The  respondent  was  invited  by  the  solicitor  himself,  by  the 
letter  before  mentioned,  to  call  on  the  petitioner  for  tbe 
purpose  of  effecting  an  amicable  arrangement     The  M 
that  the  respondent  advised  the  petitioner  to  avoid  lawyers, 
indicates  no  such  design.     He  only  advised  her  to  settle  the 
matter  without  further  legal  proceedings,  which  he  wa* 
entirely  at  liberty  to  do.     She  appears  to  have  written  to 
her  solicitor  after  the  settlement,  and  requested  him  to  call 
and  see  her,  with  which  request  he  declined  to  comply,  bat- 
Wrote  a  letter  to  her.     In  her  reply  to  that  letter  she  say^ 
that  she  intended,  had  he  called  on  her  axjcording  to  hef 
request,  to  have  given  him  her  reasons  for  discontinuing 
the  proceedings,  and  adds  that  she  hoped  to  be  able  to 
make  satisfactory  arrangements  with  him.     The  petitioner 
clearly  had  the  right  to  make  the  settlement  and  to  diemtti 
the  proceedings.     In  the  absence  of  proof  of  collusion,  tta 
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itor  has  no  claim  to  the  equitable  interfercDce  of  the 
;  in  his  behalf. 

Jones  V.  Bonner,  S  Exeh.  S30,  a  pauper  plaiDtiff  settled 
tion  for  damagea  without  hie  attoniej's  knowledge  or 
nt,  by  executing  a  release.  It  appeared  that  the  plain- 
3ught  the  settlement,  and  that  the  arrangement  wae 
nd  reasonable.  The  plaintift''a  attorney  applied  to  the 
to  set  aside  the  release,  and  the  plea  of  puis  darrein 
nance  based  thereon,  but  the  court  denied  the  appli- 

e  petition  will  be  disraissed,  but  without  costs. 


William  Warwick 


James  D.  Hammell  and  wife. 

3r  a  second  mortgagee  hdd  obtained  an  order  of  sale  on  foreclos- 
Btsjr  waa  procured  b;  a  third  person,  B.  D.,  attacking,  in  this 
hie  title  to  the  mortgage.  The  mortgagor  being  in  poBsesaion  of 
remiaee,  and  ineolvent,  and  no  taxes  or  interest  on  any  of  the 
obrances  having  been  paid  for  three  years, — Htld,  that  the  second 
[ajfee  was  entitled  to  the  appointment  of  a  receiver  of  the  prem- 
MDding  his  litigation  with  E.  D. 


11  to  foreclose.     On  petition  for  a  receiver. 

f.  Joel  Parker,  for  petitioner. 

r.  W.  D.  HoU,  for  defendants. 

S  Chakcsllor. 

B  oomplainant  asks  for  the  appointment  of  a  receiver 
f  Ui«  following  circumstances :  He  obtained  a  decree 
^«  sale  of  the  mortgaged  premises  in  this  suit,  and  an 
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execution  was  issued  thereon,  and  the  propert}'  advertised  for 
sale  under  the  hitter,  when  Eliza  Danser  filed  her  bill  in  thia 
court,  attacking  his  title  to  his  mortgage,  and  on  the  bill  sbe 
obtained  a  stay  of  the  sale.     Ilammell,  the  mortgagor,  is  i» 
possession  of  the  mortgaged  premises.     They  are  a  tavern 
property  in  the  village  of  New  Egypt,  in  Ocean  county- 
There  is  a  mortgage  prior  to  that  of  the  complainant,    Thi« 
mortgagor  pays  no  interest,  and   the  taxes   for  1877  aT"e 
unpaid.     The  complainant  is  compelled,  for  his  security,  tro 
keep  the  property  insured  at  his  own  expense.     The  mort- 
gagor is  insolvent.     The  first  mortgage  is  for  $600,  and  tao 
interest  has  been  paid  upon  it  for  more  than  three  year*s- 
The  complainant's  mortgage  is  for  $2,140  and  interest,  arM.dL 
no  interest  has  been  paid  on  it  since  1874.     It  is  doubtful » 
to  say  the  least  of  it,  whether  the  property^  at  a  forced  sal  ^9 
will  bring  enough  to  pay  oft'  the  complainant's  mortgagr^- 
Manifestly,  justice   to   the  complainant   requires  that 
property  be  sold,  or  that  a  receiver  be  appointed.     Ott 
wise,  by  means  of  the  litigation  between  Mrs.  Danser  a  »^^ 
the  complainant,  as  to  the  ownership  of  the  mortgage,  ttac 
mortgagor  may  be  enabled  to  enjoy  the  property,  to  tt*< 
prejudice  of  the  mortgagee,  until  the  termination  oftV*^* 
controversy.     There  will  be  an  order  appointing  a  receiv^^** 


t) 


-I' 


The  American  Dock  and  Improvement  Co.  and  otb^ 

TuE  Trustees  for  the  Support  of  Public  Schools 

others. 


1.  Sovereign  states  cannot,  without  their  consent,  be  sued  in  thei^  7^    ^ 
courts,  where  no  provision  to  the  contrary  exists  in  their  constittf-^'^ 

or  by  special  enactments. 

2.  in  1872,  the  state  granted  certain  lands  under  water  to  the  "^^"^       ^ 
Line  Co.,  which,  as  part  of  the  consideration,  gave  thereon  a         ^ 


i 
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KX)  to  the  Trustees  for  the  Support  of  Public  Schools.  The  com- 
bs claim  that  at  the  time  of  this  grant  they  were  in  possession 
mortgaged  premises  under  an  indefeasible  title ;  that  the  grant 
violation  of  their  vested  rights;  that,  in  1874,  they  themselves 
id  from  the  riparian  commissioners  of  the  state  a  grant  of  cer- 
atiguouB  premises,  by  an  in>trument  containing  an  agreement 
.  case  the  state  had  no  right  and  power  to  vest  the  title  to  the 
ged  premises  in  the  West  Line  Co.  by  the  grant  of  1872  (which 
le  instrument  declared  was  claimed  by  the  state  but  denied  by 
iplainants),  then  the  state  should  release  to  the  complainants, 
m  any  encumbrance  thereon  by  mortgage  given  to  the  state,  all 
t,  title  and  interest  in  the  premises.  On  foreclosure  of  their 
ge  by  the  trustees, — Ileldj  that  neither  the  trustees  nor  any 
*antees  of  the  mortgaged  premises  could  be  enjoined  from  pro- 
;  with  the  foreclosure  and  sale  by  reason  of  the  agreement  in 
Qt  of  1874,  or  by  reason  of  complainants'  claim  to  have  it  spe- 
'  performed,  because,  even  if  binding  on  the  state,  the  state 
in  its  own  courts,  be  compelled  to  perform  it,  and  also  because 
rustees  are  other  than  the  mere  agents  of  the  state,  it  is  not 
I  on  them  or  on  any  grantee  of  the  state  prior  to  1874. 


for  relief.     Motion  for  an  injunction.     On  order  to 
muse.     On  bill,  answer  and  affidavits. 

F.   T.  FreUnfjhujjsen,  Mr.  J.  W.   Taylor  and  Mr.  B. 
Tisoriy  for  complainants. 


. — A  state  has  capacity  to  sue  (State  v.  Orant^  10  Minn.  39;  State 
'«,  3  Ohio  St.  300 ;  DelafieU  v.  Illinou,  26  Wend.  21^,  2  Hill  159; 
V.  Woram,  6  Hill  SS ;  State  v.  WiWams^  8  Tex.  384;  James  River 
Viompsonf  3  Gratt.  270 ;  State  v.  Arledyc^  Bail.  551)  ;  and  also  a 
state  or  sovereign  [liepuhlic  v.  Dc  Aranjoiz^  5  Dxer  fl^/f ;  Bepuhlic 
thiltif  1  Sim.  106;  King  v.  Huttdl,  I  Dow  X'  Clark  16^;  lung  v. 
f  Wash.  C.  C.  43 ;  Emperor  of  Brazil  v.  JiMiison^  6  Ad.  &  El.  801 ; 
Prussia  v.  Knepper,  22  Mo.  550;  Gli/a  v.  Snares.  3  Myl.  &  K.  IfiS. 
peror  0/  Austria  v.  />ay,  3  DeG.  F.  it*  •/.  217  ;  Nabob  v.  East  India 
«f.  371 J  3  Br.  C.  C.  292) ;  or  lo  resort  to  garnishment  [People  v. 

,  14  la.  3ji£). 

eign  state  or  ambassador  cannot  be  sued.  Duke  of  Brunsunck  v. 
.6  Beav.  1 ;  Wadsworth  v.  Queen  of  Spain^  17  Q.  B.  171 ;  Mun- 
Duke  o/"  Brunswick^  10   Q.   B.  656;    Magdalena   Co.  v.  Martin^  2 

te  oannot  be  sued  in  its  own  courts  (Chisholm  v.  Georgia^  2  Doll. 
%8n  T.  ZanesvilU  Co.,  11  Ohio  273) ;  yet,  if  made  a  co-defendant, 
e  ■fcate  can  object  (Manning  v.  Siate,  I4  How.  Pr.  517 ;  Garr  v. 
I  Barb.  Ch.  157). 
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Mr.  John  P.  Stockton,  attorney-general,  and  Mr.  R.  Gr-  il- 
Christ,  for  the  Trustees  for  the  Support  of  Public  Schools-^ 

Mr.  T.  N.  Mc  Carter,  for  the  executors  of  Asa  Packi 
deceased,  tind  Lloyd  Chamberlain. 

TuE  Chancellor. 

The  complainants  arc  the  American  Dock  and  Impro 
ment  Company,  the  Central  Railroad  Company  of  New  J 
sey,  Francis  S.  Lathrop,  receiver  of  the  latter  company,  a 
John  C.  Van  Home.     They  apply  for  an  injunction  to 
strain  the  Trustees  for  the  Support  of  Public  Schools,  t! 
New  Jersey  West  Line  Railroad  Company,  William  Z. 
ned,  the  receiver  of  that  company,  the  executors  of 
Packer,  deceased,  and  Lloyd  Chamberlain,  from  proceedi 
to  sell  certain  land  in  Hudson  count}',  mortgaged  to  tl 
Trustees  for  the  Support  of  Public  Schools  by  the  W 
Line  Company,  but  which  the  complainant  corporations  ai 
Van  Home  claim  to  own,  and  of  which  they  allege  they 
in  peaceable  possession ;  and,  also,  to  restrain  them  from  di 
turbing  the  complainants  in  such  possession.     To  state  t 
matter  briefly,  the  bill  complains  that  the  West  Line  Cor" 
pany  in  1872  obtained  from  the  state  a  grant  purportir 


AVhore  a  state  endorsed  the  bonds  of  a  railroad  oompany,  and 
indemnified  therefor  by  a  mortgage  on  the  railroad  property,— ITi 
that  merely  becaul^e  the  state  could  not  be  sued  was  no  reason 
the  holders  of  the  bonds  so  endorsed  should  not  be  subrogated  to 
rights  of  the  state.     Youni/  v.  Mont  joiner}/  R.  i?.,  2  Woods  606, 

Suits  by  or  against  officers  of  the  state  are  the  same  as  if  bron^Xv/ 
on  behalf  of  the  state  itself,  as  the  governor  (Parker  v.  Hughn^    ^^ 
Ga.  J7Jf  :   Parmihe  v.  McNutt^  1  Sm,  <(■  Marsh.  184;  Georgia  v.  Matir^t^^ 
1  Pet.  110)  ;  or  treasurer  (Com.  v.  Baldwin^  1  Watts  54:  Weston  r.  J>^^^ 
51    JA.  /ffil :   D'Arjvin's  F^futc,   9  La.  Ann.  400;   MeKeekan  v.  ^^^ 
3  Pa.  .v.  i.^i);  or  public  commissioners  (State  v.  ButiieSf  3  Ohio    oL 
son;    Thomas  v.  IlarrOilsburg,  3  A.  K.  Marsh.  298;  Phillips  V.  ThomP^^ 
1  JohtM.  Ch.  131 ;  State  v.  Baum,  6  Ohio  155;  ComWs  V.  Perry^S  Ohio  ^» 
Plumtrce  v.  Ihatt,  4I  Barb.  333) ;  or  agents  (Printup  v.  Cherokee  ^^^\ 
45  Ga.  365  :  State  v.  Anderson,  5  Kan.  90;  Hunter  V.  FUid,  90  Ohia    ^"K^ 
Stewart  v.  Johnson,  Co.re  27 :  Otorgia  Inst.  v.  Simpson,  SI  Oa.  £73)  j  O*"      ^ 
attorney -general  ((.tarr  v.  Bright,  1  Barb.  Ch.  157)  i  or  suits  ni**3C-^ 
brought  directly  by  the  state  (State  v.  Bradish,  34  Vt.  419.    See      ^-"^ 
V.  Lcvf/j  23  Gratt.  '21). 
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assuming  to  convey  the  land  in  question,  which  was 
lerly  all  under  water  and  in  what  was  Communipaw 

and,  in  order  to  secure  part  of  the  consideration,  which 

$125,000,  gave  to  the  Trustees  for  the  Support  of  Pub- 
ichools  the  bond  of  itself  and  Asa  Packer,  with  a  mort- 
is for  $82,000  and  interest,  upon  the  land, 
lie  complainants  insist  that  the  grant  was  in  violation 
teir  vested  rights  in  the  property,  of  which  they  claim 
iive  been  then  and  ever  since  in  possession  by  good  and 
i  feasible  legal  title.  In  other  words,  they  allege  that  the 
e,  in  assuming  to  grant  the  land  in  question  to  the  West 
e  Company,  granted  that  to  which  it  had  no  right  or 
i,  and  which  was  at  the  time  the  property  of  the  com- 
iiant  corporations  and  Van  Ilorne,  and  in  their  possession. 
Li  1874  the  riparian  commissioners,  by  an  instrument 
:ied  by  them  and  also  by  the  then  governor,  and  sealed 
b  the  great  seal  of  the  state,  in  consideration  of  $300,000, 
:iited'  to  the  Central  Railroad  Company'  all  the  state's 
ut  in  certain  premises  extending  from  high-water  mark 
the  north  and  west  shores  of  the  bay  to  the  exterior  line 

piers  in  the  Hudson  liiver  on  the  east,  excepting  there- 
in the  premises  granted  to  the  West  Line  Company.  The 
trument  contained  an  agreement  that  in  case  the  state 


»tate  officers  cannot  ajipear  in  her  name  to  enforce  private  righU*, 
ere  the  state  has  no  interest  (Pmpfe  v.  Stratton^  25  CaL  21^2 ;  ITAquirCs 
xte^  9  La.  Atm,  4^J0:  People  v,  Xnrth  San  Francisco  vlw'n,  38  Cat.  564; 
sap  V.  McLean  J  5  Leigh  SSI  j  Central  11,  IL  Co,  v.  Macon^  j^J  Ga.  005 ; 
e  V.  Buttles,  3  Ohio  St,  300). 
.  state  is  constitutionally  bound  by  its  contracts  (State  v.  Crittenden 

19  Ark,  364;  0*Lonnell  v.  Bailei/,  24  Miss,  386  ;  Baldwin  v.  Com.,  11 
h  417;  PaschaVs  Ann,  Const,  157)  \  although  they  may  be  incapable 
>6ing  specifically  enforced  as  ngainst  the  state  (Everett  v.  Towns,  17 

15,  25;  Nurse  v.  Lord  Sn/rnour,  13  Beav,  254;  Michigan  Bank  v. 
HnffS,  Doug.  225.  See  Phillips  v.  Thompson,  1  Johns,  Ch,  131) ;  and 
repeal  of  the  statute  authorizing  such  contract  does  not  destroy  its 
ffAion  (Clements  v.  State,  76  N,  C.  199;  Baldwin  v.  Com.,  11  Bush  417). 

Atate  is  not  liable  for  the  torts  or  laches  of  its  agents.  Dodson  v. 
kSf  1  Overt.  319  ;  State  v.  Jefferson  Co.,  3  Humph,  305  ;  United  States  v. 
f  Bank  qf  Boston,  96  U,  S,  30;  Com.  v.  Morrison,  2  A,  K,  Marsh,  93; 
M9  Case,  46  Pa,  St.  280;  but  see  State  v.  Parish,  23  Miss,  483;  Metz 
40  Iowa  236;  Cooleg  on  Torts  122,  68S,--Kkp. 
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had  not  the  right  and  power  to  vest  the  title  to  the  land  io 
question  in  the  West  Line  Company  by  the  before-mentioned 
grant,  which  right,  it  was  by  the  instrument  declared,  wafe 
claimed  by  the  state  but  denied  by  the  Central  BailrouL^ 
Company,  the  state  should,  for  the  consideration  of  one  Avj\- 
lar,  and  for  no  other  and  further  consideration,  release      t.o 
that  company,  free  from  any  encumbrance  thereon  by  rac^TV 
gage  given  to  the  state,  all  its  right,  title  and  interest  in  -»z.\^^ 
premises  in  question. 

The   bill   prays  that  the  land  and   premises  comprii 
within  the  so-called  West  Line  grant  may  be  declared 
the  decree  of  this  court  to  be  free  from  the  cloud  or  enci 
brance  of  tlie  mortgage  to  the  Trustees  for  the  Support 
Public  Schools;  and  that  the  title  of  the  West  Line  C< 
pany,  Lloyd  Chamberlain  and  the  trustees  under  the  m< 
gage,  and  a  decree  made  in  this  court  thereon  for  foreclosi 
and  sale  of  the  property,  in  a  suit  brought  by  the  trusti 
against  the  West  Line  Company  and  others,  and-  undei 
sale  on  execution  thereunder  to  Chamberlain  (subsequen 
set  aside,  however),  may  be  declared  to  be  invalid;  tl 
the  trustees  may  be  restrained  from  proceeding  to  sell  t 
mortgaged  premises,  and  that  peaceable  possession  thei 
by  the  complainants  may  be  preserved,  or  that  it  may 
decreed  that   Chamberlain,  or  any  person  holding  uncfT 
him,  or  any  pureliasor  at  any  future  sale,  and  any  pel 
holding  under  him,  shall  not  in  any  manner  interfere  \r 
the  title,  peaceable  possession  and  eiyoyment  of  the  pi 
ises  in  question  by  tlie  eomphiinants,  and  that  the  eomplfl*-**-   "' 
ants  mav  have  further  and  other  relief. 

Although  the  merits  of  the  controversy  between  the  j^^^*'''- 
ties  as  to  the  title  to  the  premises  in  dispute  were,  on  "^  "-'^ 
argument  of  this  motion,  elaborately  and  learnedly  discus^  ^ 
on  both  sides,  it  is  clear  that  if  the  question  of  jurisdictl- ^" 
raised  by  the  trustees  be  decided  adversely  to  the  compl^^""""' 
ants,  that  decision  will  be  fatal  to  the  application  foraninji*  w-^c- 


tion  so  far  as  respects  the  mortgage,  and  will  render  it  entiK"*^ 
superfluous  to  consider  the  question  of  title  in  that  cont» 
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.  If  the  state  is  not  liable  to  be  sued  in  tbis  conrt,  and 
rroateea  for  tbe  Support  of  Public  Schools  are  to  be 
rded  as  mere  agents  of  the  state,  the  motion  must  fail, 
bill  is  filed  quia  timety  and,  apart  frofn  the  question  just 
d,  presents  a  proper  case  for  such  a  bill. 
le  complainants,  according  to  the  bill,  are  and  have  been, 
a  period  anterior  to  the  making  of  the  West  Line 
t,  in  possession  of  the  property  in  dispute  under  a  claim 
bsolute  ownership.  Neither  the  West  Line  Company 
any  one  claiming  under  it  has  brought  any  suit  against 
1  to  test  the  title.  Though  the  state,  by  its  attorney- 
^ral,  in  1870  brought  a  suit  by  information  against  the 
tral  Railroad  Company  to  try  the  title  to  land  of  which 
property  in  question  is  part,  the  suit  was  not  proceeded 
3  a  decree,  and  the  state  subsequently  sold  the  property 

in  dispute  to  the  West  Line  Company, 
uce  1872,  when  the  state  made  the  grant  to  the  West 
3  Company,  the  state  has  had  no  title  to  the  land  except 
it  the  mortgage  to  the  Trustees  for  the  Support  of  Pub- 
chools.  If  the  state  was  not  liable  to  be  sued  in  its  own 
ta,  then  the  complainants  were  unable  to  test  the  title 
uit  against  it,  and  if  the  state,  having  begun  suit,  did 
proceed  in  it  to  the  end,  the  complainant  corporations 
ot  be  prejudiced  by  the  fact  that  the  suit  was  not 
ght  to  a  conclusion. 

1  der  the  circumstances,  denial  of  title,  whether  by  notices 
lier  means  not  amounting  to  a  disturbance  of  their  pos- 
on,  cannot  avail  to  deprive  the  complainant  corporations 
xe  right  to  bring  this  suit.  There  is  no  method  by 
1  the  complainants  can  compel  the  parties  claiming  the 
Tse  title  to  try  their  title  except  in  equity.     And  it  is 

cases  as  this  that  the  act  "  to  compel  the  determination 
Bims  to  real  estate  in  certain  cases  and  to  quiet  the  title 
fce  same"  {Rev.  p,  1189\  'was  designed  to  reach. 
Ut  though  the  suit  will  lie  as  against  the  West  Line 
ipany  and  its  receiver,  it  will  not  lie  against  the  state. 

a  rale  of  universal  law  that  a  sovereign  cannot,  with- 
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out  his  consent,  be  sued  in  his  own  courts.     In  England, 
where  the  crown  is  in  possession,  or  any  title  is  vested  init 
which  it  is  sought  to  divest  or  affect  by  suit,  or  its  rights 
are  the  inimediate  or  sole  object  of  the  proposed  suit,  appli- 
cation must  be  made  to  the  king  by  petition  of  right,  upotx 
which,  however,  the  crown  may  refer  it  to  the  chancellor  to 
do  right,  and  may  direct  that  the  attorney-general  shall    ^* 
made  a  party  to  a  suit  for  the  purpose,  or  a  suit  may    ^* 
instituted  in  the  court  of  exchequer,  as  a  court  of  revet  ^^^ 
and  general  auditor  for  the  king,  and  relief  there  obtaio  ^^^^ 
the  attorney-general   being  made  a  party.     Mitf.  Fl.  c:^^' 
Hovendcn  v.  Lord  Anmsleyy  S  Sch.  ^  Lef.  607 y  617;  Dice^     ^" 
Parties  4„ 

The  rule  that  the  sovereign  cannot,  without  bis  conse 
be  sued  in  his  own  courts,  applies  to  sovereign  states  wh 
no  provision  to  the  contrary  exists,  either  in  their  consti 
tions  or  by  special  enactment.    Michigan  State  Bank  v.  H( 
ings,  1  Walk.  Ch,  9 ;  U.  S.  v.  McLcmorej  4,  How.  386 ; 
V.  U.  *?.,  9  How.  38S  ;  Beers  v.  Arkansas ^  20  How.  627 ; 
y.  Kirbg,  2  South.  835. 

In  the  recent  case  of  JLoder  v.  Baker ^  Arnold  ^  Co.^  10  m^^   ^' 
49^  the  supreme  court  of  the  state  enunciated  the  princigii^^  •»® 
as   follows :    *'  It   requires   no   constitutional   provision 
shield  the  state  from  suits  by  its  own  citizens  or  by  t 
citizens  of  othor  statee.     It  enjoys  this  immunity  as  one 
the  especial  attributes  of  sovereignty,  it  being  an  establish 
principle  of  jurifii)rudence  in  all  civilized  nations,  that  t 
sovereign  cannot  be  sued  in  its  own  courts  without  its  c 
sent."     See,  also,  Priddy  v.  BosCy  S  Mer.  97 ;  Calvert  on 
ties  So  ?,  'Joo. 

By  statute  of  March  5th,  1872  {Rev.  p.  ISZS)^  the  st 
has  jLcivon  its  consent  to  be  sued  in  its  own  courts  in  certa— — ^ 
cases.     By  that  act,  provision  is  made  for  the  adjudicati 
by  any  court  having  jurisdiction,  upon  any  lien  or  encu 
brancc  of  the  state  on  lands  where  suit  is  brought,  arisii 
out  of  any  previous  lien  or  encumbrance  on  the  property 
but  the  consent  is  confined  to  the  cases  mentioned  in 
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iitiite.  Nor  can  it  be  doubted  that  the  state  ia  a  necessary 
rt;  to  this  suit.  The  complainants  insist  upon  and  claim 
e  benefit  of  the  conditional  agreement  to  release  the  mort- 
Bfe  made  in  the  instrument  of  November,  1874.  This  is 
■emand  upon  the  state  itself— a  claim  for  the  specific  per- 
tnauce  by  it  of  what  is,  it  is  insietcd,  its  binding  contract 
t  be  admitted  that  the  contract  is  binding  on  the  state,  it 
lot  binding  on  the  West  Line  Company  nor  any  one 
ming  under  it;  nor  is  it  binding  on  the  trustees,  if  they 
independent  of  tlie  state  and  not  its  agents  merely.  To 
1  the  trustees  by  the  agreement,  they  must  be  held  to  be 
7  the  mere  agents  of  the  stat«;  and,  if  so,  their  principal 

DecCBsary  party  to  a  suit  for  specific  performance  of  the 
cement. 

'  or  can  the  trustees  be  sued  independently  and  alone. 
■y  are  mere  agents  of  the  state — its  official  represent- 
es.  By  the  act  which  creates  the  office  of  the  trustees, 
governor,  the  president  of  the  senate,  the  speaker  of  the 
s«  of  assembly,  the  attorney-general  and  the  comptroller, 

their  successors  in  office,  were  constituted  and  appointed 
tlees  of  the  fund  for  the  support  of  public  schools,  arising 
i«r  from  appropriatious  made  before  the  approval  of  the 
or  which  might  thereafter  be  made  by  law,  or  which 
rht  arise  from  the  gift,  grant,  bequest  or  devise  of  any 
Bon  or  persons  whomsoever;  and  it  is  provided  that 
$^  should  be  known  hy  the  name,  style  and  title  of  "The 
^etees  for  the  Support  of  PubHc  Schools;"  that  the  pub- 
stocks  and  moneys  theretofore  appropriated  by  law  should 
^titute  the  funds  in  their  hands,  and  should  be  held  by 
tJQ  in  trust;  the  interest  and  dividends  arising  therefrom 
^e  applied  by  them,  or  a  majority  of  them,  for  the  support 
public  schools  in  this  state,  and  for  no  other  use  or  pur- 
«  whatever;  that  all  moneys  thereafter  received  from  the 
^  aud  rentals  of  the  lands  under  water  belonging  to  the 
^  ihould  be  paid  over  to  the  trustees  and  appropriated 

tbe  support  of  free  public  schools,  and  should  only  be 
^  by  them  in  trust  for  that  purpose,  and  that  all  leases 
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which  should,  after  the  approval  of  the  act,  be  made  of  laD&% 
belonging  to  the  state  then  or  formerly  lying  under  watev 
or  which  had  been  made  since  April  6th,  1871,  should  t 
transferred  to  the  trustees  and  become  a  part  of  the  schc^ 
fund.  It  was  provided  that  the  investments  of  the  fu^ 
should  be  made  by  the  treasurer  of  the  state,  under  th^s 
direction.  They  were  authorized  to  buy  in,  at  any  foreclc:::^ 
ure  sale,  at  a  price  not  to  exceed  the  amount  necessary 
save  the  amount  due  on  the  mortgage,  with  costB,  any  p 
erty  mortgaged  to  them,  and  to  sell  it  again  at  such  tim 
for  such  price  and  on  such  terms  as  the  governor  for  t 
time  being  should  approve,  the  consideration  to  be  assets  »- 
the  school  fund. 

In  Timsteesfor  the  Support  of  Public  Schools  v.  Citi/  of  JV^ 
ton,  3  Stew.  Eq.  669,  the  court,  referring  to  the  investmenrr 
of  the  school  fund,  properly  spoke  of  them  as  "  the  prcc:^ 
erty  of  the  state,''  and  the  decision  in  that  ease,  so  far 
the  mortgage  of  the  complainants  therein  (the  trastees) 
concerned,  was  based  on  the  theory  that  the  trustees 
mere  agents  of  the  state,  and  the  funds  in  their  hands 
property. 

In  State  v.  Trenton,  11  Vr,  91,  it  was  said  by  the  court  tl^ 
the  debt  in  question  in  that  case,  which  was  an  investme 
on  bond  and  mortgage,  in  the  name  of  the  trustees,  —• 
funds  belonging  to  the  school  fund,  was  owing  to  the  a 
represented  by  the  trustees ;  that  the  trustees,  as  such,  h 
no  individual  ownership  or  property  in  the  debt,  but  W' 
public  agents  and  not  trustees  of  private  property;  that  t" 
debt  represented  so  much  of  the  state  funds  raised,  receiv  -* 
and  held  for  a  special  purpose,  and  invested  by  authority  «^ 
law,  and  which  the  trustees  were  required  to  administ^ 
apportion  and  distribute,  according  to  the  express  direct!  ^ 
of  the  statute  by  which  they  were  appointed,  and  that  the  tr^ 
creditor,  therefore,  was  not  those  state  officers  (the  tro— 
ees),  who  merely  represented  the  public  for  the  conveni^^ 
transaction  of  business,  and  whose  duties  were  mer^ 
fiduciary  and  honorary,  but  the  state  itself.    Being 
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agents  of  the  state,  the  trustees  are  uot  liable  to  this  suit, 
because  the  decree,  if  against  them,  would  be  in  fact  against 
the  state. 

In  Nurse  v.  Lord  Seymour,  13  Beav.  254,,  it  was  held  that 
the  commissioners  of  woods  and  forests,  who  were  empow- 
ered by  statute  to  make  contracts  to  demise  certain  real 
property  of  the  crown,  were  not  liable  to  be  sued  for  specific 
performance.  The  court  said  that  the  commissioners  were 
persons  merely  possessed  of  certain  powers,  having  duties 
connected  with  them,  and  who,  on  certain  occasions,  had  a 
right  tx)  sue  and  be  sued,  by  their  secretary,  but  the  actions 
which  might  be  brought  by  or  against  them  were  to  be  in 
relation  to  certain  matters  only,  and  it  did  not  find  in  the 
act  ar&^thing  to  entitle  it  to  say  that  they  had  a  right  to  sue, 
or  ^''oi-e  liable  to  be  sued,  in  respect  to  the  specific  perform- 
ance of  contracts. 

"*-^     JUichigan  State  Bank  v.  Hastw/js,  Walk.  Ch,  9,  it  was 

nelcl    that  suit  could  ^not  be  maintained  against  commis- 

8iotiei»8  appointed  by  the  legislature  to  settle  a  claim  in 

*vor  of  the  state  against  the  bank,  to  declare  them  trustees 

^^  tli^  latter,  of  property  conveyed  to  the  commissioners  in 

^^  Settlement,  or  to  obtain  relief  in  respect  to  a  covenant 

iU<Jemnify  the  bank,  made  by  the  commissioners  in  the 

^^*ement;  it  being  held  that  the  suit  was  in  fact  against 

^   state.     The  decree  was  affirmed  on  appeal,  not,  how- 

^^^>   on  the  ground  on  which  the  decision  of  the  court 

to'^-  ^i^a  based,  but  on  the  ground  that  there  had  been  no 

''^aeh  of  the  condition.     The  appellate  court  held  that  in 

^*^    of  non-performance  of  the  condition,  the  title  to  the 

P  ^P^rty  would  revert  to  the  bank,  and  that  the  state  would 

^^    no  legal  title  to  it,  and  that  it,  therefore,  might  bo 

I^^^Vered   back  from  the  commissioners  by  suit  against 

.   ^*^»    The  principle  on  which  the  cause  had  been  decided 

-^  *Vi6  court  below  was  not  only  not  questioned,  but  was 

^J^'toed,  though  it  was  held  not  to  be  applicable  to  the  case. 

*^^ti.6  same  subject  came  before  the  same  court  again  in 

^^h.igan  State  Bank  v.  Hammond,  1  Dotig.  627,  and  the 
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appellate   court  then  said  that  it  was  admitted  that  m^ 
decree  in  the  cause  could  be  effectual  against  the  state,  aa 
that  it  was  also  clear  that  no  decree  would  be  made  in  tt 
case  against  the  defendants  (state  officers)  if  the  answer  dia 
closed  such  a  state  of  facts  as  showed  the  state  to  be  tk 
party  legally  interested  in  the  property  then  in  the  hand- 
of  the  defendants ;   but  it  held  that,  on  the  facts  of  tk. 
answer,  the  title  had  reverted  to  the  bank,  and  the  stat^ 
had  none. 

The  bill  in  this  case  admits  that  the  trustees  are  tlE^ 
agents  of  the  state,  and  as  such  are  foreclosing  the  mort- 
gage. The  complainants  seek  to  annul  the  mortgage  L«^ 
the  hands  of  the  trustees,  and  to  take  from  them  all  pow©^ 
to  enforce  it,  on  the  ground  that  the  state,  by  which  tb^ 
mortgage  was  taken,  had  no  title  to  the  property  when  i^ 
made  the  grant  to  the  West  Line  Company,  and  also  on  tk^ 
ground  that  it  agreed  with  the  Central  Railroad  Compaa^ 
that  it  would  release  the  mortgage  if  it  had  "rio  title  when  i* 
made  the  grant. 

The  trustees  are  not  empowered  to  defend  their  title  tx> 
the  mortgage.     They  have  no  funds  with  which  to  carry  o** 
the  litigation,  and  no  authority  to  spend  the  money  in  thei^ 
hands  for  such  a  purpose.     Unless,  therefore,  the  stat^ 
defends  the  suit,  their  title  to  the  mortgage  must  go  und^^ 
fended.    It  is  obvious  that,  as  to  the  title  to  the  land,  tl^^ 
West  Line  Company,  or  those  who  claim  under  it,  are  tl»^ 
proper  parties  to  litigate  it,  and  it  is  clear  that,  as  to  the  titl^ 
to  the  mortgage,  the  state  is  the  only  proper  party  to  defend 
it.     Unless  the  state  is  to  be  regarded  as  the  owner  of  th^ 
mortgage,  notwithstanding  the  fact  that  it  was  taken  in  th^ 
name  of  and  is  held  by  the  trustees,  how  can  the  agrees 
ment  of  November,  1874,  be  claimed  to  be  binding  on  the 
trustees  ?    That  agreement  was  made,  as  before  stated,  two 
years  after  the  mortgage  was  taken  by  them,  and  they  are 
not  parties  to  it.    If  possessed  of  any  validity  as  against  the 
mortgage  in  their  hands,  it  must  be  because  their  title  to  it 
is  in  fact  the  title  of  the  state  itself,  as  indeed  it  is,  and  the    | 
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laim  to  relief  against  it  in  the  bill  is  grounded  on  that 
heory.  The  fact  that  the  trustees  have  some  of  the  charac- 
^ristics  of  a  corporation,  that  by  law  they  are  known  as  a 
body  "by  a  corporate  name,  and  may  bring  suit,  does  not 
affect  the  question  now  before  the  court;  they  are,  never- 
theless, the  mere  agents  of  the  state. 

It,  is  urged  on  behalf  of  the  complainants,  that  inasmuch 
as  tVie  state,  through  the  trustees,  has  sought  the  aid  of  this 
coai't  to  enforce  the  mortgage  claim,  it  must  be  regarded  as 
coasenting  to  be  amenable  to  the  jurisdiction  of  the  court, 
if  siich  submission  be  necessary  to  protect  its  citizens  against 
iDJUetice  by  means  of  the  suit  brought  by  the  trustees.  But 
thoii^h  the  state,  when  it  comes  into  its  own  courts  as  a 
suitor  is  of  course  liable  to  appropriate  defences  in  the  suit, 
and  even  to  oftset,  it  is  not  liable  to  be  sued  in  another 
action  without  its  consent  to  establish  such  defence.  U.  S. 
V-  ^^cLemore,  4,  How.  ^86;  Hill  v.  U.  S.,  9  How.  388. 

N"or  can  this  case,  so  far  at  least  as  this  application  for  an 
iJiJ^  notion  is  concerned,  be  brought  within  the  distinction 
whiot  was  made  in  favor  of  jurisdiction,  where  a  state  offi- 
cer ^^vas  acting  injuriously  under  a  void  law,  as  in  Osborn  v. 
U'  S.  Bank,  9  "Wheat.  251 ;  or  where,  as  in  Michigan  State 
Ban/c  v.   Hastings,  1  Doug.  225,  the   title  of  the  state  to 
tbe    property  in   question   in   the   suit  was   held  to  have 
depended  on  the  performance  of  a  condition  which  the  state 
had  not  performed ;  for  here  the  state,  in  making  the  grant, 
asserted  a  title  to  property  which,  it  must  be  held,  on  this 
application  at  least,  was  its  own  originally,  and  its  title  to 
vWch  it  claims  that  it  never  parted  with  or  lost  until  the 
making  of  the  West  Line  grant.     It  is  not  so  clear,  to  say 
tbe  least  of  it,  that  that  grant  was  a  wanton  usurpation  of 
title  to  private  property  as  to  justify  the  granting  of  the 
injunction  on  that  ground,  and  the  claim  to  relief  made 
against  the  state  under  the  agreement  and  based  thereon, 
depends  on  the  decision  of  the  question  which  this  suit  is 
brought  to  settle,  whether  the  state  had  title  or  not. 
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Again,  there  is  no  necessity  for  the  exercise  of  the  restrauv 
ing  power  of  this  court  to  prevent  a  sale  of  the  propertv 
under  the  decree,  in  order  to  protect  the  complainants   in 
their  rights.     The  sherilf's  deed  will   convey  no  great  *^ 
estate  to  the  purchaser  than  would  have  vested  in  the  mo  x*t.- 
gagee,  had  the  equity  of  redemption  been  duly  foreclos-  ^^**^ 
iJier.  p.  117  §  7./),  that  is,  the  title  which  the  mortgagor  h^»-*^^^ 
the  West  Line  title.     Moreover,  the  purchaser  will  talce  k:^===^  "** 
title  subject  to  the  result  of  this  suit.     Notice  of  lis  pendc  -"^^^ 
will  give  all  needed  security  on  that  point.     It  is  urged  tfa 
it  may  be  that  the  complainant  corporations  would  not  hi 
the  same  advantage  in  litigating  their  rights  against  a  hi 
jidt  purchaser  at  tht*  sheriff's  sale  as  against  the  trusti 
But  it  (Iocs  not  appear  that  such  result  is  to  be  apprehendt 
and,  if  it  did  appear,  it  is  obvious  that  if  neither  the  sti 
nor  the  trustees  can  be  sued  in  respect  to  the  title,  eith 
to  the  land  or  mortgage,  the  suggestion  is  without  force 
foundation. 

It  is  not  to  be  fori^otten  that  the  state  claims  that  whi 
the  grant  was  made  to  the  West  Line  Company,  the  st 
had  good  title  to  the  property,  and  that  the  complains 
corporations  and  Van  Ilorne  had  none.     The  clear  weig 
of  authority  is  in  favor  of  the  proposition    that,  in  tl 
absence  of  fraud  or  gross  and  irremediable  injury,  coui 
of  equity  will   not  entertain  jurisdiction  in    restraint 
judicial  sales  under  execution,  even  against  third  parti 
iiaving  no  title  to  the  proi>LM'ty.     Hifjh  on  Inj,  §  266 ;  Frt 
matt  V.  Eimendorf, ;;  llal.  (.'h,  47o  ;  S.  C.  on  appeal^  Id.  65 
And  where,  as  in  this  case,  the  law  provides  the  means 
removing  the  apprehended  cloud,  if  cast,  it  is  not  necessai 
to  enjoin  a  sale  under  execution.     High  on  Inj.  §  i?^ 
Drake  v.  Joncs^  J7  Mo.  ^JS, 

The  injunction  will  be  denied,  with  costs.    It  may 
remarked  that  the  case  shows  no  ground  for  the  int^rvei 
tion  of  equity,  to  enjoin  the  defendants  from  iuterferii 
with  the  possession  of  the  complainants. 
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Thomas  C.  Benham  and  others 

i\ 
Philip  Hendrickson,  executor  &c.,  and  others. 

ler  the  following  devise:  '^l  give  and  bequeath  the  dwelling- 
and  lot  of  land  where  I  reside,  in  Canal  street,  of  150  feet  front 
1  street,  to  my  son  T.  C.  B.,  and  my  daughter  A.  B.,"  in  fee,  with 
equent  direction  that  the  executor  sell  "  the  dwelling-house  and 
cining  where  I  reside,  of  about  fifty  feet  front  on  Canal  street, 
Uo,  the  lot  on  the  south  side,  where  the  wheelwright-shop  now ' 
f  fronting  said  street,'^  with  a  gift  of  the  proceeds  to  testator's 
2>n  J.  and  S.,^IIeldj 

That  the  court  had  jurisdiction  to  construe  the  will  on  the 
I  of  its  uncertainty. 

That  the  number,  time  of  purchase,  relative  situation,  occupa- 
iid  use  of  the  respective  lots,  and,  also,  their  improvement, 
ure  and  designation  by  the  testator,  in  hb  life-time,  could  be 
,  in  construing  the  will. 

1  for  construction  of  devise  and  relief  in  connection 
with.     On  final  hearing,  on  pleadings  and  proofs. 

.  G.  0.  Vanderbilt  and  Mr.  J.  H,  Stewart^  for  com- 
ints. 

'.  J.  F,  Hagemariy  for  defendants. 

B  Chancellor. 

omas  Benham,  deceased,  late  of  Princeton,  by  his  will  " 

I  June  30th,  1869,  after  directing  payment  of  his  debts  \ 

funeral  expenses,  gave  to  his  wife,  who  survived  him, 
8  now  dead,  the  use  of  all  his  real  estate  and  house- 
goods  and  furniture  for  life,  with  power  to  dispose  of 
)art  of  that  personal  property  and  apply  the  proceeds 
B  sale  thereof  to  her  own  use.  He  then  directed  his 
tor  to  sell  the  balance  of  his  personal  property,  and 
the  proceeds  to  the  payment  of  his  debts  and  funeral 
He  then  gave  certain  pecuniary  legacies  ($500 
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altogether)  to  grandchildren,  and  then  disposed  of  hisre*! 
estate,  after  the  death  of  his  wife,  as  follows: 

"  Item. — I  give  and  bequeath  the  dwelling-house  and  lot  of  iRod 
wh^re  I  reside,  in  Canal  street,  of  150  feet  front  on  said  street,  aft^' 
the  decease  of  my  wife,  to  my  son  Thomas  C.  Benham,  and  my  daugh- 
ter Alice  C.  Benham,  share  and  share  alike,  during  their  natural  li  ve^t 
and  then  to  their  heirs  and  assigns  forever. 

''Item. — It  is  my  will,  and  I  do  hereby  order  and  direct  my  execator. 
after  the  decease  of  my  wife,  to  sell,  either  at  public  or  private 
the  dwelling-house  and  lot  adjoining  where  I  reside,  of  about  fifty 
front  on  Canal  street,  and,  also,  the  lot  on  the  south  side,  where   t>be 
wheelwright-shop  now  stands,  fronting  said  street,  and  out  of  the 
cecds  of  such  sale  to  pay  the  legacies  above  mentioned. 

''  Item. — I  give  and  bequeath  the  balance  of  the  proceeds  of  the 
of  the  last-mentioned  lots,  after  paying  the  legacies  and  expensed  ^^ 
selling  and  settling  my  estate,  to  my  son  John  Benham,  and  x^oy 
daughter  Sarah  Benham,  share  and  share  alike.^* 

The  real  estate  owned  by  the  testator  at  his  death,  and    ^^ 
the  time  of  making  his  will,  consisted  of  what  was  ori^"^" 
nally  two  adjoining  lots  of  land  on  Canal  street,  in  Priucet^^*^' 
one  of  150  feet  front,  conveyed  to  him  by  Robert  F.  Sto  «^**' 
ton,  by  deed  dated  July  9th,  1833,  and  the  other  of  50  €^^^^ 
front,  conveyed  to  him  by  Richard  Stockton,  by  deed  da*^*^ 
April  3d,  1853.     These  lots  were,  when  he  bought  the*  '^^^ 
both  unimproved.     The  first  building  erected  on  the  pr-^-'P" 
erty  was  a  blacksmith-shop,  which  was  almost  wholly  E^*^ 
upon  the  lot  of  150  feet  front,  at  the  southerly  corner  ther€^  ^-^  ' 
on  Canal  street.     It  was  built  in  1834.     The  testator  n^^^ 
built,  in  the  same  year,  what  is  called  in  the  cause  his  ho*^^  " 
stead  house.     It  was  erected  on  the  same  lot.     He  next  bi^*-  ^ 
a  barn  on  the  same  lot,  at  the  northerly  corner  thereof,      ^^^  ^ 
the  rear.     lie  provided  for  access  to  the  barn  from  the  stw^^    , 
by  a  lane  along  the  northerly  side  of  the  lot.     After  bui^^^^'  — 
ing  the  barn,  he  next  built  a  wheelwright-shop  on  the  bou"^^^' 
erly  end  of  the  lot  of  50  feet  w^hicli  he  bought  of  Richar- 
Stockton  as  before  mentioned,  and  built  a  pig-pen  and  co; 
crib  on  the  rear  of  the  lot  of  150  feet.     He  enclosed,  b 
fence  entirely  surrounding  it,  a  part  of  that  lot  north  of 
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Lestead  house.     The  part  so  enclosed  was  41  feet  front 
the  street.     The  fence  on  the  street  and  on  the  south 

of  the  lot  was  a  paling  fence,  and  on  the  north  and 

Bides  it  was  what  is  called  a  board  fence.  On  this  lot 
3nced  in,  the  testator,  about  1846,  erected  a  house,  to  be 
:e(l,  and  which  he  did  rent  to  various  tenants  up  to  the 
3  of  his  death.  Before  he  built  the  house  upon  it,  he 
1  the  lot  for  grass  or  raishig  potatoes,  and  it  was  called 
"potato  lot."     The  lane  was  10  feet  wide  at  the  street, 

there  was  a  double  gate  at  the  entrance  there.     There 

110  entrance  to  the  barn  from  the  street,  except  by  the 
t.  The  executor  has  sold  part  of  the  lot  (a  piece  30  feet 
t)  on  which  the  wheelwright-shop  stands,  and  he  pro- 
^d  to  sell  the  tenant-house  property,  including  therein 
lane  and  barn,  and,  indeed,  extending  the  tenant-house 
iasterly  to  tlie  rear  line  of  the  original  lot,  and  northerly 
be  northerly  fence  of  that  lot. 
lie  bill  is  tiled  by  the  testator's  son  and  daughter  Thomas 

Alice,  to  whom  he  devised  the  house  and  lot  where  he 
ded,  for  a  construction  of  the  will  as  to  the  extent  of  the 
i^erty  devised  to  tliem,  and,  claiming  that  they  are  enti- 

to  the  whole  of  the  lot  whereon  the  wheelwright-shop 
t  ds,  because  the  devise  to  them  was  of  a  lot  of  160  feet 
kt  on  Canal  street,  which  dimensions  necessarily  include 

whole  of  the  property  after  taking  the  tenant-house 
therefrom  (there  being  just  150  feet  front  on  the  street 
n  the  southerly  corner  of  the  tenant-house  property  to 

southerly  corner  of  the  lot  on  which  the  wheelwright- 
|>  stands),  they  ask  that  the  executor  may  be  decreed  to 
Dunt  to  them  for  the  proceeds  of  the  sale  of  the  part  of 
t  lot  which  he  has  sold.  They  claim,  also,  that  the  ten- 
-house  property  directed  to  be  sold  by  the  will,  although 
ken  of  therein  as  about  50  feet  front,  does  not  include  the 
3  or  the  barn,  nor  any  land  except  that  which  was  enclosed 
bin  the  fences  around  the  curtilage  of  that  property. 
i?he  answering  defendants  insist  that  the  complainants 

entitled  to  no  relief,  and  that  they  have  an  adequate 
ledy  ftt  law. 
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It  is  clearly  within  the  province  of  this  court  to  coDEtroe 
the  devises  in  question,  and  to  declare  the  intention  of  the 
testator  in  the  language  which  he  has  used.  Yomai^ 
V.  YotnnanSj  11  C.  E.  Gr.  1^9;  Lore  v.  Stiles^  10  C  E,  Gt» 
JSlj  and  cases  there  cited.  And  it  is  manifest  that  the 
complainants  have  not  an  adequate  remedy  at  law.  The 
executor  has,  under  the  power  given  to  him  by  the  will, 
sold  land  which  they  insist  was  devised  to  them,  and  be  k 
about  to  pay  over  the  proceeds  to  legatees.  He  is  about  to 
sell  other  land  which,  as  they  claim,  was  devised  to  them;  j 
and  if  he  does  so,  and  sells  what  in  fact  was  devised  to 
them,  their  title  will  be  clouded  and  he  will  have  soM, 
under  a  mistaken  construction  of  the  devise,  land  which  be 
had  no  power  to  sell.  It  is  enough,  however,  to  say  th«t 
the  uncertainty  of  the  devises  of  itself  furnishes  sufficient 
reason  for  recourse  to  this  court  for  construction. 

The  intention  of  the  testator,  judging  from  the  sitaation 
and  history  of  the  property  devised,  was,  uotwithBtanding 
the  fact  that  be  described  in  the  will  the  property  devised 
to  the  complainants  as  being  of  the  dimensions  of  150  fe«^ 
front,   to  devise   to  them   only  the   homestead  propertji 
exclusive  of  the  lot  on  which  the  wheelwright-shop  stands. 
The  statement  of  the  frontairo  was  clearlv  a  mistake.   The 
subsc'iuent  direction  to  sell   the  wheelwright-shop  lot  w 
conclusive  on  that  head.     And  as  to  the  extent  of  the  latter 
lot,  the  wheelwright-shop  lot,  I  see  no  reason  for  sayin? 
that  it  was  not  his  intention  to  devise  the  entire  lot  boogl^^ 
by  him  of  Richard  Stockton,  except  so  much  of  it  (apl** 
reiitly  a  very  small  part)  as  is  occupied  by  part  of  l^* 
Macksniitli-shop,  jmrt  of  which  appears  to  have  been  bo*l^ 
over  the  line.     Xor  do  I  perceive  any  ground  for  exclud*^? 
from  it  so  much  of  the  lot  as  the  open  shed  (used  so^^ 
times  in  connection  with  the  blacksmith-shop  for  shoei^S 
horses)  stands  upon.     It  does  not  appear  that  that  shed  ^7 
built  for  use  in  connection  with  the  blacksmith-shopy  ^ 
front  of  which  there  is  a  shed  which  was  built  and  used  ^° 
and  in  the  business  of  the  shop.    The  language  of  the  ^® 
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"  the  lot  on  the  south  side  "  (of  his  dwelling-house) 
the  wheelwright-shop  now  stands.*'  The  lot  where 
is  the  lot  bought  of  Richard  Stockton.  It  appears 
)een  separated  from  the  other  lot  by  a  fence  from 
er  of  the  open  shed  (which  is  nearly  on  the  line) 
jar  line.      Nor  does  it  make  any  difference  that 

was  never  rented  with  the  wheelwright-shop ;  the 
ight-shop  is  referred  to  only  to  designate  the  lot  to 
e  testator  referred. 

it  is  considered  that  the  tenant-house,  which  is 

to  by  the  testator  as  "  the  dwelling-house  and 
ning,  where  I  reside,  of  about  50  feet  front  on 
reet,"  was  completely  enclosed  in  fence,  and  had 
for  years ;  that  only  the  property  included  within 
>8ure  was  rented ;  that  the  testator  reserved  to  him- 

occupied,  in  connection  with  his  use  of  his  homc- 
:>perty,  to  which  it  was  a  convenient  if  not  a  neces- 
inct,  all  the  rest  of  the  property  round  about  the 
Duse  enclosure  (the  open  part  in  the  rear  of  it  being 
-yard),  it  seems  quite  clear  that  he  intended,  by  the 
3  which  he  used,  to  describe  only  the  tenant-house 

land  within  the  enclosure.  It  was,  by  separation 
long-continued  use,  an  identifiable  and  established 
.  It  did  not  include,  and  it  never  had  included, 
f  more  than  that  which  was  enclosed  in  fence.  The 
always  considered  the  land  outside  of  the  enclosure 
his  homestead  lot,  and  there  is  nothing  to  indicate 
ition  on  his  part  to  include  in  the  devise  of  '*  the 
ler  consideration,  anything  more  than  that  which 
stituted  the  lot  from  the  time  when  he  fenced  it  in, 
ig  it  from  the  rest  of  the  land, 
inable  to  determine,  with  any  approach  to  accuracy, 
BB  of  the  respective  properties  from  the  evidence ; 
i  inclined  to  think  that  it  will  be  found  that  the 
re  Buch,  if  the  wheelwright-shop  lot  be  regarded 
intially  the  same  as  the  Richard  Stockton  lot  (that 
oat  60  feet  front),  as  to  confirm  the  view  I  We^ 
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taken  as  to  the  testator's  intention,  or,  at  all  events,  not  to 
militate  against  it.  The  construction,  however,  does  not  in 
any  wise  depend  on  that  consideration. 

The  executor  will  be  restrained  from  selling  aoymore 
land  with  that  property.  The  costs  of  this  suit  muat  be 
paid  out  of  the  estate. 


John  Taylor  Johnston 

r. 

Charles  Hyde. 


Under  the  evidence, — Ihhl,  that  the  defendant  had  not,  by  icqai» 
cence  in  the  substitution  of  a  small,  wooden  trunk  for  an  open  rM' 
way,  lost  his  right  to  have  such  open  raceway  maintained  over 
complainant's  lands,  as  reserved  in  his  several  grants;  and  thifttke 
court  could  not,  without  his  consent,  compel  him  to  accept  tD70o^ 
ered  conduit  whatever  in  lieu  of  the  original,  open  one. 


Bill  for  injunction  and  cross-bill.     On  final  hearing  on 
pleadings  and  proofs.     Submission  on  brie&  of  counsel. 

Mr,  B.  Wtlliatmon,  for  complainant. 

Mr.  C.  Par/tcr,  for  defendant. 

The  Chaxgellor. 

The   complainant    and    defendant  are   respectively  ^ 
owners  of  adjoining  tracts  of  land  in  Plaiufield.    Ontbit 


Note.-— In  ^ferri(t  v.  Parker,  (/oxe  460,  466 j  an  action  for  inena9»S^ 
quftntity  of  water,  Kinsey,  C.  J.,  said :  **  No  one  has  a  right  to <»*P" 
anotlior  to  have  his  property  improved  in  a  particular  manner; ij*f} 
illegal  to  force  him  to  receive  a  benefit  as  to  submit  to  an  iiV^' 
Also,  WhUon  V.  SmiUi,  S'2  N,  II,  90. 

In  Ilulmc  V.  Shreve^  3  Gr,  Ch.  116^  a  person  entitled  to  tn  ^^ 
ment  by  the  natural  flowoge  of  water,  was  granted  an  ixnnnctioo*^ 
restrain  the  construction  of  an  artificial  sabstitntei  aUnoagli  ^ 
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er,  which  contains  more  than  100  acres  in  its 
8  dwelling-house  (his  country  residence)  stands, 
of  the  latter  is  an  ancient  mill.  The  complain- 
ty  was  conveyed  to  him  in  or  about  the  year 
nee  that  year  he  has  been  in  the  actual  posses- 
upation  of  it.  When  he  bought  it,  there  was 
water-course  (a  raceway)  running  through  it, 
on  the  defendant's  premises  was  then  in  use  as 
r  about  1872,  the  complainant  substituted  for 
a  wooden  box  or  trunk,  of  the  dimensions  of 
i  three  inches  in  height,  two  feet  and  eight 
ith,  and  of  the  length  of  one  thousand  and  sixty 
eabouts,  with  a  fall  of  about  five  inches,  nearly 
>f  the  raceway,  and  filled  in  with  earth  around 
ed  the  place  with  sod.  Over  part  of  it  he  built 
ed  road  from  his  house  to  his  stables.  In  1874, 
nt  entered  upon  the  complainant's  land  and 
3  raise  the  gate  which  the  complainant  had 
5  mouth  of  the  trunk  near  the  dam.  He  was 
do  so  by  the  complainant,  who  denied  his  right 
lis  land,  but  the  defendant  persisted  in  his  pur- 
ng  the  gate.  Immediately  after  that  transac- 
jinal  bill  was  filed  for  an  injunction  restraining 
tering  upon  the  complainant's  premises  for  the 
interfering  with  the  trunk  or  interfering  with 
lant's  premises  for  any  such  purpose,  or  in  any 


3ged  (p,  125)  that  such  substitution  would  be  a  decided 

plainants. 

BeUowsy  9  N,  H.  282 ^  a  defendant  was  held  liable  for 

size  of  a  flume,  although  it  was  more  advantageous  to 

V.  Grand  Junction  Canal  Co,,  15  Bcav,  260,  on  a  motion  fop 
for  the  violation  of  a  covenant  as  to  the  joint  use  of 
held  to  be  no  answer,  to  say  that  the  alterations  would 
08,  or  even  to  prove  that  they  were  beneficial  to  the 
and  see  S,  C,  7  Exch.  281 ;  3  Para,  on  Cont.  *218. 
VkUney,  4$  Me.  2^2,  the  defendant  entered  on  plain tifTs 
1  the  connivance  of  his  co-tenants,  tore  down  plaintiff's 
m  almost  worthless,  and  erected  another  mill,  worth 
ilftoe^ — HeU  that  plaintiff  was  entitled  to  recover,  not 
and  mill,  but  nominal  damages  for  the  ireapam. — ^is. 
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way  disturbing  the  complainant  in  the  enjoyment  of  his 
premises.  On  the  fihng  of  the  bill  an  injunction  wm 
granted,  which  was  subsequently  modified  {Johisii^  v. 
Jli/de,  10  C,  E.  Gr.  454)  so  as  to  permit  the  defendant  Jo 
enter  upon  the  complainant's  premises  for  the  purpoae  of 
raising,  and,  if  necessary,  of  removing  that  gate  and  any 
other  obstruction  to  the  flow  of  the  water  which,  eobsc- 
quently  to  the  filing  of  the  bill,  had  been,  or  at  anytime 
thereafter  might  be,  placed  or  constructed  therein.  Tbe 
defendant  having  answered  the  bill,  filed  a  cross-bill  for  a 
decree  establishing  his  right  to  the  easement  of  an  open 
raceway  through  the  complainant's  premises  leading  from 
the  pond  thereon  to  the  defendant's  mill,  and  to  the  main- 
tenance of  the  i)ond  and  the  dam  thereto,  so  that  the  \*'ater 
in  the  pond  may  be  of  the  same  height  at  which  it  waaow 
the  8th  day  of  May,  1824,  and  the  raceway  of  the  sanic 
depth  and  width  it  was  at  that  date,  and  that  tbe  trunk 
may  be  declared  to  be  a  nuisance  to  him,  and  may  h€ 
abated,  and  the  raceway  restored  to  the  condition  in  which 
it  was  at  that  date,  and  that  Mr.  Johnston  may  be  peipct- 
ually  enjoined  from  continuing,  by  means  of  tbe  trunk,  th* 
gate  therein,  or  otherwise,  any  obstruction  to  the  fnll  a^d 
free  enjoyment  by  Mr.  Hyde  of  the  raceway,  or  from  pr^ 
venting  him  from  going  on  the  property  of  Mr.  Johnston  t<) 
repair  or  clean  out  the  raceway  or  abate  any  nuisance,  acci- 
dental or  otherwise,  to  his  rights  in  the  premises,  or  to  pr^' 
vent  any  obstruction  to  his  enjoyment  of  the  easement 

The  complainant's  property  appears  to  have  been  xs^A^ 
up  of  several  tracts  conveyed  to  him  by  difiTerent  peraoDS- 
One  of  the  tracts,  the  one  lying  next  to  the  defendant's  Uo<* 
on  which  his  mill  stands,  was  conveyed  by  the  defendant  *** 
the  complainant  on  or  about  July  1st,  1872,  and'  contft*^* 
about  three  and  one-half  acres.     The  deed  from  thedefc^"' 
ant  to  the  complainant  for  it  contains  the  following  resef^'*' 
tion :     "  Excepting  and  reserving  to  the  party  of  the  fi** 
part,  his  heirs  and  assigns,  the  right  of  the  raceway,  as  t^^ 
opened,  leading  to  the  pond  below,  with  all  necessary  ri^^ 
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mter  upon  said  premises  along  the  line  of  the  same  for 

purpose  of  cleaning  it  out  and  keeping  it  in  repair,  as 
etofore  granted."    The  next  tract  adjoins  that  land  on 

northeast,  and  is  part,  of  a  tract  of  land  conveyed  by 
S¥i8  M.  Force  to  Zachariah  Webster,  in  1835,  of  which  the 
ct  of  three  and  one-half  acres  above  mentioned  was  also 
•t.  The  deed  from  Force  to  Webster  contains  the  follow- 
j  reservation :  "  The  said  Lewis  M.  Force  reserves  the 
ith  of  thirty  feet  across  the  said  lot  above  conveyed, 
lere  the  race  now  runs,  nine  chains  and  live  links  in 
igth,  and  forty-five  and  a  half  links  in  width,  for  the  use 
his  mill,  with  the  full  privilege  of  ingress,  egress  and 
jressto  and  from  the  same;  to  amend,  repair  and  keep 
order  the  said  mill-race  running  across  the  same,  unto 
'  said  Lewis  M.  Force,  his  heirs  and  assigns  forever,  as 
ig  as  the  same  may  be  used  and  occupied  by  the  said 
svis  M.  Force,  his  heirs  and  assigns."  When,  in  1835, 
txje  conveyed  to  Webster,  the  former  was'  the  owner  of 

defendant's  mill.  He  derived  his  title  from  Eden  S. 
bster,  by  deed  dated  October  27th,  1834,  which  conveyed 
iiim  a  tract  of  41.93  acres,  including  the  tract  above 
itioned  conveyed  in  1835  by  Force  to  Zachariah  Webster, 
that  deed  Eden  S.  Webster  conveyed  to  Force,  with  the 
I,  the  privilege  of  keeping  the  dam  the  same  height 
t  then  was  on  the  lands  of  Daniel  Shotwell,  on  the 
tbeasterly  side  of  the  property  conveyed,  to  raise  the 
^r  for  the  use  of  the  mill.  Eden  S.  Webster  obtained 
title  to  that  property  and  privilege  by  sundry  mesne  con- 
vinces from  Elijah  Shotwell,  who  obtained  the  privilege 
^Daniel  Shotwell.  Elijah  owned  the  land  which  after- 
*d8  became  the  property  of  Lewis  M.  Force,  adjoining 

property  of  Daniel.  By  deed  dated  May  8th,  1824, 
ctiel  conveyed  to  Elijah  half  of  the  dam  and  pond  on  his 
d|With  half  of  the  water  and  water  privileges  thereto 
OQgingy  eituate  on  Green  brook,  for  the  purpose  of  a 
^-mill  erected  on  Elijah's  land,  as  it  then  stood;  the  dam 
be  ndflod  no  higher  than  it  then  was,  without  the  consent. 
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of  the  parties.     By  deed  of  the  same  date,  Elijah  convejed 
to  Daniel  half  of  the  saw-mill  and  race,  together  with  half 
of  the  water  privileges  and  water-courses  belonging  to  the 
saw-mill  on  Elijah's  land  (the  defendant's  mill),  with  the 
privilege  of  a  walk  on  the  race-bank  to  the  saw-mill  froia 
the  dam  erected  for  the  saw-mill  as  it  then  stood;  thedani 
to  be  raised  no  higher  than  it  then  was,  without  the  cooseat 
of  the  parties,  and  the  race  to  be  and  remain  as  it  then 
stood.    Elijah  and  Daniel  thus  became  owners  in  common 
of  the  water  privileges,  including  the  pond,  dam  and  race- 
way, and  also  of  the  mill.     The  contiguous  lands  were  iu 
the  several  ownership  of  each.    June  23d,  1824,  Daniel 
conveyed  his  right  in  the  mill  and  privileges  to  William  P- 
Shotwell,  who,  by  deed  dated  December  10th,  1826,  con- 
veyed the  same  right  to  Elijah,  who  thus  became  the  owner 
of  the  mill  in  severalty,  and  of  the  water  privileges  before 
mentioned,  including  the  dam,  pond  and  raceway.    The 
property  of  Daniel  Shotwell,  on  which  the  pond  and  dacft 
were,  appears  to  have  passed,  by  sundry  mesne  conveyancefli 
to  the  complainant,  who  holds  it  subject  to  the  before-meo- 
tioncd  privileges  granted  by  Daniel  Shotwell.     It  was  con- 
veyed by  Daniel  Shotwell  to  Job  Squier;  by  him  to  Da^^ 
W.  Wetmore;  by  him  to  Edgar  Harriott;  by  him  to  Cyru* 
Townsend ;  by  Townsend  to  Maria  E.  R.  Berckmans,  wb^» 
with  her  husband,  conveyed  it  to  John  W.  Craig,  who  coO' 
veyed  it  to  the  complainant.    The  deeds  from  Squier  to  Wet- 
more  (May  30th,  1843),  from  Wetmore  to  Harriott  (Janu^^'y 
29th,  1845),  and  from  Harriott  to  Townsend  {March  l6t^' 
1848),  were  made  expressly  subject  to  the  right  and  pri^' 
lege  of  a  raceway  on  the  premises,  as  it  existed  in  For^^e* 
his  heirs  and  assigns,  leading  to  his  mill. 

The  evidence  fully  establishes  the  right  of  the  defend^^^ 
to  the  easement  of  the  artificial  water-course  which  ^^ 
claims.  Indeed,  the  existence  of  the  right  is  substanti^^V 
admitted  by  the  complainant.  No  question  on  that  hea(^  ^ 
made  in  the  brief  submitted  iu  his  behalf.  He  relies  ^ 
the  defence  that  the  defendant  abandoned  the  rights  or^ 
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did  not  abandon  it,  that  be  is  bound  by  acquiescence  to 
jpt  the  provision  of  the  trunk,  or  some  similar  subter- 
30US  one,  for  the  transmission  of  tlie  water  from  the 
d  on  the  complainant's  property  to  the  defendant's  mill, 
there  is  no  proof  of  abandonment,  though  there  is 
>f  of  non-user  for  about  a  year.  And  even  this,  accord- 
to  Mr.  Hyde's  testimony,  occurred  merely  from  his 
>ility  to  get  proper  tenants  for  the  mill.  He  testifies 
;,  although  the  mill  was  not  in  operation  during  that 
od,  the  water  was  kept  in  the  pond  until  a  short  time 
>re  Mr.  Johnston  made  liis  improvements  (in  which  he 
stituted  the  box  culvert  or  trunk  for  the  raceway),  and 
1  it  was  let  out.  He  testifies,  also,  that  after  those  im- 
i^ements  were  made,  the  mill  was  in  use  as  such  when- 
•  there  was  a  flow  of  water,  and  that  since  that  time  it 
been  of  but  little  use,  because  of  the  deprivation  of  the 
3r  from  the  substitution  of  the  trunk  for  the  race.  That 
Johnston  knew  that  Mr.  Hyde  had  not  abandoned  the 
t  to  the  raceway,  but  insisted  upon  it,  appears  from  his 
testimony.  He  says  that  he  had  a  conversation  with 
Hyde,  before  he  put  in  the  box,  on  the  subject  of  sub- 
ting  a  wooden  box  for  the  open  raceway,  and  that  the 
r  said  it  would  require  a  box  six  feet  square.  Mr. 
e  swears  that  the  first  intimation  he  had  from  Mr. 
iston  of  his  wish  to  make  any  alteration  in  the  raceway 
Ugh  his  premises,  was  a  request  on  the  part  of  Mr.  Johns- 
iu  the  summer  of  1872,  to  substitute  for  it  iron  pipes, 
bout  one  foot  in  diameter,  to  be  laid  deep  under  the 
^Hd;  and  he  says  he  told  Mr.  Johnston  that  such  pipes 
Id  be  of  no  manner  of  use  to  him,  and  that  he  could 
Under  any  circumstances,  consent  to  the  substitution. 
Jays  that  he  added  that  a  box  six  feet  square  would 
It  water  enough  to  drive  his  mill,  but  that  that  method 
terying  the  water  would  not  be  practicable,  because 
*«  difBcalty  of  cleaning  the  aqueduct;  and  he  referred 
E&  instance,  within  his  knowledge,  in  which,  for  that 
Hi,  a  wooden  aqueduct,  which  had  been  put  down  as 
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a  substitute  for  an  open  raceway,  had  been  found  imprtc- 
ticable.  He  swears  that  he  told  Mr.  Johnston  then  that  the 
raceway  was  none  too  large  as  it  was,  and  that  he  objectci 
to  the  covering  of  the  raceway.  He  further  says,  thit  hi* 
right  to  the  raceway  was  not  in  any  way  disputed,  and  that 
when  the  interview  closed,  he  understood  that  the  proposi- 
tion for  the  substitution  of  an  enclosed  aqueduct  for  the  race- 
way was  to  be  abandoned.  He  swears  that  in  that  conver- 
sation, he  gave  Mr.  Johnston  to  understand  that  he  intended 
to  make  "large  use"  of  his  mill.  According  to  hia  testi- 
mony, the  next  occurrence,  in  order  of  time,  on  the  subject, 
was  his  seeing  some  boxes,  tw'o  feet  eight  inches  wide, 
ready  to  be  laid  at  a  road  (Farragut  road)  which  had  been 
laid  out  over  Mr.  Johnston's  property.  He  says  he  apoke 
about  them  to  the  carpenter  who  had  them  in  charge,  and 
that  the  latter  brought  to  him  the  following  letter  from  T^^- 
Johnston  to  him,  dated  November  12th,  1872: 

"The  surveyors  of  Somerset  county  have  prepared  a  wooden  coIt^^ 
three  feet  wide,  to  be  placed  in  the  Hotchkiss  raceway  (the  raoew^y 
in  question)  where  it  crosses  Farragut  road.  It  is  understood  »0^ 
agreed  between  us  that,  by  suffering  this  to  be  done,  yon  are  \Xi\0^^ 
no  legal  rights  to  the  present  width  of  raceway,  and  that  in  ciM  ^^ 
your  finding  the  flow  of  water  insufficient,  you  shall  have  the  ii<^^ 
rights  as  now  to  require  the  enlargement  of  the  same.  It  is  not  tl*^ 
intention  of  this  paper  to  give  any  rights,  but  only  to  guard  agti"* 
the  loss  of  any  that  now  exist.'' 

Mr.  Hyde  swears  that  the  next  knowledge  he  had  on  tl^^ 
subject  was  that  the  boxes  had  been  put  in  and  covered  nP* 
from  Farragut  road  northward,  across  Mr.  Johnston's  prc^P' 
erty  to  the  dam,  and  that  they  were  all  in  place  ^vA^J 
ground  and  ready  to  be  covered  up  from  the  road  to  b^^ 
mill.  He  also  distinctly  and  expressly  swears  that  he  h*^ 
no  notice  or  knowledge  of  the  operation  of  laying  the  bo^^® 
by  Mr.  Johnston  north  of  the  road,  and  none  of  their  bei'^'^ 
put  down  on  the  other  side  of  the  road,  nearest  to  hispr^I*' 
erty,  until  they  were  being  placed  there.  He  was  not  osi^? 
the  mill  at  the  time,  and  relied  on  the  letter  just  mention® 
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his  protection,  although  he  says  he  knew  the  boxes  were 
Binall. 

he  question  of  abandonment,  as  well  as  that  of  acquies- 
ce, is  set  at  rest  by  Mr.  Johnston's  answer  to  the  cross- 
It  contains  the  following  statement : 

*liis  defendant,  further  answering,  admits  that,  on  or  about  the  Ist 
>f  November,  1872,  he  entered  upon  a  certain  alteration  upon  his 
premises,  and  in  and  about  the  said  raceway  and  dam ;  that  he 
tied  and  proposed  covering  over  the  said  racewayi  and  in  the  place 
>of  to  substitute  iron  pipes,  placed  under  the  ground,  and  which 
reposed  to  put  at  a  depth  which,  as  he  said,  he  thought,  and  did 
k,  would  assist  the  flow  of  the  said  water ;  that  he  applied  to  the 
>lainant  for  permission  so  to  do ;  that  the  complainant  did  not 
a  with  him,  and  did  not  wish  the  pipes  put  there,  and  this  defend- 
not  wishing  to  have  any  difficulty,  abandoned  the  plan  ;  that  this 
ndant  having  then  expended  a  large  sum  of  money  in  the  improve- 
t  of  the  said  property,  and  in  beautifying  the  same,  by  the  means 
«2se  of  the  water  in  the  pond  and  brook  on  his  said  premises,  and 
-osing  to  make  other  large  expenditures  in  the  same  direction  and 
lie  same  purpose,  and  the  said  artificial  raceway  being  unsightly, 
from  the  use  then  made  of  the  water  and  the  change  in  its  use 
1  what  it  had  theretofore  been,  making  it  entirely  unnecessary  to 
^  the  artificial  raceway  an  open  raceway,  this  defendant  deter- 
ed,  by  a  wooden  culvert  sufficiently  large  for  the  purpose  of  oarry- 
aUl  the  water  that  was  then  running  through  the  artificial  channel. 
Lad  run  there  since  this  defendant  had  been  the  owner  of  the 
laises,  to  substitute  the  same  through  his  premises  from  the  pond 
'arragut  road,  in  the  place  of  the  open  raceway,  which  said  Farra- 
voad,  although  upon  this  defendant's  premises,  and  laid  over  them 
^hia  defendant's  consent,  was  laid  out  by  the  public  authorities 
^rding  to  law." 

^he  answer  also  states  that  the  letter  was  written  because 
Mr.  Hyde's  objections.  It  appears,  then,  that  the  box 
I  substituted  for  the  open  raceway,  against  Mr.  Hyde's 
'.  No  acquiescence  can  be  imputed  to  the  latter  under 
i  circumstances,  but,  on  the  other  hand,  Mr.  Johnston 
*  be  held  to  have  acted  at  his  peril. 
in  proved  that,  after  the  box  was  put  in,  in  1872,  Mr. 
i%  received  from  Mr.  Johnston  two  keys  to  a  gate  on  the 
Ckiges  of  the  latter,  so  that  he  and  his  employee  xv^\^\. 
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have  access  to  the  raceway  gate  at  the  dam.    Id  the  som- 
mer  of  1874,  Mr.  Hyde  commenced  to  improve  his  mill, and 
spent  about  $600  on  it  in  so  doing.     While  the  inlp^ov^ 
ments  were  in  progress,  he  passed  in  and  out  of  Mr.  Johns- 
ton's premises,  to  and  from  the  raceway  gate,  and  let  tbe 
water  in  and  out  to  suit  his  convenience,  in  reference  to  the 
improvements  which  he  was  making.     When  the  improve- 
ments were  completed,  Mr.  Johnston's  foreman  called  on 
him  and  asked  if  the  box  would  admit  water  enough  to 
drive  the  mill,  to  which  he  replied  that  it  would  not,  and 
immediately  after  that  the  raceway  gate  at  the  dam  wfitf 
closed  and  nailed  up.     Mr.  Hyde  entered  upon  Mr.  Johiv 
ston's  premises  to  open  the  gate,  and  was  ordered  awaybj 
Mr.  Johnston  himself,  who  denied  his  right  to  be  ther«» 
The  assertion  by  Mr.  Hyde  of  his  right  led  to  this  sait. 
Mr.  Hyde  testifies  that  about  one-half  of  the  water  whiol 
runs  through  the  culvert  goes  through  openings  into  t^^ 
ornamental  ponds,  one  belonging  to  Mr.  Johnston  and  tb^ 
other  to  Mr.  Hotchkiss.     That  the  effect  of  the  substitotioB 
has  been  exceedingly  injurious  to  Mr.  Hyde,  is  beyond  qa^s- 
tion.     It  appears  that  not  one-twentieth  part  of  the\^*ater 
which  would  flow  to  his  mill  by  the  open  raceway,  passes  to 
it  by  the  culvert. 

The  evidence  fails  to  establish  consent  or  tacit  acquies- 
cence on  Mr.  Hyde's  part  in  the  action  of  Mr.  Johnstao. 
There  is  no  evidence  that  he  has  ever  yielded  up  any  of  hi^ 
rights  to  the  water,  but,  on  the  other  hand,  he  appears  to 
have  asserted  all  of  them.  In  this  connection  it  is  note- 
worthy that  the  deed  from  him  to  Mr.  Johnston  reserves,^ 
before  stated,  to  him,  his  heirs  and  assigns,  the  right  of  tb® 
raceway  as  then  opened,  leading  to  the  pond  below,  with  la*^ 
necessary  rights  to  enter  upon  the  premises  along  the  Ki*^ 
of  the  raceway,  for  the  purpose  of  cleaning  it  out  and  kee  J^ 
ing  it  in  repair,  as  theretofore  granted.  Not  only  is  this 
assertion  of  the  right,  but  it  is  a  recognition  of  it  by  H 
Johnston.  The  deed  is  dated  July  Ist,  1872,  but  a  fe 
months  before  the  wooden  boxes  were  laid. 
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^ed,  in  behalf  of  Mr.  Jolinston,  that  arrangements 

Mr.  Hyde  was  a  party,  in  regard  to  the  water 

mill,  indicate  an  intention  not  to  insist  upon  his 

the  water  for  the  use  of  his  mill.     But  those 

ents  have  no  reference  to,  nor  do  they  affect,  Mr. 

ghts,  so  far  as  Mr.  Johnston  is  concerned. 

rther  urged  that  the  public  improvements  which 

1  made  (referring  to  Farragut  road),  forbid  his 

it,  in  the  first  place,  that  improvement  constitutes 

iment  to  the  fullest  enjoyment  of  his  rights,  and, 

^xt  place,  the  culvert  under  that  road  was  laid 

e  guaranty  of  Mr.  Johnston's   letter,   that  Mr. 

mission  to  oppose  it  should  not  be  construed  to 

utmost   right.     Mr.  Johnston  declares   himself 

put  down,  through  his  grounds,  a  culvert  of  such 

IS  as  the  court  shall  direct.     But  without  the  con- 

Ir.  Hyde,  and  in  the  absence  of  any  estoppel  by 

nee,  the  court  cannot  compel  him  to  accept  the 

on  of  a  covered  aqueduct  for  an  open  raceway. 

t  may  be  remarked,  in  order  to  make  a  substitu- 

larger  culvert  for  that  which  has  been  laid,  it 

necessary  to  take  up  the  latter,  and  so  Mr.  Johns- 

1  be  subjected  to  the  very  injury  complained  of 

rable,  and  which  caused  him  to  have  recourse  to 

t  for  a  remedy,  by  injunction,  and  which  alone 

the  action  of  this  court  in  enjoining  Mr.  Hyde. 

•m  on  Mr.  Johnston's  property  appears  to  be  of  the 

eight.     The  raceway,  according  to  the  testimony 

irt  of  Mr.  Hyde  (there  is  none  on  the  part  of  Mr. 

,  except   his   own,  as  to  its  dimensions,  and  he 

lys  it  was  a  wide,  open  raceway),  was  about  four- 

fteen  feet  wide  at  the  top  and  about  nine  feet  at 

)m.    It  will  be  established  at  fourteen  feet  at  the 

line  feet  at  the  bottom. 

will  be  a  decree  in  accordance  with  the  views  above 
1. 
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John  Dawes 

V, 

Caspar  H.  B.  Cammus  and  others. 

1.  a  mere  reference,  in  an  answer,  to  an  agreement  for  osarjithat 
'*  by  said  corrupt  and  usurious  contract  [the  mortgagee]  was  to  reedve 
and  has  already  received  and  taken  more  than  seven  dollars  for  the 
forbearance  of  one  hundred  dollars  a  year,"  no  agreement  whsterer 
being  set  out,  is  insufficient. 

2.  The  rule  that  where  mortgaged  lands  are  sold  in  parcels,  they  tf* 
to  be  resorted  to  in  the  inverse  order  of  their  sale  to  satisfy  such  mort- 
gage, applied,  on  a  foreclosure  of  three  mortgages  covering  the  tua» 
premises,  the  third  of  which  covered  also  another  tract  of  land. 


Bill  to  foreclose  and  cross-bill.     On  final  hearing  on 
pleadings  and  proofs. 

Mr.  James  Buchanan,  for  complainant. 

Mr.  S.  M.  Dickinson,  for  defendant  Samuel  Burk,  jan. 

The  Chancellor. 

The  original  bill  is  filed  to  foreclose  three  mortgages  h^^^ 
by  the  complainant  by  assignment,  two  of  which  are  oa  * 
small  tract  of  land  of  thirteen  and  thirty-seven  one-hu^' 
dredths  acres,  in  the   township  of  East  Windsor,  in  tb^ 
county  of  Mercer,  and  the  third  on  that  property  and  a  1^ 
of  land  in  the  borough  of  Hightstown.     The  first-mentioo^ 
two  mortgages  were  given  by  Henry  Silvers  and  wife    *^ 
Joseph  Ely,  now  deceased.     One  of  them  is  dated  May  31^^' 
1841,  and  the  other  April  3d,  1851.     They  were  assigned  ^^ 
Ely's  executors  to  Joseph  J.  Ely,  and  by  him  to  the  co 
plaiuant  Dawes,  April  29th,  1873.     The  other  morl 
was  given  June  20th,  1868,  by  Esbon  R.  Cole  and  wife 
Olmstead  H.  Reed,  by  whom  it  was  assigned  to  the  co 
plainant  Dawes,  February  24th,  1878.     The  original  bill 
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breclose  these  mortgages  as  to  the  tract  of  about 
acres. 

Silvers  conveyed  that  tract  to  Esbon  R.  Cole,  sub- 
be  two  mortgages  then  on  it  (and  the  payment  of 
ole  assumed),  by  deed  dated  March  28th,  1866.  In 
er  of  that  year.  Cole  and  his  wife  conveyed  a  part 
roperty  to  the  Pemberton  and  Hightstown  Railroad 
jr.  By  deed  dated  February  11th,  1871,  they  con- 
lOther  part  of  it  (two  acres  and  seven-eighths)  to  the 
it  Caspar  H.  R.  Cammus,  and,  by  sale  under  a  judg- 
jovered  in  the  supreme  court,  April  8th,  1872,  by 
Silvers  against  Cole,  the  former  acquired  title  to 
of  the  property,  ten  and  one-half  acres.  He  con- 
May  5th,  1874,  to  Abraham  H.  Harris,  and,  under 
ent  against  Harris,  it  was  sold  to  Reuben  Norris, 
the  8th  of  April,  1875,  conveyed  it  to  Charles  Burk, 
the  19th  of  the  same  month,  conveyed  it  to  Samuel 
n.,  who  mortgaged  it  to  Charles  Burk. 
[ightstown  property  was  mortgaged  by  Cole  and  his 
John  H.  Silvers,  by  mortgage  of  March  1st,  1871,  \t 

ler  a  foreclosure  thereof,  it  was  sold  to  John  H.  j^ 

nd  Aaron  Dawes,  in  1873,  subject  to  the  complain- 
>rtgage  thereon,  and  Dawes  subsequently  bought 
est  of  Silvers  in  the  property,  who  conveyed  it  to 
)rdingly. 

'OSS-bill  is  filed  by  Samuel  Burk,jun.,to  subject  the 

>wn  property  also  to  sale,  in  exoneration,  in  equity, 

nd.     By  his  answer  to  the  original  bill,  he  sets  up 

the  mortgage  to  Reed,  but  it  is  not  sufficiently 

The  allegation  is  that  Cole,  the  mortgagor,  being 

of  a  loan  of  ?2,500,  applied   to  a  lawyer,  who 

1  him  he  could  obtain  it  for  him  if  he  would  give 

I  bond  and  mortgage  for  $2,500 ;  that  Cole,  relying 

iwyer,  and  being  in  straitened  circumstances,  made  .=. 

1  and  mortgage  to  Reed,  and  also  paid  $150  to  the  .- 

entioned  lawyer  acting  as  the  attorney  for  Reed,  as  ,  | 

na  for  the  loan.    There  is  no  allegation  that  Reed  !! 


I 

I.; 

J 

I 
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received  the  $150,  or  any  part  of  it,  or  that  the  agreement 
to  pay  it  was  any  part  of  his  contract  for  the  loan.  The 
answer,  indeed,  alleges  that  ''  by  said  corrupt  and  oBurioos 
contract  Reed  was  to  receive,  and  has  already  received  and 
taken,  more  than  seven  dollars  for  the  forbearance  of  $100 1 
year,"  but  no  agreement  whatever  is  stated.  The  defence 
of  usury  must,  therefore,  be  dismissed  from  consideration. 
And  so,  too,  of  another  defence,  viz.,  that  the  Reed  mort- 
gage was,  in  fact,  paid  off  by  Aaron  Dawes  after  he  became 
the  sole  owner  of  the  Hightstown  property,  though,  as  ii 
alleged,  he  still  keeps  it  on  foot  by  means  of  an  assignment 
of  it  from  Reed  to  his  brother,  the  complainant.  Job 
Dawes.  This  defence  is  not  set  up  in  the  pleadings,  and, if 
it  had  been,  it  is  not  established  by  the  evidence. 

It  remains  merely  to  state  the  order  of  sale  for  the  paj- 
ment  of  the  complainant's  mortgages.     The  parcel  sold  tx^ 
Burk  is  to  be  first  sold  to  pay  the  three  mortgages,  for  tb^ 
conveyance  to  him  (and  so  is  the  judgment,  too,  nndcr 
which  the  sale  was  made)  is  subsequent  to  the  convejiwice* 
to  the  railroad  company  and  Cammus,  respectively,  and  t<> 
the  mortgage  to  Hill,  under  foreclosure   of  which  Aaron 
Dawes  holds  his  title  to  the  Hightstown  property.    That 
property  does  not  appear,  by  any  evidence  laid  before  me, 
to  have  brought  more  than  the  amount  due  on  that  mort* 
gage.     The  Hightstown  property  is  to  be  next  sold  to  pay 
any  balance  which  may  be  due  after  applying  the  proceed 
of  the  sale  of  Burk's  property  to  the  money  due  on  the  Reed 
mortgage.     The  Canmius  property  is  to  be  next  sold,  and 
after  that  the  railroad  parcel,  if  necessary,  to  pay  any  mow/ 
remaining  due  on  the  first  two  mortgages. 
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Anna  Bowne  and  others 

V. 

Japhet  B.  Deacon. 

lefendant  dug  a  diteh  on  his.  own  land  to  drain  a  marl  pit 
m.  Afterwards,  and  within  twelve  year?,  the  complainants'  ances- 
:tended  a  ditch,  used  to  drain  his  land  through  the  lands  of  a 
person  (S.),  so  as  to  connect  it  with  defendant's  ditch ,  and,  in 
ig  it,  followed  a  natural  hollow  on  S.'s  lands. — Heldj  that  com- 
tnts  acquired  no  easement  thereby  over  defendant's  lands. 


1  for  relief.     Od  final  hearing  on  pleadings  and  proofs. 
'.  CI  Ewan  Merritty  for  complainants. 
•.  M.  R.  Sooy^  for  defendant. 

:s  Chancellor. 

le  complainants,  by  their  bill,  allege  that  on  the  death 
leir  father,  in  1878,  they  became  en1:itled,  by  devise  in 
rill,  to  his  farm,  situated  in  Westhampton  township,  in 
ington  county,  and  that  they  soon  thereafter  entered 
possession  thereof,  and  have  continued  to  occupy  it 
since;  that,  at  the  time  of  his  death  and  for  more  than 
ty  years  preceding,  there  had  passed  over  and  across 
arm,  on  certain  parts  thereof,  in  an  easterly  direction, 
tain  water-course  or  ditch,  in  which  the  water  had  for 
period,  or  more,  been  wont  to  run  and  flow,  and  of  right 
'un  and  flowed,  over,  across,  from  and  off*  the  farm  to 
>ver  theiand  of  Robert  Sowersby  or  his  heirs,  for  the 
Dce.  of  about  twenty  feet,  and  thence  into  a  ditch  or 
r-course  on  the  farm  of  the  defendant,  and  thence 
igh  that  farm  to  Eld  ridge's  creek;  and  that  the  defend- 
in  April,  1879,  unlawfully  filled  up,  in  part,  the  chan- 
f  the  water-course  or  ditch,  where  it  ran  over  his  land 
the  complainant's  farm,  at  the  division  line  between 
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his  property  and  the  Sowersby  land,  and  so  prevented  the 
passage  of  the  water,  and  overflowed  some  of  the  compliuD- 
ants'  land,  especially  certain  fields  near  their  raansion-hoose, 
to  their  great  annoyance,  inconvenience  and  discomfort 
The  bill  prays  a  perpetual  injunction,  restraining  him  from 
filling  up  or  in  any  way  obstructing  the  channel  of  the 
water-course  or  ditch  on  his  land,  and  from  preventing  in 
any  way  the  free  passage  of  the  water  from  the  complain- 
ants' land  through  it. 

The  defendant,  by  his  answer,  denies  that  the  ditch  hw 
existed  on  his  land  for  so  long  a  period  as  is  alleged  in  the 
bill,  or  for  more  than  about  seven  years  before  the  filing  oi 
the  bill;  and  avers  that  it  was  dug  in  or  about  1872,  to drai^ 
two  marl  holes  on  his  land,  and  that  after  it  had  been  dog 
the  complainants'  father  continued  across  the  Sowersby  ]b^^ 
a  ditch  which  he  had  previously  dug  on  his  own  property 
and  joined  it  with  the  ditch  on  the  defendant's  land,  witbo^^ 
consent  or  authority  to  do  so.     He  admits  that  he  did  fill  ^' 
the  ditch  as  stated  in  the  bill,  but  asserts  and  insists  up^^ 
his  right  to  do  so,  and  denies  the  complainants'  right  to  t^^ 
the  ditch  to  drain  their  land. 

The  case  made  by  the  bill  is  not  sustained  by  the  eviden^^ 
On  the  other  hand,  it  appears  clearly  that  the  complainai^^ 
have  no  right  to  the  relief  which  they  seek.  In  1866  ^ 
1857,  according  to  the  testimony  of  the  complainants  aw^ 
their  brother  Joseph,  who  was  sworn  for  them,  their  fath^ 
Philip  Bowne,  caused  to  be  dug  on  his  farm,  now  owned  "i^ 
the  complainants,  a  ditch  which  is  part  of  the  ditch  referr^^ 
to  in  the  bill,  and  in  respect  to  which  relief  is  sought, 
was  not,  however,  connected  with  the  ditch  on  the  defen-  * 
ant's  laud,  the  obstruction  of  which  is  the  ground  of  co^' 
plaint;  for  that  ditch  was  not  dug  until  long  afterwards---' 
in  the  year  1868.  Nor  did  the  ditch  dug  by  Bowne  exte 
to  the  defendant's  land.  It  stopped  at  the  line  between  t 
lands  of  Bowne  and  Sowersby.  Sowersby's  land,  at  t 
place,  lay  north  of  the  Bowne  land,  and  it  adjoined  (lyi 
east  of  it)  the  defendant's  land  on  which  the  defendan 
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Sowne's  ditch  did  not  even  discharge  its  water 
idant's  land.  According  to  the  testimony  of 
owne,  it  discharged  its  waters  on  the  land  of 
Ee  also  testifies  that,  in  order  to  extend  the 
ditch  on  the  defendant's  land,  it  was  necessary 
3h  through  a  knoll.  He  says  the  knoll  was 
ieet  high.  Other  witnesses  say  it  was  higher 
le  also  testifies  that  the  ditch  which  his  father 
Sowersby's  land  to  connect  the  ditch  dug,  as 
^mplainants  say,  in  1856  or  1857,  with  the  ditch 
lant's  land,  was  dug  only  about  ten  or  twelve 
Phis  testimony  is  in  accordance  with  that  of 
les  in  the  cause. 

lainant  Anna  Bowne  testifies  as  follows:  To 
"  Was  the  natural  flow  of  the  water  accumu- 
I  meadow  through  which  this  ditch  (the  con- 
i)  now  runs,  towards  and  through  the  land  of 
jrsby,  and  along  the  line  in  which  said  ditch 
antly  opened?"  she  replied:  "Not  where  the 
I  is;  not  through  the  knoll."  To  the  question 
is  ditch,  would  the  water  accumulating  on  the 

drained  thereby,  have  made  for  itself  a  chan- 
irection  in  which  the  ditch  now  runs?"  she 
No;  the  land  could  not  be  drained  without 
ugh  the  kuoll."  She  says  the  ditch  was  dug 
knoll  for  her  father,  by  Caleb  Henry,  in  1869. 
led  for  the  complainants,  testifies,  indeed,  that 
he  ditch  he  followed  an  old  ditch  or  water- 
lie  came  into  the  defendant's  ditch,  but  he  after- 
«8-examination,  explains  that  what  he  followed 

or  water-course,  but  was  a  hollow  where  the 
m.  He  says  that  the  ditch  on  Bowne's  land 
near  a  piece  of  woods,  and  the  water  then 
hrough  a  gully  on  Sowersby's  land,  and  wasted 
e  ground  somewhere,  he  does  not  know  where. 
have  no  recollection  of  the  knoll  through  which 
itch.     He,  at  Bowne's  direction,  deepened  the 


462  CASES  IN  CHANCERY.  [32  Eq. 


Bowne  v.  Deacon. 


ditch  on  the  defendant's  land  at  that  time.  It  appears  that 
the  defendant  then  strenuously  objected  to  the  connection, 
and  at  once  took  advice  of  counsel,  and,  acting  on  it, 
obstructed  the  passage  of  the  water,  and  when,  sboot 
a  week  afterwards,  Bowne  removed  the  obstruction,  he 
obstructed  it  again.  He  says  he  obstructed  it  two  or  three 
times  after  Henry  dug  it  out. 

It  also  appears  that  in  1877,  when  William  Hughes,  who 
was  employed  b}-  Philip  Bowne  in  ditching,  w^as  engaged, 
under  the  direction  of  the  latter,  in  clearing  out  the  ditch 
on  the  defendant's  land,  the  defendant  stopped  him,  m^ 
Bowne,  on  the  fact   being  reported  to  him   by  Hugh^i 
acquiesced,  saying  he  would  see  the  defendant  about  tbe 
matter.     The  defendant  obstructed  the  passage  of  water 
into  the  ditch  again  in  April,  1879,  just  before  the  bill  ^•^ 
filed. 

The  connection  of  Bowne's  ditch  with  that  on  the  defend* 
ant's  land,  clearly  was  not  only  not  with  the  consent  of  ^'^^ 
defendant,  but  it  encountered  his  protest  and  active  and  f^^" 
cible  opposition,  and  has.  never  been  acquiesced  in,  ^^ 
always  opposed  by  him.     The  complainants  do  not  sb^ 
themselves  entitled  to  the  easement  which  they  claim  on  ^^' 
defendant's  land. 

The  view  I  take  of  the  case  renders  it  unnecessary    * 
enter  upon  the  consideration  of  the  question  whether  tt^ 
ditch  on  Bowne's  laud  was,  in  fact,  dug  as  early  as  1856   ^^ 
1857.     There  is  much  testimony  to  the  contrary,  and  c'^ 
weight  of  the  evidence  is  that  it  was  not  dug  until  abc^*^:, 
1867,  and  had  not  existed  for  over  twenty  years,  as  alleg'^^ 
by  the  complainants,  but  only  about  twelve,  when  the  tP^ 
was  filed.     Again,  that  ditch,  whenever  it  was  dug,  whetl^ 
in  1856  or  1857,  or  not  till  1867,  was  dug  for  the  relief 
Bowne's  land  from  the  water  which,  before  that   ti 
stood  upon  it  for  a  great  part  of  the  year.    It  w^as  mesk^ 
devised  by  Bowne  to  drain  his  land,  to  relieve  it  from  wa 
which  otherwise  would  stand  upon  it  until  it  soaked 
into  the  ground  or  evaporated.    Joseph  H.  Bowne  testi 
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before  the  ditch  was  dug  the  water  stood  on  the  land 
two-thirds  of  the  year;  that  no  crops  were  raised  on  it 
>re  the  ditch  was  dug,  and  that  it  was  in  part  reclaimed 
made  profitable  by  means  of  the  ditch. 
1 1869,  Philip  Bowne  sought  still  further  to  relieve  his 
I  from  the  water  by  continuing  the  ditch  through  the 
11,  so  as  to  discharge  the  water  in  the  ditch,  by  a  new 
wholly  artificial  channel,  into  a  ditch  on  the  defendant's 
,  and  that,  too,  against  the  active  opposition  of  the  latter 
te  proceeding.  And  because  the  defendant,  continuing 
opposition  to  the  unauthorized  use  of  his  property, 
*Qcted  the  flow  of  the  water  into  the  ditch  on  his  land, 
auit  was  brought. 

le  complainants  show  no  claim  to  relief.     The  bill  will 
Lsmissed,  with  costs. 


John  N.  Fiacrb,  executor, 

V. 

Edward  Brown  Chapman  and  others. 

«cond  mortgagee  paid  certain  taxes  and  assessments  imposed  on 
remises,  after  a  sale  to  the  city  for  their  non-payment,  and  took 
«ignment  of  the  certificates  of  sale,  such  taxes  and  assessments 
r,  by  the  charter,  a  lien  prior  to  other  encumbrances.  On  fore- 
re  of  the  first  mortgage. — Heldf  that  he  was  entitled,  by  equitable 
»gation,  to  the  city's  lien,  and  to  re*imburse\nen  t  for  whatever 
he  had  paid  for  legal  and  valid  claims  of  the  city,  and  that  he 
i  obtain  relief  by  answer. 

ill  to  foreclose.      On  final  hearing  on  pleadings  and 


fr.  W.  A.  Lewis,  for  complainant. 

fc  a  S.  See,  for  William  R.  Mitchell,  holder  of  the 
«d  mortgage. 
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The  Chancbllor. 

The  bill  is  filed  to  foreclose  a  mortgage  (the  first)  onpren- 
ises  in  Jersey  City,  and  the  holder  of  the  second  mortgip 
is  made  a  party.  He  answers,  claiftiing  a  lien  panmoont 
to  that  of  the  first  mortgage,  for  certain  annual  tix«, 
water  rents  and  sewer  taxes,  and  an  assessment  for  wgoli^ 
ing  the  sidewalk  (and  interest  and  costs  thereon),  whid 
were  imposed  on  or  in  respect  to  the  mortgaged  preraisei, 
and  which  taxes  and  rents  were  paid  by  him  after  sales  rf 
the  property  to  the  city  for  non-payment  thereof.  He 
claims  to  have  an  assignment  of  the  certificates  of  8aIe,ioi 
of  the  demand  for  the  assessments,  but  he  produces  no 
formal  assignment  thereof  and  proves  none.  He  refiesoD 
the  unsigned  memorandum,  "Assigned  to  Wm.  R.  Mitchdl, 
written  across  each  of  the  receipts  for  the  money  paid  ly 
him,  as  evidence  of  the  assignments.  He  has  no  declaim  j 
tion  of  sale  for  the  premises.  He  produces  no  proof  to 
establish  the  validity  of  the  sales,  or  even  the  fact  thatthj 
were  made,  nor  the  levying  or  assessment  of  the  taxes  of 
water  rents,  nor  of  the  making  of  the  assessment  for  regul*^ 
ing  the  sidewalks.  He  produces  nothing  but  the  certificate* 
of  sales,  and  the  bill  of  the  assessment,  with  the  receipt 
appended  thereto,  respectively,  and  the  memorandum  befix^ 
mentioned  written  across  them.  The  complainant  all^ 
L..V.I.  the  sales  are  invalid,  and  it  is  not  denied. 

But  while  the  defendant  has  not  established  a  paramoont 
title  under  the  sales  (indeed,  he  claims  none,  but  only  • 
lien),  he  has  shown  that  he  has  paid,  by  way  of  rederaptioflj 
taxes  assessed  upon  the  property,  and  which,  under  tw 
charter,  were  a  prior  lien  to  the  complainant's  mortgage 
and  for  non-payment  whereof  the  property  might  havebcco 
sold,  and  under  the  sale  a  title  superior  to  the  complainant 
mortgage  given.  P.  L.  1872  p,  1155  §  152;  Hdrdenbwr^^' 
Converse,  4  Stew,  JEfj.  500,  In  equity  he  is  entitled  to  thJ 
benefit  of  the  lien.     Schatt  v.  Grosch^  ^  Stew,  Eq.  197. 

It  would  be  far  from  just  to  give  the  complainant  th« 
benefit  of  these  payments  at  the   expense  of  the  second 


TBW.]  MAY  TERM,  1880.  465 


Fiacre  v.  Chapman. 


rtgagee.  They  amount  to  over  f 900.  If  any  of  the 
ney  paid  by  the  latter  was  paid  for  unlawful  penalties, 
cannot  recover  it  in  this  suit ;  and  if  any  of  the  assess- 
ats  were  illegal,  he  cannot  recover  them.  Atwater  v. 
5^,  1  Stao.  JEq.  361.  But  he  may  recover  what  he  has  paid 
lawful  taxes  and  assessments  (and  lawful  interest  and 
8  thereon),  which  were  liens  upon  the  property,  and 
ch  it  was  necessary  to  pay  to  save  the  property  from 
3  under  paramount  liens,  and  he  may  recover  under  his 

at  it  is  urged,  on  behalf  of  the  complainant,  that  though 
taxes  were  a  lien  on  the  land  paramount  to  the  first 
tgage,  yet  the  lien  is  discharged  by  the  payment.  If 
e  conceded  that  the  lien  was  discharged  by  the  pay- 
t8,  that  will  not  deprive  Mr.  Mitchell  of  his  right  of 
cibursement  for  the  payments  out  of  the  property  in 
.nee  of  the  lien  of  the  complainant's  mortgage.  They 
3  in  no  sense  voluntary.  It  is  proved  that  he  made 
1,  relying  on  the  lien  for  his  indemnity.  He,  indeed, 
not  compelled  to  make  them  by  any  duty  he  owed  the 
plainant,  but,  in  order  to  relieve  the  property  from  the 
mount  lien  of  the  taxes  and  protect  it  for  himself 
nst  the  consequences  thereof,  he  was  constrained  to 
^  them.  Having  thus  preserved  the  property  to  the 
plainant  as  well  as  himself,  he  is  entitled  to  equitable 
'ogation,  and,  under  the  circumstances,  a  cross-bill  is 
necessary  to  give  him  the  benefit  of  that  principle.  An 
ver,  indeed,  can,  as  a  general  rule,  pray  nothing  except 
e  dismissed  the  court.  But  there  are  cases  in  which  it 
'  properly  set  up  a  defence  in  the  nature  of  a  claim  for 
itantial  relief  against  the  complainant,  and  the  relief 
"  be   accorded  thereon.     Dayton  v.  Melicky  12  C.  E. 

see. 

a  ihie  case,  where  the  proceeding  is  in  rem^  and  the  sub- 
aent  encumbrancer  sets  up  in  his  answer  a  paramount 
a  for  expenses  necessarily  paid  to  save  the  property, 
ire  no  exception  was  filed  to  his  answer,  and  he  has  takea 
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testimony  on  the  subject,  where  the  complainant  has  had  fall 
opportunity  to  do  likewise,  and  the  cause  has  proceeded  to 
final  hearing,  it  would  not  be  just  to  deny  him  the  relief 
he  asks. 

Again,  it  is  within  the  power  of  the  court,  under  the  cir- 
cumstances, to  direct  that  a  cross-bill  be  filed,  if  necessary 
to  do  justice.     ^  Dan.  Ch.  Pr.  1650. 

There  will  be  a  reference  to  a  master,  and  the  amount  to 
be  allowed  to  the  second  mortgagee  for  his  payment  for 
taxes  will  be  one  of  the  subjects  of  the  reference. 


Francis  Schuh 

V. 

The  Mayor  and  Common  Council  of  thb  City  op  NkwaJ** 

Bill  for  relief.    On  final  hearing  on  pleadings  and  pro^"* 
Mr.  F.  B.  Allen,  for  complainant. 
Jlr.  Henry  Yming,  for  defendants. 

The  Chancellor. 

It  is  admitted  and  agreed  by  the  counsel  of  the  parti^> 
that  the  facts  in  this  case  bring  it  precisely  within  the  ^^^ 
sion  of  the  court  of  errors  and  appeals  in  Bogeri  v.  C^  ^ 
Elizabeth,  12  C.  E.  Gr.  668.  On  that  admission  there  ^ 
be  a  decree  for  complainant  accordingly. 
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HB  Board  of  Chosen  Freeholders  of  the  County  of 

Middlesex 

V. 

IS  President  &c.  of  the  State  Bank  at  New  Bruns- 
wick. 

The  state  treasurer  of  New  Jersey,  being  informed  that  the  State 
K^k  at  New  Brunswick,  in  which  he  had  a  deposit  of  $33,900  of  state 
ids,  was  in  an  embarrassed  condition,  drew  on  that  fund,  and  depos- 
ed his  draft  for  collection  in  the  Trenton  Bank,  in  which  he  also  kept 
^«te  account.  The  amount  of  the  draft  was  credited  to  the  treas- 
»r,and  it  was  forwarded  for  collection  the  same  day,  received  by  the 
1.  te  Bank  the  next  day,  charged  to  the  treasurer  and  credited  to  the 
3Dton  Bank.  At  one  o^clock  on  that  day  the  State  Bank  closed  its 
c^rs  on  account  of  insolvency,  and  is  now  in  the  hands  of  a  receiver. — 
'^y  that  the  Trenton  Bank  only  acted  as  a  collecting  agent  for  the 
dommodation  of  the  state,  in  the  matter,  and  was  not  chargeable 
^li  the  loss  of  the  amount  of  the  draft ;  but,  even  if  it  were  otherwise 
^le,  the  failure  of  the  treasurer  to  communicate  to  the  Trenton 
-^k  his  knowledge  or  information  of  the  failing  condition  of  the 
^te  Bank,  would,  in  equity,  discharge  the  former  bank. 


On   application  by  petitiou  to  establish  the   rights  of 
Arties. 

Ifr.  J.  P.  SiockioUj  attorney-general,  for  the  state. 

ifr.  jB.  Gummerey  for  the  Trenton  Banking  Company. 

The  Chancellor. 

On  the  30th  of  March,  1877,  there  were  on  deposit  in  the 
tate  Bank  at  New  Brunswick,  to  the  credit  of  the  treasurer 
f  the  state  of  New  Jersey,  $33,900  of  state  funds,  placed 
here  by  that  officer,  and  on  that  day  there  was  due  from 
hit  bank  to  the  Trenton  Banking  Company  the  sum  of 
482.60,  funds  subject  to  the  draft  of  that  company.  On 
bit  day  the  state  treasurer,  having  been  informed  that  th^ 
SI 
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Stat«  Bank  was  in  an  embarrassed  and  precarious  condition,  f  ^ 
with  a  view  to  securing  part  of  his  deposit,  made  his  drafton 
the  bank,  and  deposited  it  for  collection  with  the  Trenton 
Banking  Company,  with  which  he  had  an  account  as  a 
depositor  in  his  official  capacity.  The  banking  company  at 
once,  on  his  credit,  credited  his  account  with  the  amoant  of 
the  draft,  and  the  same  day  forwarded  the  draft  to  the  State 
Bank  for  collection.  On  the  next  day  it  was  received  bj 
that  bank  and  charged  to  the  treasurer,  and  credited  totbe 
banking  company,  but  at  one  o'clock  in  the  afternoon  of 
that  day  the  bank  ceased  business,  on  account  of  its  insolv- 
ency, and  closed  its  doors.  A  few  days  afterwards  it  ys'Bi 
declared  insolvent  by  this  court,  and  a  receiver  appointe^J- 
The  banking  company  proved  its  claim  for  the  ^82.  S" 
before  mentioned,  but  made  no  claim  for  the  amount  of  tb^ 
draft. 

The  question  presented  is,  whether  it  or  the  state  fih»l 
prove  the  claim  for  the  amount  of  the  draft,  or,  in  otlm*'' 
words,  whether  the  loss  to  be  sustained  in  respect  to  tti^ 
amount  represented  by  the  draft  is  to  be  borne  by  the  8t»t€ 
or  the  banking  company.     It  is  quite  clear  that  it  is  to  l^ 
borne  by  the  former.     The  amount  of  the  draft  was  cio^' 
ited  by  the  banking  company  to  the  treasurer,  on  the  cre<i** 
of  the  latter  merely.     The  transaction  was  a  mere  collecti^^^ 
for  the  accommodation  of  the  treasurer,  and  the  credit  vcfls 
given  according  to  the  custom  of  banks  in  such  cases,  ^^ 
the  obvious  understanding  that  if  the  draft  should  not  ^ 
collected  the  credit  should  be  cancelled.     No  liability  to  P^J 
the  amount  of  the  draft  to  the  treasurer  was  incurred  by  ^^ 
banking  company  in  the  premises,  except  in  case  of  faU^^ 
to  discharge  its  duty  with  respect  to  collection.     It  did  *^^ ' 
by  the  credit  given  to  the  treasurer,gaake  the  claim  its  o"^^' 
or  in  anywise   guarantee   collection.     Under  the  ciro*^^' 
stances,  it  was  the  mere  agent  of  the  treasurer  for  the    ^^* 
lection  of  the  draft.     3Iorse  on  Banks  388;  Nat.  Gold  ^'^"' 


V.  McDonald^  51  Cal.  64*    And  it  discharged  its  whole  ^^^ 
in  the  collection.    It  did  not  wait  till  the  next  day,  bat^     ^ 
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arded  the  draft  on  the  same  day  on  which  it  was  received, 
is  not  alleged  that  it  anywise  failed  in  its  duty  as  an 
ent  for  collection.  But  if  it  had  incurred  liability  by  the 
ire  act  of  giving  the  credit,  the  fact  that  the  treasurer, 
len  he  deposited  the  draft,  did  not  communicate  to  the 
iking  company  that  which  he  knew  and  it  did  not  know^ 
wit,  that  the  State  Bank  was  in  an  embarrassed  and  fail- 
:  condition,  would,  in  equity,  discharge  it  from  liability. 
S'or  will  the  fact  that  it  was  credited  with  the  amount  by 
i  State  Bank,  under  the  circumstances,  avail  to  charge 
>  banking  company  with  the  draft.  The  credit  was  not 
ayment.  Moreover,  it  was  made  by  the  officers  of  the 
ite  Bank  at  a  time  when  they  must  have  known  of  the 
olvency  of  their  bank,  and  that  it  would,  in  a  few  minutes 
Brwards,  comparatively,  close  its  doors  on  that  account, 
1  go  into  the  hands  of  a  receiver. 

Che  debt  is  not  the  debt  of  the  banking  company,  but  of 
^  state,  and  may  be  proved  on  behalf  of  the  latter. 


David  H.  Noe 

V. 

Noah  T.  Noe. 

^  biU  was  filed  to  foreclose  a  mortgage  for  both  principal  aifd  inter- 
A  plea  thereto,  purporting  to  be  a  plea  to  the  whole  bill,  but  set- 
K  np  a  defence  to  the  principal  of  the  mortgage  only, — Heldf  bad, 
L  overruled. 


BiU  to  foreclose.     On  plea. 

tfr.  jR.  E.  Cheiwoody  for  the  plea. 

JHr.  O.  Berry ^  for  complainant. 
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The  Chancellor. 

The  plea  sets  up  a  covenant  contained  in  the  mortg«pi 
that,  should  Adeline  Noe,  the  wife  of  the  complainant,  w^ 
vive  her  husband,  and  claim  any  dower  or  other  rightia 
the  mortgaged  premises,  and  recover  such  dower  or  right 
in  the  premises  by  due  process  of  law,  such  claim  or  recov- 
ery by  her,  or  the  amount  or  value  thereof,  should  be  crefiteii 
by  the  complainant,  his  executors,  administrators  or  assipHi 
on  account  of  the  principal  sum  of  the  mortgage,  and  ij 
avers  that  Adeline  Noe  is  still  living.     The  plea  i8  to  tin 
whole  of  the  bill.     It  does  not  extend  to  the  whole,  hoi-l 
ever,  but  only  to  the  right  to  recover  the  principal  of  W 
mortgage.     It  does  not  cover  the  right  to  the  interest  ^j 
is,  therefore,  bad.     Beames  on   Pleas  ^,  43.     It  wiB 
overruled. 


Oliver  II.  P.  Emley  and  others 

V. 

Ezekiel  Mount  and  others. 

A  mortgage  of  $979  was  given  to  commissioners  in  partitioo, 
about  fifty-three  acres  of  land.     Their  vendee  sold  off,  in 
tracts,  all  of  the  premises,  except  about  ten  acres,  subject,  howaTtf^l 
the  mortgage.     He  then  sold  the  ten-acre  tract,  and  an  adjoining' 
of  eighteen  acres,  to  one  Stout,  for  $3,500,  with  an  assumption  of  < 
$979  mortgage.    Stout  afterwards  gave  a  mortgage  on  both  lo<i|i 
then  sold  them.     On  foreclosure  of  the  $979  mortgage  againift 
fifty-three  acres, — Held^ 

(1)  That  Stout's  assumption  of  the  $979  mortgage  was  only 
and  does  not  bind  the  eighteen  acres  in  the  hands  of  his  mc 
or  grantee. 

(2)  That  a  mortgagee's  right  to  proceed  in  equity  against  ont^ 
has  assumed  to  pay  his  mortgage,  does  not  embrace  a  claim  to 
purchase-money  on  a  sale  of  the  mortgaged  premises,  or  to  tho' 
dor*s  lien  to  secure  it. 

(3)  That  a  defendant  cannot  set  up  such  claim  by  answer;  ft< 
bill  is  necessary. 
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II   to  forclose.     On  final   hearing,  on  pleadings   and 

'•  M.  JR.  iSboy,  for  complainant. 

'•  C.  JE.  Hendrickson^  for  Durell,  "Woodward  and  Mount. 

••  F.  VocrheeSy  for  Mrs.  Stevenson. 

^is  Chancellor. 

^e  bill  is  filed  to  foreclose  a  mortgage  given  to  the  com- 
lants,  Oliver  H.  P.  Emley,  Abraham  T.  Curtis  and 
ph  M.  Seeves,  commissioners  to  divide  the  real  estate 
oeeph  Hopkins,  deceased,  by  Nehemiah  Lamb,  March 
,  1854,  on  a  tract  of  land  of  about  fifty-three  acres,  in 
lington  county.  Subsequently,  in  1866,  Lamb  conveyed 
property  to  Ezekiel  Mount,  subject  to  the  mortgage,  and 
int  afterwards  conveyed  all  the  land,  except  a  tract  of 
at  ten  acres,  in  various  parcels,  to  different  persons,  at 
Jrent  times,  subject  to  the  mortgage.  After  making 
e  conveyances,  he  conveyed  the  lot  of  about  ten  acres, 
I  another  lot  adjoining  it  of  about  eighteen  acres,  tx) 
rge  Stout,  by  deed  dated  February  15th,  1867.  The 
ideration  of  that  deed  is  therein  declared  to  be  "$3,500, 
the  assumption  of  a  mortgage  of  about  $979,  held  by 
ph  M.  Reeves,  commissioner  in  trust  for  the  heirs  of 
ph  Hopkins,  deceased." 

le  mortgage  referred  to  was  the  complainants'  mort- 
t.  On  March  25th,  1867,  Stout  gave  a  mortgage  for 
M)  and  interest,  on  that  property  (both  lots),  to  John  B. 
,  by  whom  it  was  assigned  to  Hannah  Stevenson,  one 
le  answering  defendants,  by  whom  it  is  now  held. 
le  only  question  discussed  on  the  hearing  was,  whether 
property  conveyed  by  Mount  to  Stout,  as  well  the  tract 
boat  eighteen  acres  as  that  of  about  ten  acres,  is,  in 
ijf  primarily  liable  to  be  sold  to  pay  the  complainants' 
lg|ige|in  exoneration  of  the  property  previously  conveyed 
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by  Mount  subject  to  the  mortgage.  The  owners  of  the 
last-mentioned  property  claim  that  a  vendor's  lien  exists  in 
favor  of  Mount  on  all  of  that  property  conveyed  to  Stout, 
for  the  amount  of  that  mortgage,  to  the  benefit  of  which 
they  are  entitled,  in  exoneration  of  their  land,  and  that  the 
complainants  should  be  compelled,  in  equity,  to  have 
recourse  to  it  accordingly. 

The  bill  is  filed  to  foreclose  the  mortgage  on  the  tract  of 
fifty-Ahree  acres  covered  by  it,  and  it  prays  no  other  relief. 

The  claim  to  the  benefit  of  the  vendor's  lien  is  set  up  by 
an  answer  filed  by  Edward  H,  Durell  and  Lorenzo  D.  "Wood- 
ward, and  their  wives,  and  Mount.  Durell,  Woodward  and 
Mount  are  owners  of  parts  of  the  mortgaged  premises  which 
were  conveyed  previously  to  the  conveyance  to  Stout.  The 
Stout  property  was  conveyed  by  Stout  to  William  Price,  in 
1871,  and  Price  conveyed  it  to  Esaias  L.  Harris,  in  1872,  and 
he  conveyed  it,  in  1878,  to  Anna  K.  Lamb,  by  whom  it  is 
now  owned. 

That  Durell,  Woodward  and  Mount  cannot  obtain  the 
relief  which  they  seek  by  their  answer,  is  entirely  clear. 
What  they  ask  is,  that  the  complainants  shall  be  required  to 
enforce  a  vendor's  lien  against  the  Stout  property  in  the 
hands  of  the  present  owners,  and  as  against  the  mortgage 
given  by  Stout.  The  assumption  by  Stout  did  not  bind  the 
land  not  covered  by  the  complainants'  mortgage.  It  did 
bind  him  personally.  While  a  mortgagee  has  a  right  to 
proceed  in  equity  against  one  who  has  assumed  to  pay  his 
mortgage  to  indemnify  another  who  is  himself  liable  to  pay 
it,  he  has  obviously  no  right,  merely  as  mortgagee,  to  the 
purchase-money  on  a  sale  of  the  mortgaged  premises  by 
the  mortgagor  or  owner,  or  to  the  lien  to  secure  it.  Nor 
would  the  court  compel  the  complainantB  to  have  recourse 
to  the  assumption.  And,  if  it  would,  the  pleadings  in  this 
case  are  not  suflicient  for  the  purpose.  A  cross-bill  would 
be  necessary. 

There  will  be  a  decree  in  accordance  with  the  views  above 
expressed. 
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Jacob  Hill,  jun.,  snd  others 

Jacob  F.  Smith,  executor  &c. 

A  bill  bjr  the  widow  and  beire  at  l&w  of  •  vendee,  to  compel  the  con- 
Tey&nce  of  woodlands,  paid  for  by  such  vendee,  wub  filed  against  the 
■urvivitig  executor  of  hia  co-vendee,  ia  whose  name  the  title  was  taken 
in  truBt,Bncb  executor  having  a  naked  power  of  ule.  On  demurrer,— 
Htld, 

(1)  That  the  personal  representative  of  the  vendee  was  not  a  neoea- 
■ar;  party  complainant,  because  all  the  purchue-money  had  been  paid. 

(2)  That  the  widow  of  the  vendee  was  a  necessary  party  complain- 
ant, because  she  was  entitled  to  dower  in  her  husband's  equitabla 
estate  in  the  lands,  at  the  time  of  his  death. 

(3)  That  the  lands,  not  having  been  devised,  descended  to  the  oo- 
vendee's  heirs  at  law,  who  hold  it  sutject  to  the  power  of  sale  given  to 
the  executor,  and  were,  therefore,  necessary  parties  defendaaL 

(4)  That  the  vendee,  having  paid  one-half  of  the  purchase-money, 
having  been  in  possesuon  for  more  than  forty  years  under  a  voluntary 
partition,  and  the  trust  of  hb  co-vendee  being  shown,  the  oomplain* 
ants  are  entitled  to  relief. 

Bill  for  relief.     Oq  general  demurrer. 

Mr,  ]H.  Wyekoff,  for  demurrant. 

Mr.  0.  Jeffery,  for  complainaat. 

The  Chancellor. 

The  bill  ie  filed  by  the  widow  and  heirs  at  law  of  John 
Hill,  deceased,  late  of  Warren  county,  to  compel  a  convey- 
ance of  certain  woodland  in  Hunterdon  county.  The  claim 
to  relief  is  based  on  the  following  facta :  In  March,  1883, 
John  Hill,  now  deceased,  and  his  brother  Jacob,  and  John 
P.  Smith,  also  now  deceased,  agreed  to  buy  of  Dr.  Samuel 
Fowler  a  tract  of  woodland  of  about  thirteen  and  one-half 
acres  in  HUnterdon  county,  at  the  price  of  $19  an  acre,  and 
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it  was  agreed  by  and  between  the  Hills  and  Smith  that  the 
title  should  be  taken  by  the  latter,  and  that  then  he  would 
convey  one-half  of  the  property  to  them.  After  the  agree- 
ment was  made,  and  on  or  about  March  28th,  1838,  Dr. 
Fowler  conveyed  the  property  to  Smith.  The  conveyance 
was  taken  by  him  in  trust,  and  on  the  express  agreement,  to 
convey  half  of  the  property  to  the  Hills,  they  to  pay  him 
half  of  the  consideration  paid  to  Dr.  Fowler.  After  the 
deed  was  taken  by  Smith,  the  Hills  paid  him  half  of  the 
consideration  money,  according  to  the  agreement.  Subse- 
quently a  voluntary  partition  of  the  property  was  made  by 
them  and  him,  by  which  half  of  the  premises  was  designated 
and  set  off  to  them,  and  the  other  half  to  him.  The  Hills 
entered  into  possession  of  the  half  so  set  off  to  them. 
Jacob  Hill  subsequently  conveyed  his  interest  to  John  Hill. 
The  Hills  cut  and  carried  away  the  wood  from  the  property 
set  off  to  them,  at  their  pleasure,  during  Smith's  life-time 
(John  Hill  cut  off  all  the  timber),  and  the  heirs  at  law  of 
John  Hill  (he  died  in  1869)  have  ever  since  his  death 
enjoyed  the  right  of  entering  on  that  land.  Smith  died  in 
1838.  Those  of  the  complainants  who  are  the  heirs  at  law 
of  John  Hill,  now,  according  to  the  averments  of  the  bill, 
own  in  fee  the  part  assigned  to  the  Hills.  By  his  will 
Smith  gave  his  executors  power  to  sell  land,  but  they  have 
not  sold  the  property  in  question.  One  of  his  executors  is 
dead.     The  suit  is  brought  against  the  survivor. 

The  demurrant  assigns  the  following  causes  of  demurrer : 
First — That  the  bill  has  no  equity.  Second — ^Defect  of 
parties  complainant.  He  insists  that  Jacob  Hill  and  the 
personal  representatives  of  John  Hill  should  be  parties  com- 
plainant. Third — That  there  is  an  unnecessary  party  com- 
plainant, the  widow  of  John  Hill.  Fourth — That  there  is 
a  defect  of  necessary  parties  defendant.  He  insists  that  the 
heirs  at  law  of  John  P.  Smith  should  be  defendants. 

The  bill  has  equity.  The  case  shows  an  agreement  to 
convey  on  receipt  of  purchase-money,  which  has  been  paid, 
and  full  possession  of  the  land  given  by  the  vendor  to  the 
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vendee  accordingly,  and  kept  till  this  time ;  a  voluntary 
partition  between  the  vendor  and  the  vendee,  and  an  exclu- 
sive enjoyment  by  the  latter  of  his  share  assigned  to  him 
therein  accordingly,  and  his  use  thereof  to  the  extent  of 
cutting  off,  for  his  own  use,  all  the  wood  and  timber  from 
it,  in  which  its  chief  value  consisted.  The  delay  in  bring- 
ing suit  is  not,  under  the  circumstances,  a  bar  to  the  com- 
plainants' claim.     Pomeroy  on  Cont  §  404" 

The  personal  representative  of  John  Hill  is  not  a  neces- 
sary party.  The  purchase-money  has  been  paid  in  full. 
Jacob  Hill  conveyed  his  interest  in  the  property  to  John. 
The  assignment  of  his  interest  appears  from  the  bill  to  have 
been  absolute.  He  is,  therefore,  not  a  necessary  party. 
Pomeroy  on  Cent  §  4^7. 

The  widow  of  John  Hill  is  a  necessary  party.  She  has  a 
right  to  dower  in  the  equitable  estate  to  which  her  husband 
was  entitled  at  his  death. 

The  power  of  sale  given  to  Smith's  executors  appears  to 
be  a  naked  power.  The  land  in  question  does  not  appear 
to  have  been  devised.  The  title  to  it  descended,  on  the 
death  of  Smith,  to  his  heirs  at  law,  who  hold  it  subject  to 
the  power  of  sale  given  to  his  executors.  Romaine  v.  Hen- 
drwksoriy  9  C.  E.  Gr.  ^31,  and  cases  there  cited.  The  heirs 
at  law  are,  therefore,  necessary  parties  to  this  suit. 

The  demurrer  will  be  allowed  for  want  of  necessary  par- 
ties defendant. 


Grace  V.  Cook 

V. 

Walter  I.  Cook. 


1.  Where  a  husband,  who  had  the  same  venereal  disease  twice  before 
his  marriage;  and  shortly  after  his  marriage  consorted  with  at  least 
one  lewd  woman ;  and  his  physical  condition  was  such  as  to  render  it 
extremely  probable  that  he  was  again  infected,  had  intercourse  with 
his  wife,  and  thereby  communicated  the  venereal  dv&oaae  V>  \L«t^ — 


476  CASES  IN  CHANCERY.  [82  Eq. 

Cook  V.  Cook. 

Heldy  thai  he  was  guilty  of  extreme  orueltyi  and  a  divorce  was  decreed 
therefor. 

2.  Evidence  of  the  defendant's  association  with  abandoned  women, 
after  his  marriage,  and  before  he  communicated  the  disease  to  bis  wife, 
is  relevant,  because  it  shows  that  he  had,  as  she  must  have  known, 
exposed  himself  to  liability  to  contract  venereal  disease,  and,  therefore, 
being  diseased  (though  professing  not  to  have  known  that  his  malady 
was  the  venereal  disease),  that  he  was  reckless  in  having  interoourse 
with  his  wife,  with  knowledge  of  his  condition,  shortly  afterwards. 


Bill  for  divorce  a  mensa  et  thoro.  On  final  hearing  on 
pleadings  and  proofs. 

Mr.  Isaac  R.  Wilsorty  for  complainant. 

Mr.  J.  Buchanan  and  Mr.  E.  T.  Green^  for  defendant. 

The  Chancellor. 

The  parties  to  this  suit  were  married  August  11th,  1878. 
They  were  both  residents  of  this  state  at  the  time,  and  have 
been  ever  since.  About  the  23d  of  September,  following  the 
date  of  the  marriage,  the  complainant  found  herself  seriously 
diseased  with  a  complaint  which  proved  to  be  syphilis.  She 
had  contracted  it  from  the  defendant  in  the  course  of  their 
connubial  relations.  The  physician  whom  she  first  called 
(she  called  him  on  the  23d)  appears  not  to  have  discovered 
the  character  of  her  disease  (or,  if  he  discovered  it,  did  not 
inform  her  of  it),  but  told  her  it  was  a  severe  cold.  Two 
days  afterwards,  she  called  another.  Dr.  Phillips,  who  sub- 

NoTB. — Contracting  a  venereal  disease  is  sufficient  cruelty  on  the 
husband^s  part  to  justify  a  divorce  (Canfieid  v.  Canfield^  34  Mich.  519; 
West,  Jur.  Sept.  1874;  ^  ^'«'*''  ^^'  *J*  ^'*^  i  s^  Mmint  v.  Mounts  S  MeCart. 
162 ;  Jones  v.  Jones^  S  C.  E.  Gr,  33) ;  and  its  communication  to  his  wife 
(N.  V.  N,,  3  Sw.  &  TriiU  234,  See  Long  v.  Long,  2  Hawks  189) ;  or 
afterwards  attempting  to  force  his  wife  to  his  bed  (Popkin  v.  Popkin^  1 
Hogg.  733 J  note) ;  but  the  fact  that  the  wife  was  infected,  and  that  she 
had  not  been  unchaste  before  marriage  or  unfaithful  afterwards,  there 
being  no  proof  that  the  husband  had  ever  suffered  from  the  disease, 
is  not  sufficient  (Morphea  v.  Morphea.  L.  R.  (1  P.  &  D.)  702.  See  CoUeU 
V.  CaUeti,  1  Curteia  686. 
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Bequently  made  a  careful  examination,  and  aBcertained  the 
trne  natare  of  the  malady.  He  did  not,  however,  hecome 
positively  convinced  of  it  until  the  12th  or  13th  of  October. 

The  parties  were  living  at  the  American  Hoase,  in  Tren- 
ton, About  the  27th  of  September  the  defendant  left  the 
room  which,  np  to  that  time  had  been  occupied  by  them, 
and  went  to  another,  to  accommodate  a  young  lady  friend 
of  the  complainant,  who  came  to  nurse  her  in  her  illness. 
On  the  29th  of  September  that  lady  was  temporarily  absent, 
and  her  place  as  nurse  was  taken  by  another  woman.  On 
that  night  the  defendant  returned  to  his  wife's  room,  and, 
expelling  the  nnrse  therefrom,  occupied  the  same  bed  with 
bis  wife  for  the  night  That  appears  to  have  been  the  last 
of  their  connubial  intercourse. 

The  complainant,  although  not  suspecting  what  w^  the 
character  of  the  disease  with  which  she  was  suffering, 
believed  that  she  had  contracted  it,  whatever  it  was,  from 
her  hosbarid.  She  told  the  physician  whom  she  first  called, 
that  she  thought  she  bad  some  disease  which  her  husband 
had  communicated  to  her,  as  her  clothing  bore  the  same 
indications  as  his,  and  he  was  taking  medicines,  and  using 
an  instrument,  which  she  described  and  showed  to  the  phy- 
sician. After  ascertaining  the  nature  of  her  complaint,  she 
refused  longer  to  live  with  her  husband,  and,  subsequently, 
filed  her  bill  for  a  divorce  from  bed  and  board,  for  extreme 
cruelty.  The  fact  that  her  disease  is  syphilis,  and  that  she 
contracted  it  from  her  husband,  is  not  denied. 


Aa  to  frnudulent  concealment  of  disease  by  the  wife,  see  Meytr  t. 
Meyer,  i9  Hmi.  Pr.  311. 

To  openly  consort  with  lewd  women  is  cruelty  (McClung  v.  MeClung, 
Jfl  MieK.  ^);  or  llvinic  in  adultery  witli  a  servant  {^CaTtaright  y .  Cart- 
im>A(,  18  Ttr.  643;  OheltUm  v.  QhaUloii,  SI  ffa.  BSS ;  C/app  i.  Clapp.  97 
Mau.  BSl ;  Thompaim  v.  Thompson,  10  Rick.  Eg.  416.  See  Mil/er  v.  Afiller, 
78  K.  a  lOS;  lAtth  v.  IMOt,  63  JV.  C.  SS ;  Hair  v.  Hair,  10  Rich.  Eg. 
J83) ;  or  (tn  attempt  to  debauch  a  servant  (Pnpkin  v.  Pnpkin,  I  Ragg. 
7SS,  note  (a).  See  Anthany  v.  Aalhony,  1  Sib.  Je  Triii.  594) ;  or  a  step- 
daughter (Barber  v.  Barber,  7  Weel.  L.  J.  277) ;  or  a  falfle  chargf  of  an 
incestuous  oonneotiOD  {Braj/  v.  Bray,  1  Hogg,  163,  See  Thmnae  v.  T/ietmu, 
S  Cold».  I2S);  or  a  husband  publicly  treating  his  wife  as  a  prostituta 
I  Jftbxr  r.  'WUwr,  4  Hb.  *  TWri.  S40].—Rtr. 
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The  defendant  alleges,  however,  that  he  was  unaware 
that  he  was  affected  with  the  disease.  It  is  quite  clear  from 
the  evidence  that,  at  the  time  when  he  communicated  the 
disorder  to  his  wife,  he  was  so  seriously  affected  with  a 
venereal  disease,  that  he  had  consulted  his  physician  on  the 
subject,  and  was  taking  appropriate  medicines  and  applying 
the  necessary  remedies.  His  wife  discovered  appearances 
of  disease  (sores)  on  his  back,  while  he  was  in  the  act  of 
changing  his  clothing  on  retiring  to  bed  with  her  about  ten 
days  before  she  was  affected  with  her  illness.  She  ques- 
tioned him  in  regard  to  them,  and  he  answered  that  he  had 
the  hives.  Knowing  no  better,  she  was  satisfied  with  the 
explanation.  He  testifies  that  his  physician,  before  men- 
tioned, did  not  tell  him  what  his  disease  was,  but  told  him 
that  he  had  the  hives,  and  he  adds  that  they  showed  them- 
selves on  his  wrists.  The  physician,  however,  who  was 
sworn  as  a  witness  in  the  cause,  does  not  corroborate  him, 
but,  on  the  other  hand,  says  he  supposed  the  defendant  was 
suffering  from  secondary  syphilis,  and  prescribed  for  him 
accordingly. 

The  defendant  admits,  and  it  appears  otherwise  by  the 
evidence,  that  he  was  at  the  same  time  affected  in  his 
genital  organs  with  a  complaint,  a  discharge  which  he 
says  he  supposed  was  caused  by  weakness  there,  arising 
from  injuries  by  accidents,  which  he  states  had  occurred  a 
long  time  before;  and  it  is  proved  that  he  was  making 
use  of  medicines  and  other  remedies  for  a  private  disease, 
and  was  endeavoring  to  conceal  the  fact  that  he  had  such 
disorder.  It  cannot  be  doubted  that  he  knew,  on  the  occa- 
sion on  which  his  wife  contracted  the  disease  from  him, 
that  he  had  syphilis.  He  was  no  stranger  to  the  disorder, 
for  he  admits  that  he  had  had  it  twice,  once  in  1874  and 
again  in  1875.  Taking  into  consideration  the  fact  that  he 
had  had  the  venereal  disease  twice ;  that  he  had  associated 
with  at  least  one  lewd  woman  a  very  short  time  after  his 
marriage,  and  that  his  physical  condition  was  such  as  to 
render  it  extremely  probable  that  he  was  again  infected,  it 
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was  his  duty  to  abstain  from  connubial  intercourse  with  his 
wife,  at  least  until  after  he  had  been  assured  by  competent 
medical  authority  that  her  health  would  not  be  endangered 
thereby. 

Ka  husband,  knowing  that  he  is  in  such  a  state  of  health 
that,  by  having  connection  with  his  wife,  he  will  run  the 
risk  of  communicating  venereal  disease  to  her,  recklessly 
has  connection  with  her  and  thereby  communicates  the  dis- 
ease to  her,  he  is  guilty  of  cruelty,  and  the  presumption  is 
that  he  knew  his  own  state  of  health  and  the  probable 
result  of  the  connection.  Boardman  v.  Boardnian^  L,  R, 
(1  P.  ^  D.)  233;  Brown  v.  Broun,  Id.  46;  Bish.  on  Marr.  ^ 
JDiv.  §  736;  C v.  C ,  '^8  E.  L.  ^  E.  603. 

The  proof  of  the  willfulness  of  the  act  may  reasonably  be 
sought  in  surrounding  circumstances,  in  the  condition  of 
the  husband  and  the  probabilities  of  the  case  after  such 
explanations  as  he  may  ofter.     Brown  v.  Brown,  ubi  supra. 

"I  hardly  think  it  necessary,"  says  Dr.  Lushington,  in 
Ciocci  V.  Giocci,  26  E.  L.  ^  E.  60^,  611,  "  to  inquire  whether 
there  is  evidence  of  his  (the  husband's)  having  been  warned 
of  the  danger,  if  he  married  in  the  state  in  which  he  is 
clearly  proved  to  have  been,  for  I  am  of  opinion  that  common 
sense,  ordinary  experience — I  speak  not  of  higher  motives — 
must  have  suggested  to  him  the  probable  consequences,  the 
consequences  likely  to  result  in  the  ordinary  course  of 
things,  from  marriage  under  the  circumstances  proved  to 
have  existed;  and  if  this  were  a  point  necessary  to  be  deter- 
mined, I  should  hold,  and  without  doubt,  that  if  a  man 
married  under  such  circumstances  (having  had  venereal  dis- 
ease for  some  time  immediately  prior  to  the  marriage,  and, 
though  in  a  convalescent  condition,  not  entirely  cured)  and 
communicated  to  his  wife  the  venereal  disease,  it  was,  to 
use  the  mildest  term  applicable  to  such  conduct,  such  utter 
recklessness  of  the  health  and  comfort  of  his  wife,  that  if  he 
did  communicate  such  disease,  he  was  guilty  of  cruelty  in 
the  eye  of  the  law,  and  I  should  hold  this  upon  the  princi- 
ple that  whoever  does  an  act  likely  to  produce  injury^  and 
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the  injury  follows,  can  never  excuse  himself  hy  sajing  that 
he  hoped  a  probable  consequence  might,  by  some  peculiar 
good  fortune,  not  follow." 

In  the  case  in  hand,  the  parties  were  married,  as  before 
stated,  on  the  11th  of  August.  Within  about  a  month 
afterwards,  the  defendant's  condition  of  body  was  such  as  to 
attract  the  attention  of  his  wife  to  the  venereal  sores  upon 
it.  He,  according  to  his  own  statement,  was  affected  with 
an  active  disease  of  his  genital  organs,  which  he  attributed 
to  an  infirmity  arising  from  past  injury  of  the  parts.  He 
was  consulting  his  physician  for  his  disorder,  whatever  it 
was.  It  does  not  appear  but  that  he  was  affected  by  the 
venereal  disease  when  he  was  married.  His  physician  says 
he  cannot  speak  positively  on  the  subject,  but  his  impres- 
sion is  that  he  treated  him  for  secondary  syphilis  in  its 
latter  stage.  The  sores  on  his  back  indicated  the  presence 
of  the  disorder  in  an  active  state.  The  physician  was  the 
same  who  had  treated  him  in  1874  and  1875  for  syphilis. 
He  appears  to  have  made  no  examination  of  the  defendan* 
when  the  latter  came  to  him  in  1878. 

Nor  has  the  defendant  established,  by  the  medical  testi 
mony  he  has  adduced,  the  proposition  that  one  who  hat 
been  cured  of  syphilis  is  ever  afterwards  proof  against  it. 
On  the  other  hand,  the  proof  is  to  the  contrary.  Indeed, 
the  defendant  himself  swears  that  he  had  that  disease  twice, 
and  he  says  that,  to  all  appearances,  he  was  cured  both  times. 

There  is  further  and  conclusive  evidence  of  willfulness  in 
the  language  addressed  by  the  defendant  to  the  complain- 
ant, after  she  had  been  infected,  as  she  knew,  from  contact 
with  him,  and  before  she  had  become  aware  of  the  nature, 
of  her  complaint.  She  swears  that  he  told  her  on  Saturday 
evening,  October  12th,  speaking  of  one  Kitty  Ingleton,  who 
was  supposed  to  be  dying  (and  with  whom,  before  his  mar- 
riage, the  defendant  appears  to  have  consorted),  that  he 
wished  he  had  never  left  that  woman ;  and  when  the  com- 
plainant replied  that  she  wished  he  had  not,  because,  if  he 
bad  not;  she  (the  complainant)  would  not  then  be  pros- 


6  Stbw.]  may  term,  1880. 


B«lIow>  V.  Wibon. 


tratcd  with  that  disease,  he  rejoined  that  it  did  not  make  any 
difference,  for  he  would  grant  her  a  divorce  if  she  wanted 
one,  and  added  that  he  had  given  her  something  she  could 
not  soon  get  rid  of. 

The  complainant's  physician  (Dr.  Phillips)  testifies  that 
while  he  was  attending  her,  and  before  he  had  informed 
her  that  she  was  aftected  with  venereal  disease,  the  defend- 
ant charged  him  with  having  told  her  that  she  had  venereal 
disease,  and  that  the  defendant  had  communicated  it  to 
her.  This  Dr.  Phillips  denied,  for  he  had  not  then  informed 
her  what  the  nature  of  her  malady  was.  It  appears  from 
that  conversation  that  the  defendant  knew  the  nature  of  the 
complainant's  disorder  before  she  had  been  informed  of  it. 

The  defendant's  counsel  insists  that  the  testimony  in 
reference  to  the  defendant's  association,  after  his  marriage, 
with  women  of  abandoned  character,  is  irrelevant.  But  the 
objection  is  not  well  taken  ;  the  evidence  is  competent  to 
show  that  the  defendant,  after  his  marriage,  and  just  before 
he  infected  his  wife,  exposed  himself  to  the  liability  to  con- 
tract venereal  disease,  and  therefore  was,  under  the  circum- 
stances, reckless  in  having  connection  with  her,  with  the 
knowledge  which,  he  admits,  he  had  of  his  condition. 

There  will  be  a  decree  of  divorce  from  bed  aud  board, 
with  alimony  and  counsel  fees. 


8abah  Bellows  and  others 


Jacob  Wilson  aud  others. 


In  ft  iuit  under  the  guia  timet  act  [Rev.  p.  1189),  the  pleadings  did  Dot 
allege  that  the  proceedings  under  which  the  advene  title  was  claimed 
were  taken  under  a  void  law,  but  merely  that  every  step  of  those  pro- 
oeedingB  was  without  warrant  of  Uw.  Relief  was  denied  on  the  ground 
that  it  did  not  appear  that  the  complainants  had  not  a  complete  and 
adequate  ntatdy  »t  I»tr. 
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Bill  to  remove  cloud  from  title.     On  general  demurrer. 
Mr.  B.  A.  Vaily  for  the  demurrants. 
Mr.  S.  D.  DiUayey  for  complainant. 

The  Chancbllor. 

The  bill  states  that  the  complainants  are  possessed  of  and 
own  in  fee  certain  land  in  Woodbridge  township,  in  the 
county  of  Middlesex,  and  that  a  certain  illegal  certificate 
of  sale  thereof  was  given  by  the  township  of  Woodbridge, 
through  its  officers,  in  June,  1877,  and  is  now  held  by  the 
defendants,  Clark,  Wilson  and  Graham,  by  assignment,  and 
that  the  township  committee  of  that  township,  in  August 
of  the  same  year,  gave  to  Clark,  Wilson  and  Graham  a 
lease  for  the  property  for  one  hundred  years  from  August 
9th  in  that  year. 

It  appears,  by  the  statements  of  the  bill,  that  the  certifi- 
cate and  lease  were  given  in  pursuance  of  sales  made  for 
non-payment  of  taxes  assessed  on  the  property,  and  it  is  dis- 
tinctly averred  that  those  sales  and  the  certificate  and  lease 
are  utterly  illegal.  The  bill  states  that  the  land  was  not 
assessed  to  the  owners ;  that  no  tax  was  demanded  nor  any 
notice  of  any  given ;  that  in  the  assessment  there  was  no 
description  of  the  land  which  in  anywise  designated  it ; 
that,  from  the  inception  of  the  proceedings  to  assess  the 
lands  to  the  sale  thereof,  no  single  step  was  in  compliance 
with  the  statutes  relating  to  taxes;  and  the  bill  charges  that 
the  certificate  and  lease  are  in  no  way  justified  by  the 
statutes,  and  that  legally  they  convey  no  title.  It  also 
states  that  no  suit  is  in  progress  to  test  the  title,  and  it 
offers  to  pay  the  taxes  assessed,  as  this  court  may  direct. 

The  bill  is  manifestly  framed  under  the  act  "  to  compel 
the  determination  of  claims  to  real  estate  in  certain  cases, 
and  to  quiet  the  title  to  the  same"  (Be v.  p.  1189).  But  it 
is  quite  clear  that  the  case  does  not  fall  within  that  act  as 
construed  by  the  court  of  last  resort  in  Jersey  City  v.  Lem- 
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becky  4,  Stew.  Eq.  255.  The  complainants  Lave  a  complete 
protection  at  law.  They  do  not  allege  that  the  proceedings 
under  which  the  adverse  title  is  claimed  were  taken  under 
a  void  law,  but  allege  that  every  step  of  the  proceedings 
under  which  the  tax  title  is  claimed  was  without  warrant 
of  law.  Ifor  is  it  even  suggested  that  there  is  no  adequate 
legal  remedy,  nor  could  such  suggestion  have  been  truly 
made ;  for  the  law  of  1869  {Rev.  p.  IO4S  §  15)  provides  that 
the  proceedings  on  which  declarations  of  sale  of  land  for 
non-payment  of  tax  are  founded,  may  be  reviewed,  by  cer- 
tiorari or  other  proper  proceedings,  in  the  supreme  court  or 
circuit  court  at  any  time. 

The  demurrer  will  be  allowed. 


John  F.  Franz 

V. 

Martha  J.  Franz. 

Divorce  refused,  because  there  was  no  satisfactory  evidence  of  adul- 
tery, or  of  residence,  aside  from  the  husband^s  testimony. 


Bill  for  divorce. 

Thb  Chancellor. 

The  bill  charges  adultery  with  two  persons,  whose  names 
are  mentioned,  and  with  another  whose  name  is  unknown. 
There  is  no  proof  of  the  adultery  with  the  two  former, 
except  the  testimony  of  the  complainant  himself,  which  is 
incompetent.  And  as  to  the  adultery  with  the  person 
unknown,  the  only  evidence  on*  the  subject  is  the  testimony 
of  two  witnesses,  one  of  whom  says  she  saw  the  defendant 
at  a  Gterman  festival,  under  circumstances  calculated  to 
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excite  suspicion  as  to  the  propriety  of  her  condact,  but  no 
more.  Nor  is  there  any  proof  as  to  the  residence  of  the 
parties,  or  either  of  them,  except  that  of  the  complainant, 
and  he,  under  the  statute,  is  not  competent  to  prove  it  or 
anything  except  the  marriage. 
The  bill  will  be  dismissed. 


Georgia  B.  Crater 

V. 

M.  Henrt  Crater. 


An  order  was  granted  to  show  cause  why  a  defendant's  share,  as  an 
heir  at  law,  of  moneys  in  the  hands  of  commissioners  in  partition  of 
his  father's  lands,  should  not  be  applied  to  the  payment  of  a  fee  of 
complainant's  counsel,  such  payment  having  been  previously  ordered. — 
Heldj  that,  such  share  appearing  to  have  been  bona  fidt  assigned,  it 
could  not  be  reached ;  nor  (of  course)  could  the  Ixma  fides  or  consider- 
ation of  the  assignment,  to  the  same  person,  of  a  legacy  to  the  defend- 
ant from  his  uncle,  be  tried  in  this  proceeding. 


On  order  to  show  cause. 

Mr.  S.  II.  Baldwin,  for  complainant. 

Mr.  J.  H.  Neighbor,  for  Elias  Crater. 

The  Chancellor. 

Under  an  order  to  show  cause  why  the  defendant's  share, 
as  one  of  the  heirs  at  law  of  his  father,  of  money  in  the 
hands  of  a  commissioner  in  partition,  should  not  be  applied 
to  the  payment  of  a  counsel  fee  ordered  to  be  paid  to  the 
complainant's  counsel  in  this  suit,  testimony  has  been  taken 
to  establish  the  defendant's  right  not  only  to  that  money, 
but  also  to  a  sbare  of  a  legacy  under  his  deceased  uncle's 
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will.  Ho  appears  to  have  assigned  his  interest  in  the  firat- 
mentiotied  money  to  his  brother  Elias  Crater,  by  assignment 
dated  Febraapy  14th,  1877,  and  the  other  interest  to  the 
same  peraon,  by  two  assignments  (one  confirmatory  of  the 
other),  dated  respectively  March  11th  and  April  Sd,  1879. 
The  complainant  insists  that  the  last-mentioned  two  assign- 
menta  are  frandulent,  and  that  the  first,  though  absolute  on 
its  face,  and  for  the  consideration  of  9200,  was,  in  fact, 
merely  by  way  of  mortgage  to  secure  to  the  assignee  that 
sum,  with  interest  thereon.  A  considerable  amount  of  tes- 
timony has  been  taken,  under  the  order,  on  these  points. 

The  object  of  the  order  was  to  reach  money,  due  the 
defendant,  in  the  hands  of  the  commissioner,  and  if  it  had 
appeared  that  it  had  been  assigned  by  a  merely  colorable 
assignment,  made  for  the  purpose  of  defeating  the  order  of 
the  court  for  the  payment  of  the  counsel  fee,  such  aseigii- 
ment  would  not  have  stood  in  the  way  of  an  order  to  reach 
and  apply  the  money.  It  appears,  however,  that  the  assign- 
ment is  not  of  that  character.  The  assignee  claims  that, 
under  it,  he  is  entitled  absolutely  to  the  share,  and  has  been, 
ever  since  the  date  of  the  assignment.  No  order  will  be 
made  in  this  proceeding  adversely  to  him,  as  to  that  money. 
And,  as  to  the  other  assignments,  the  bona  Jufes  and  consid- 
eration of  them  obviously  cannot  be  tried  in  this  proceeding. 

The  order  to  show  cause  will  be  discharged,  with  costs. 


Elias  S.  Williams  and  others 


Tbouas  E.  Allen  and  others. 

A  itetate  itbs  passed  In  1868,  authorizing  cerUin  onners  of  iiramp 
and  loff  laode  to  elect  three  jieruons,  styled  managers,  who  were  to 
Mtimate  the  cost  of  draining  such  lands,  including  the  deepening  of 
natnral  water-oourseB,  the  purchase  of  a  designated  mill  ^to^tV^  ,  an^ 
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the  removal  of  the  dam  thereon,  and  surveys  and  any  other  inciden* 
tal,  legitimate  expenses,  and  to  assess  the  amount  on  the  several  land 
owners,  according  to  the  benefits  received.  The  managers  made  the 
estimates,  purchased  the  mill  property,  and  carried  out  the  act  so  fur 
as  they  could,  until  interrupted  by  an  injunction,  and  afterwards,  in 
1870,  the  statute  was  repealed,  saving  all  rights.  Some  of  the  land 
owners  had  paid  their  assessments,  the  validity  of  those  of  others  had 
been  established  at  law,  but  the  managers'  succensors  refused  to  pro- 
ceed.— Heldj  that  the  unpaid  assessments  were,  under  the  circum- 
stances, enforceable  in  equity,  and  that  the  original  managers  could 
come  into  equity  for  an  accounting  of  the  sums  expended  and  received 
by  them,  and  to  be  re-imbursed  for  any  excess  of  the  former  on  the 
latter  from  the  assessments  of  the  delinquent  hind  owners,  and  the 
enforcement  thereof  against  their  lands. 


Bill  for  relief.     On  general  demurrer. 
Mr.  B.  Williamson^  for  the  demurrer. 
Mr,  H.  C.  Pitney,  for  complainants. 

The  Chancellor. 

The  bill  is  filed  to  enforce  the  lien  of  certain  assessments 
made  by  Elias  R.  Williams,  Elijah  P.  Oliver  and  Joseph 
Blake  (the  last  two  are  both  now  deceased),  under  the  act 
entitled  "  An  act  to  enable  the  owners  of  swamps  and 
marshy  lands  lying  on  the  upper  Passaic,  and  its  tributaries, 
in  the  counties  of  Morris  and  Somerset,  to  drain  the  same," 
approved  April  2l8t,  1868. 

Under  the  act,  those  persons  were  duly  elected  managers, 
on  the  1st  day  of  June,  1868,  and  three  days  afterwards  they 
took  the  oath  of  office,  and  subsequently  duly  entered  on 
the  discharge  of  their  duties.  The  act  made  it  their  duty, 
as  soon  as  practicable  after  being  notified  of  their  election 
and  taking  the  oath,  to  ascertain,  in  such  manner  as  they 
might  judge  most  effectual  and  advisable,  what  quantity  of 
land  in  the  townships  of  Passaic  and  Chatham,  in  the  county 
of  Morris,  and  Bernards,  in  the  county  of  Somerset,  which 
were  then  wet  and  marshy,  aud  needed  to  be  drained,  conld, 
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in  their  judgment,  be  eftectually  drained  by  the  removal  of 
the  obstructions,  either  natural  or  artificial,  which  existed 
in  the  Passaic  river  between  Osboru's  mill-dam  and  David- 
son's bridge,  or  in  the  tributaries  which  emptied  into  the 
river  between  those  points,  or  by  widening,  deepening  or 
straightening  the  channel  of  the  river  and  those  tributaries, 
and  to  have  a  map  or  maps  of  that  land  prepared,  showing 
the  names  of  the  difterent  owners  thereof,  and  the  quantity 
owned  by  each,  so  far  as  they  could  ascertain ;  a  copy  of 
which  map  or  maps  was  to  be  filed  by  them,  as  soon  as  com- 
pleted, in  the  ofllce  of  the  clerk  of  each  of  the  counties  of 
Morris  and  Somerset,  there  to  remain  as  a  public  record ; 
and  for  those  purposes  they  were  authorized  to  employ  one 
or  more  competent  surveyors  or  engineers,  and  such  other 
assistants  and  agents  as  they  might  think  necessary. 

The  act  further  provided,  that  it  should  be  the  duty  of 
the  managers,  as  soon  as  the  surveys  and  maps  should  have 
been  made  and  filed,  to  make  an  estimate,  according  to 
their  best  judgment,  of  the  cost  of  removing  the  obstruc- 
tions in  the  river  and  its  tributaries,  and  of  widening,  deep- 
ening and  straightening  the  channels  thereof,  if  such 
straightening,  widening  and  deepening  should,  in  their 
opinion,  be  required ;  and  that,  having  made  such  estimate, 
they  should  at  once,  and  before  commencing  to  remove  the 
obstructions,  assess  the  amount  thereof,  together  with  the 
amount  expended  in  making  the  surveys  and  maps,  and  a 
sufficient  additional  amount  to  pay  for  their  own  services, 
and  the  actual  cost  of  procuring  the  law,  not  to  exceed  $300, 
upon  the  owners  of  the  land  included  in  their  surveys, 
according  to  their  judgment  of  the  benefit  which  would 
accrue  to  each  of  those  owners  by  the  draining  of  the  lands, 
and  should  give  them,  where  they  could  be  found  in  this 
state,  notice  thereof  in  writing,  and  require  payment  within 
one  month  from  the  time  of  giving  notice.  Copies  of  the 
assessment  were  to  be  filed,  also,  in  the  offices  of  the  clerks 
of  the  counties  of  Morris  and  Somerset,  and  the  act  pro- 
vided that  the  assessments  should  be  a  lien  upon  the  lands 
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until  paid  or  discharged  by  due  process  of  law.  It  further 
provided,  that  whenever  the  managers  should  require  any 
money  to  pay  the  expenses  incident  to  their  trust,  or  to  pay 
any  award  made  in  pursuance  of  the  act,  and  the  money 
bhould  not  be  in  hand,  they  should,  from  time  to  time,  as 
required,  make  an  assessment  on  the  owners  of  the  lands 
embraced  in  their  surveys  and  maps,  in  proportion  to  the 
quantity  of  land  owned  by  each,  and  the  benefit  which,  in 
their  judgment,  each  would  receive,  and  should  give  to  such 
owners  notice  of  such  assessments,  in  writing,  and  should 
also  file  in  the  oflices  of  the  clerks  of  the  counties  of  Morris 
and  Somerset  copies  of  those  assessments,  which  should 
remain  a  lien  on  the  property  of  such  owner  until  paid  or 
otherwise  discharged  by  due  course  of  law,  and  that  if  any 
such  assessment  should  remain  unpaid  for  thirty  days  after 
such  notice,  the  managers  should,  by  notice  signed  by 
them,  and  set  up  at  five  public  places  in  the  township  where 
the  land  might  lie,  and  by  publishing  it  in  a  newspaper 
published  in  the  county,  for  at  least  four  weeks  prior  to  the 
day  of  sale,  advertise  the  lands  for  sale  at  such  place  as  they 
might  direct,  and  at  the  time  and  place  appointed  should 
publicly  sell  the  lands  of  the  persons  so  assessed  which 
might  be  included  in  their  survey  and  maps,  for  the  shortest 
term  for  which  any  person  would  agree  to  take  the  same, 
in  consideration  of  the  payment  of  the  assessments,  with 
interest  and  costs. 

The  act  authorized  the  managers  to  negotiate  with  the 
owner  or  owners  of  the  property  known  as  (according  to 
the  language  of  the  act)  the  Dennis  mill  property,  consist- 
ing of  about  fourteen  acres  of  land,  and  the  water-power, 
mills  and  other  buildings  thereon,  for  the  purchase  thereof, 
and,  in  case  they  could  agree  with  the  owner  or  owners  of 
that  property,  to  buy  it  and  pay  for  it  out  of  money  raised 
by  assessments;  and  they  were  also  empowered  to  sell  at 
public  or  private  sale  and  convey  any  of  the  land  or  build- 
ings of  that  property  which  might  not  be  needed  for  the 
purposes  of  the  act. 
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After  they  were  elected  and  had  taken  their  oath  of  office, 
the  managers  entered  on  the  discharge  of  the  duties  of 
their  office,  and,  according  to  the  directions  of  the  act,  pro- 
ceeded to  ascertain  what  land  could,  in  their  judgment,  be 
effectually  drained  by  the  removal  of  the  obstructions 
referred  to  in  the  act,  and  by  the  removal  of  the  dam  on 
the  mill  property  before  mentioned,  and  caused  a  map  and 
survey  of  those  lands  to  be  made  and  filed  according  to  the 
directions  of  the  law.  On  filing  the  map  and  survey,  they 
made  an  estimate  (November  2l8t,  1868),  according  to  the 
directions  of  the  act,  of  the  cost  of  removing  the  obstruc- 
tions in  the  river  and  its  tributaries,  and  of  widening,  deep- 
ening and  straightening  the  channels  thereof,  and  of  the 
cost  of  the  maps  and  survey,  and  a  sufficient  amount  to 
pay  for  their  own  services  and  the  actual  cost  of  procuring 
the  act  (not  exceeding  the  limit  fixed,  $300),  and  to  pur- 
chase the  mill  property.  The  amount  of  the  estimate  was 
$22,684.27,  and  they  assessed  it  upon  the  owners  of  the 
lands  included  in  their  surveys,  according  to  their  judg- 
ment of  the  benefit  to  accrue  to  them  by  the  draining  of 
their  lands  included  in  the  surveys,  and  not  exceeding  those 
benefits. 

The  assessment  was  duly  filed  and  notice  of  it  given  to 
all  the  owners,  requiring  payment  according  to  the  direc- 
tions of  the  act.  In  making  up  the  estimate,  the  managers 
considered  and  calculated  that  it  would  require  $17,000  to 
buy  the  mill  property,  and  that,  after  removing  the  dam 
thereon,  they  could. sell  it  for  $7,000,  so  that  the  cost  of 
getting  rid  of  the  dam  would  be  $10,000;  that  it  would 
require  $10,000  to  widen,  straighten  and  deepen  the  ditches 
in  the  swamp  and  remove  obstructions  therefrom,  and  that 
the  balance,  $2,684.26,  of  the  amount  of  the  estimate  would 
be  required  to  meet  the  expenses  of  making  the  maps  and 
fiurveys,  counsel  fees,  legal  charges,  cost  of  procuring  the 
act,  compensation  of  the  managers  and  incidental  charges 
aod  expenses.  The  managers,  acting  on  their  judgment 
and  the  instructions  of  the  meeting  of  the  land  owners  at 
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which  they  were  elected,  at  once  set  about  buying  the  mill 
property  (it  was  Dunn's  mill  property,  but,  by  mistake, 
called  Dennis's  in  the  act),  and,  on  the  2d  of  July,  1868, 
entered  into  a  written  contract  with  the  owners  for  the  pur- 
chase thereof,  at  $17,000  (the  lowest  price  at  which  it  could 
be  bought),  payable  in  cash,  January  Ist,  1869,  and  they  and 
the  owners  bound  themselves  to  each  other  in  the  sum  of 
$3,000  liquidated  damages,  to  fulfill  their  contract.  The 
purchase,  though  made  by  the  managers  in  their  own 
name,  was  made  in  their  official  capacity  and  under  the  act. 

December  26th,  1868,  the  defendants  in  this  suit  filed 
a  bill  in  this  court  against  the  managers,  to  restrain  them 
from  taking  any  proceedings  for  the  purchase  of  the  mill 
property,  and  from  entering  into,  or  carrying  into  effect, 
any  contract  concerning  it,  and  from  applying  any  funds 
raised  by  them  to  the  purchase  of  the  property.  The 
grounds  on  which  the  claim  to  relief  was  based,  were 
that  the  act  gave  no  authority  to  buy  the  Dunn's  mill  pro|>- 
erty,  and  that  the  removal  of  the  dam  of  that  property  was 
in  nowise  necessary  for  the  purposes  of  the  act. 

The  injunction  was  granted  arid  was  served  on  the  man- 
agers, December  29th,  1868.  They,  being  bound  under  the 
contract  to  complete  the  purchase  of  the  property  within 
three  days  from  the  time  when  the  injunction  was  served, 
paid  for  the  property  with  their  own  funds,  and  caused  the 
conveyance  to  be  made  to  Daniel  D.  Craig,  as  their  trustee. 
They  answered  the  bill,  and  a  motion  was  made  in  their 
behalf  to  dissolve  the  injunction,  May  27th,  1869,  and  it 
was  then  stipulated,  by  and  between  the  solicitors  of  the 
parties,  that  if  the  court  should  decide  that  the  act  granted 
power  to  the  managers  to  buy  the  Dunn's  mill  property  for 
the  purposes  of  the  act,  the  injunction  should  be  dissolved, 
so  far  as  it  restrained  the  managers  from  purchasing  that 
property,  or  paying  for  it  out  of  the  moneys  raised  by- 
assessment,  and  that  an  order  should  be  made  by  consent 
that  the  managers  should  hold  the  property  in  trust,  to  be 
disposed  of  by  them  or  their  successors,  under  the  provi- 
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sions  of  the  act,  but  that  it  should  not  be  injured  nor  the 
dam  removed  until  the  further  direction  of  the  court. 

On  the  16th  of  June,  1869,  the  injunction  was,  after  con- 
sidenation,  dissolved  {Lindsley  v.  Williams y  5  C  E,  Gr.  S5), 
and  it  was  ordered,  by  the  chancellor,  that  the  managers 
should  hold  the  property  in  trust  for  the  purposes  of  the 
act,  and  it  was  also  ordered  that  they  should  refrain  from 
abating  the  dam  or  injuring  the  property  until  the  further 
order  of  this  court. 

It  was  admitted,  for  the  purposes  of  the  motion,  that  the 
abatement  of  the  dam  was  necessary  and  proper  for  the 
purposes  of  the  act.  On  the  7th  of  June,  1869,  the  man- 
agers, at  the  annual  meeting  of  the  land  owners,  reported 
that  they  had  paid  out,  in  the  purchase  of  the  mill  prop- 
erty, $17,000,  and,  for  actual  necessary  expenses  in  carry- 
ing into  effect  the  purposes  of  the  act,  $2,572.07  (altogether 
$19,572.07),  and  had  collected  on  the  assessment  $5,455.76, 
and  had  received  for  rent  of  the  mill  property  $291.81, 
leaving  a  balance  due  them  of  $13,824.51,  besides  interest. 
After  making  that  report,  they  collected  $6,500,  part  from 
purchasers  of  the  mill  property  to  whom  they  sold  it,  for 
purchase-money,  and  the  rest  for  insurance  on  a  barn 
thereon  destroyed  by  fire;  and  they  paid  out,  for  actual 
and  necessary  expenses  in  the  performance  of  their  trust, 
the  further  sum  of  $872.84,  and  there  is  now  in  arrear  and 
owing  to  the  complainants  in  this  suit,  for  advances  made 
by  the  managers,  over  and  above  their  receipts  and  interest, 
more  than  $10,000,  for  which  they  claim  to  be  entitled  to 
the  benefit  of  a  lien  on  the  lands  of  the  defendants  men- 
tioned in  the  bill,  for  the  amount  of  the  assessments  levied 
but  not  paid. 

At  the  annual  meeting  of  June,  1869,  other  persons  were 
elected  managers  in  place  of  the  first  managers.  The  per- 
sons so  elected  were  elected  as  persons  opposed  to  the 
collection  of  the  assessments.  Four  of  the  persons  who 
had  paid  their  assessments  requested  the  managers,  by 
written  communication,  dated  June  14th,  1869,  to  carry 
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out  the  purposes  of  the  act,  and  collect  the  unpaid  assess- 
ments and  devote,  the  money  to  the  purposes  of  the  act,  and 
all  the  land  owners  (about  fifty  in.  number)  who  had  paid 
their  assessments,  claimed  and  insisted  that  they  should 
receive  the  benefit  of  their  payments  by  the  abatement  of 
the  dam,  and  that  the  unpaid  assessments  should  be  col- 
lected and  devoted  to  the  purposes  of  the  act.  •  The  new 
managers,  however,  refused  to  proceed  to  do  anything 
under  the  law. 

During  the  pendency  of  the  suit  in  this  court,  before 
referred  to,  twenty-six  of  the  land  owners  who  had  paid 
their  assessments,  by  written  agreement,  requested  the  old 
managers  to  proceed  to  procure  the  dissolution  of  the 
injunction,  and  the  removal  of  the  dam  as  soon  as  practi- 
cable, and,  after  the  removal  of  the  dam,  to  sell  the  mill 
property  at  the  best  price  they  could  get,  subject  to  such 
restriction  as  would  forever  prevent  the  erection  thereon, 
without  the  consent  of  each  of  the  land  owners  signing  the 
agreement,  or  their  assigns,  of  any  obstruction  to  the  flow 
of  the  Passaic  river;  and  they  requested  the  old  managers 
to  proceed  to  collect  the  unpaid  assessments,  and  agreed  to 
indemnify  them  in  case  they  should  be  unable  to  obtain 
re-imbursement  in  that  way.  Upon  the  old  managers  pro- 
ceeding to  obtain  a  dissolution  of  the  injunction,  and  to 
that  end-to  dispose  of  the  question  whether  the  removal  of 
the  dam  was  necessary  to  aid  in  the  drainage,  the  complain- 
ants in  that  suit  voluntarily  dismissed  their  bill,  with  costs. 

In  August,  1869,  the  old  managers  removed  the  dam,  and 
afterwards  sold  and  conveyed  the  mill  property,  subject  to 
the  restriction  that  the  grantees,  their  heirs  or  assigns,  should 
never  erect,  place,  suffer  or  permit  to  be  erected  or  placed  or 
to  remain  on  the  premises  conveyed  to  them  respectively,  any 
obstruction  to  the  free,  unimpeded  and  natural  flow  of  the 
waters  of  the  Passaic  in  their  then  present  course  across  the 
property.  In  March,  1870,  the  act  was  repealed,  excepting 
and  reserving,  however,  all  property,  rights,  privileges;  mat- 
ters and  things,  liabilities  and  agreements  or  responsibilities 
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legally  acquired,  incurred,  assumed,  performed  or  made 
under  or  by  virtue  of  the  act.     P.  L.  1870  p.  60^. 

The  old  managers,  in  order  to  re-imburse  themselves  for 
their  outlay  before  mentioned,  proceeded  to  collect  the 
junpaid  assessments  by  proceedings  under  the  act,  and  adver- 
tised the  lands  of  certain  of  the  defendants  for  sale  accord- 
ingly; the  sale  to  take  place  September  13th,  1869.  The 
proceedings  were  then  removed  by  certiorari  into  the  supreme 
court,  and  the  validity  of  the  assessments,  and  the  liability 
of  the  lands  therefor,  was  established  there.  State^  Britiin 
proa,  V.  BlakCy  6  Vr.  208.  And,  on  error,  the  judgment  was 
affirmed.  State^  Brittin  pros.  v.  Blake,  7  Vr.  J^Z.  It  was 
held,  however,  that  the  old  managers,  being  out  of  office, 
could  not  collect  the  assessments  by  legal  proceedings,  but 
that  the  managers  for  the  time  being  could. 

The  validity  of  the  assessments,  then,  is  established.  The 
act  has  been  repealed,  saving  the  lawful  rights  and  liabilities 
created  under  or  by  virtue  of  it.  The  managers,  whose  duty 
it  was  and  is  to  collect  the  assessments,  refuse  to  discharge 
that  function.  No  further  proceedings  for  drainage  can  be 
taken  under  the  act,  in  consequence  of  the  repeal.  The 
assessments  are  for  an  amount  which  was  supposed  to  be  suf- 
ficient to  do  the  whole  work.  It  included  $10,000  for  deep- 
ening, widening  and  straightening  the  ditches  and  removing 
obstructions  therefrom,  and  another  sum  ($2,684.26)  was 
intended  to  cover,  besides  the  cost  of  maps  and  surveys,  the 
compensation  of  managers,  counsel  fees  and  incidental 
charges  and  expenses.  No  part  of  the  work  contemplated 
has  been  done,  except  that  which  was  preparatory,  and  the 
purchase  of  the  mill  property,  and  the  removal  of  the  dam. 
It  would  be  manifestly  unjust  to  raise^by  proceedings  at 
law,  the  whole  of  the  assessment,  for  a  very  considerable 
part  of  the  work  for  which  it  was  laid  will  not  be  done,  the 
legislative  authority  for  it  having  been  revoked.  The 
remedy  hj  mandamus  would,  therefore,  be  inequitable  and 
unjust. 
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There  should  be  an  account  to  ascertain  the  amount 
which  ought,  under  the  circumstances,  to  be  raised  by  assess- 
ment, and  the  proceedings  to  collect  should  be  confined  to 
that.  Therefore,  equity  is  the  proper  forum.  It  furnishes 
the  appropriate  remedy.  It  has  jurisdiction.  Story*s  Eq^ 
Jar.  §  506. 

The  bill  is  filed  against  the  persons  who  have  failed  or 
refused  to  pay  the  assessments,  and  its  object  is  to  secure 
for  "Williams  and  the  estates  of  his  late  associates,  re-ira- 
bursement  for  the  moneys  lawfully  paid  by  them  in  the 
course  of  the  discharge  of  their  duty,  and  on  the  faith  of 
the  assessments.  It  prays  that  it  may  be  decreed  that  each 
and  every  of  the  lots  of  land  described  therein,  is  charged 
and  encumbered  with,  and  subject  to  the  lien  and  encum- 
brance of,  the  assessment,  with  interest,  and  that  the  owners 
may  be  required  to  pay  the  assessment,  or  so  much  as  may  be 
necessary  to  repay  to  the  complainants  the  money  advanced 
by  the  old  managers  out  of  their  individual  property  to  buy 
the  mill  property,  and  to  carry  into  effect  the  purposes  of 
the  act,  with  interest,  and  that,  in  default,  their  land,  subject 
to  the  assessment,  may  be  sold  to  raise  the  money;  and  it 
prays  relief  generally.  The  defendants,  according  to  the 
bill,  have  had  the  advantage  of  the  proceedings  and  trans- 
actions in  which  the  expenditures,  for  which  re-imburse- 
ment  is 'sought,  were  made.  It  is  eminently  just,  on  the 
statements  of  the  bill,  that  they  should  pay  them  as  the  legis- 
lature intended,  and  as  fair  dealing  obviously  would  require. 

The  demurrer  will  be  overruled. 
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Eliza  C.  Yorston 

V. 

Charlks  H.  Yorston. 


In  May,  1870,  a  husband  was  divorced  from  his  wife  by  the  decree 
of  a  court  of  competent  jurisdiction  of  the  state  of  Illinois.  The  cer- 
tificate of  that  decree  states  that  the  wife  was  duly  served  with  process. 
The  wife  now  denies  (in  her  testimony)  that  she  received  the  notice 
of  the  suit,  which  was  sent  to  her  address,  but  she  does  not  attack  the 
bona  Jides  or  validity  of  the  decree.  In  December,  1871,  the  husband 
married  again,  and  has  now  living  two  children,  the  issue  of  the  last 
marriage.  Before  his  divorce,  he  gave  to  the  first  wife  a  house  in  this 
state,  and  ever  since  then  has  voluntarily  provided  for  her  and  her 
children.  In  January,  1878,  he  dismissed  two  of  her  sons  from  his 
employ,  and  she  admits  that,  apprehending  that  he  was  about  to  cease 
supporting  her  and  her  children,  she  filed  a  bill  for  divorce,  alleging 
adultery  with  his  second  wife. — Heldf  that  the  divorce  must  be  denied, 
on  the  ground  of  acquiescence  and  connivance. 


Bill  for  divorce,  custody  of  children  aud  alimony. 


Note. — The  following  cases  show  what  delay  or  connivance,  either 
alone  or  in  connection  with  other  circumstances,  has  been  held  to 
affect  the  petitioner's  right  to  a  divorce: 

in  Morton  v.  Seton,  S  Phillim.  IJff^  a  man,  forty-five  years  of  age,  who 
alleged  a  marriage  seven  years  before,  was  not  allowed  to  ^et  up  his 
own  impotence. 

In  Briggs  v.  Morgan^  S  Phillim,  S^5,  a  delay  of  sixteen  months  after 
marriage  was  deemed  fatal  to  the  application  of  a  man,  on  account  of 
his  wife's  malformation. 

In  Pollard  v.  Wybourny  1  Hogg,  725 ^  the  marriage  was  celebrated  in 
1815,  and  the  parties  lived  together,  but  not  continuously,  as  he  was 
in  the  army,  until  1826,  when  a  divorce,  on  the  ground  of  the  hus- 
band's impotence,  was  decreed. 

In  Mortimer  v.  ifortimerj  2  Hagg,  SIO,  a  wife,  in  1811,  supposing  her- 
self to  be  in  articulo  mortis,  confessed  to  her  husband  and  his  sister  that 
she  had  committed  adultery  in  1807;  she  afterwards  recovered  and 
was  separated  from  her  husband,  living  with  her  father,  on  an  allow- 
ance made  by  her  husband.  In  a  suit  brought  in  1816  by  the  wife,  for 
a  restoration  of  her  conjugal  rights,  the  husband  pleaded  her  confes- 
sion, and  that  he  had  delayed  a  suit  against  her  for  a  divorce  because 
he  had  no  evidence  of  hor  adultery,  other  than  such  confessions, — 
Heldf  that  they  were  admissible  in  evidence,  although  she  had  after- 
wards retracted  them. 
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If.  .'.  S.  T'l'ihr,  for  complainaut. 
Hi    W;<AlhriJyi:  Strong,  for  defendant. 

XHH   (."U-ISCSLLOR. 

T!k'  t'tirties  to  this  suit  were  married  in  England,  in  1844. 
'Ctivw  Itvvil  together  there  until  August,  1863,  when  thej- 
vHiiitf  to  this  country.  After  their  arrival  they  resided  in 
x.t.t  city  of  Brooklyn  until  April,  1865,  when  they  removed 
tv>  what  was  then  Bergen,  but  now  part  of  Jersey  City,  in 
tilt*  state,  where  they  lived  together  until  in  or  about 
Nfc'vember,  1868,  when  the  defendant  left  the  complainant 
»n<l  roturued  to  England.  He  never  lived  with  her  again. 
Slu'  continued  to  live  in  Jersey  City  until  the  spring  of 
1870,  when  she  removed  to  Riverton,  in  this  state.  She 
lived  there  for  about  a  year — that  ie,  until  1871 — when  she 
removed  to  Detroit,  where  site  has  ever  since  resided. 

In  Gvi.it  V.  Shepler,  S  Hagg.  SSI,  &  delay  of  seven  yean  defssted  a 

hushand'H  petilinn  Tor  divorce,  on  account  of  malformation  in  hie  wifp. 

In    B.v.  B.,  2  RobtTlion   580,  S8   Eng.  L.  i  Eq.  95,  »  delay  of  five 

^eft^^•,  the  husband  having  reiiidtrd  a  cotisiilerable  part  of  tlie  time  in 
ndia,  viaa  held  not  alone  fatal  lo  his  ?uit,  founded  on  his  wife's  mal- 
lormation. 

In  A'iOKymoui,  Dcane  S:  Sw.  S95,  a  delay  from  1840  to  1855,  on  the 
huntinnd'n  part,  in  a  xuit  friunded  on  his  wife's  malformation,  was,  intrr 
alia,  held  explainable  by  hia  statement  that  he  had  been  profeBBionally 
iiiTormed  that  it  was  not  incurable. 

In  Ihaiiautta'  Caae,  IS  CI.  &  Fin.  SSS,  a  husband's  delay  of  tire  years 
w*a  deemed  excusable,  by  reason  of  bis  wife's  elopement,  adultery  and 
abai-nce  in  another  country,  and  his  own  affliction  therefrom  and  con- 
iir<)uent  inability  to  attend  to  biHinesa.  Stc,  espeeiaili/,  a  colletlion  of 
Many  eate»  in  a  note  to  tka  one. 

In  lirookt't  Ctue,l  H.n/  L.  Cu.  159,  a  lai>se  of  eight  years  from  the  dis- 
eovery  of  a  wife's  adultery  until  the  filing  of  her  husband'a  petition, 
was  considered  sufficiently  accounted  for  by  his  poverty. 

Ill  .tfa»A«ui(  V.  .VaUhewi,  1  Hw.  <t  Trtit.  499,  A.  was  married  iu  1844, 
and  lived  with  bt^r  husband  until  1853,  when  a  deed  of  separation, 
ivnitJng  mutual  differences  &c.,  was  executed,  and  cohabitation  ceaaed. 
tier  petition,  filed  in  1856,  for  a  Judicial  separation,  on  the  ground  of 
~~  "lelly,  wus  dismissed,  because  of  the  lapse  of  time  and  deed  of  sepa- 

Pcllcw  V.  PtlUv,  1  Su.  A   Tritt.  553,  the  marriage  took  place  in 

id  the  partiet  lived  together  until  18S3,  when  the  husband  wnf 

_  _  U>  China,  In  the  service.    He  returned  in  1854,  but  in  October 

it/earkteirife  eloped.     In  Duuember,  1854,  he  obtained  adivoriM 
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The  defendant  returnei  to  this  country,  from  England, 
in  1868,  and,  in  May,  1870,  he  was  divorced  from  her  by 
the  decree  of  a  court  of  competent  jurisdiction  of  the  state 
of  Illinois,  and,  on  the  29th  of  December,  1871,  he  was 
married,  at  his  house,  in  the  county  of  Middlesex,  in  this 
state,  to  Mary  Lewis,  with  whom  he  has  ever  since  resided 
there,  and  by  whom  he  has  had,  since  his  marriage  with 
her,  three  children,  two  of  which  are  still  living.  Shortly 
before  he  applied  for  the  divorce,  he  bought  and  caused  to 
be  conveyed  to  the  complainant,  a  house  and  lot  of  land  in 
Bergen,  free  from  encumbrance,  which  she  still  owns,  but 
the  title  to  which  she,  since  the  commencement  of  this  suit, 
conveyed  to  one  of  her  sons,  in  trust  for  her.  Ever  since 
he  left  the  complainant,  the  defendant  has  provided  for  her 
and  her  minor  children  the  means  of  support,  and  she 
admits  that  it  was  only  because,  in  January,  1878,  he  ceased 
to  employ  two  of  her  sons  in  his  business,  and  she  uiider- 


a  mensa,  and  steps  were  afterwards  taken  to  obtain  a  divorce  bill  iti 
parliament,  but  were  discontinued  because  the  husband  was  abrond, 
and  no  suit  for  crim.  con.  could  be  brought. — IIMy  that  a  suit  in  1S69 
was  not  too  late,  under  the  ''unreasonable  delay*'  clause  of  the  Eng- 
lish statute. 

In  TolUmache  v.  Tbllemaehe^  1  Sw.  &  TrUt,  557,  an  Englishman's  peti- 
tion averred  a  marriage  with  a  Scotch  woman  at  Gretna  Green,  August 
6th,  1837,  and  also  in  England,  August  12th,  1837,  followed  by  cohab- 
itation and  issue,  until  April,  1841,  when  the  adultery  of  the  wife  in 
Glasgow  and  Edinburgh  was  alleged,  followed  by  the  wife's  marriage 
with  one  J.  P.,  at  Glasgow,  in  July,  1841,  with  whom  she  lived  until 
his  death,  in  June,  1855.  The  petition  further  alleged  adultery  with 
the  said  J.  P.,  and  a  Scotch  divorce  between  the  petitioner  and  his 
wife  in  July,  1841. — Held,  that  petitioner's  belief,  founded  on  profes- 
sional advice,  that  the  Scotch  divorce  was  valid  everywhere,  excused 
his  delay  until  1855,  when  he  was  informed  otherwise  and  instituted 
this  suit. 

In  H.  V.  C,  1  Su).  d'  Tri9t.  605,  a  delay  of  the  wife  from  1834  to  1858, 
the  parties  having  been  sepuiated  since  1838.  although  she  had  impor- 
tuned her  husband  to  receive  her  again,  was  deem«^d  fatal  to  her  suit 
for  divorce,  on  account  of  his  impotence. 

In  Thomas  v.  Thomas,  2  Su).  &  JVist.  IIS,  a  husband  and  wife  executed 
a  deed  of  separation  in  1854,  which  recited,  among  other  things,  that  the 
husband  had  for  some  months  been  living  with  a  Miss  H.,  with  a  refer- 
enoe  to  articles  of  agreement  as  to  certain  property  to  which  all  three 
had  been  parties.  A  suit  brought  by  the  wife  in  1860,  for  judicial  sep- 
aration, OD  the  ground  of  the  husband^s  adultery  with  Miss  H.  in 
1850-60,  was  dismissed,  because  her  executing  the  de^  ol  «^^^^>Ivstv 
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stood  that  he  was  about  to  cease  to  provide  support  for  her 
and  her  minor  children,  that  she  began  this  suit,  the  bill  in 
which  was  filed  June  22d,  1878.  The  bill  charges  the 
defendant  with  having  committed  adultery  with  Mary 
Lewis,  in  Middlesex  county,  on  difierent  days  in  the  years 
from  1871  to  1878,  both  inclusive. 

It  is  clear,  from  the  proof,  that  the  complainant  has 
known,  from  the  time  of  the  marriage  of  the  defendant 
to  Mary  Lewis,  of  the  fact  that  he  claimed  to  have  been 
lawfully  divorced  from  her,  and  to  have  been  lawfully 
married  to  Mary  Lewis,  and  she  has  known,  also,  that 
he  has  been  living  with  Mary  Lewis,  accordingly,  as 
his  wife,  and  that  Mary  Lewis  has  had  children  of  that 
marriage  by  him.  Three  of  *the  children  of  the  complain- 
ant and  defendant  visited  their  father  at  his  house,  after 
his  marriage  to  Mary  Lewis,  and  he  treated  her  as  bis 
lawful  wife  and  appear  to  have  considered  her  such.  One 
of  them  was  their  daughter  Emily  (Mrs.  Campbell),  who 
was  married  in  April,  1872,  and  another  w^as  William,  who 


was  virtually  a  conBent  to  a  continuance  of  such  cohabitation,  citing 
Barker  v.  Barker^  S  Addams  S85. 

In  Matthews  v.  MaaheiM,  S  Sw.  &  THst.  161,  lapse  of  time  (seven  years) 
and  a  deed  of  separation  on  account  of  the  husband's  drunkenness 
and  cruelty,  were  held  good  grounds  to  dismiss  a  petition  for  divorce 
sought  because  of  such  cruelty. 

In  ^.  v.  T,j  S  Sw.  (b  Trist.  312,  a  husband *s  delay  of  eleven  years  was 
accounted  for  by  his  wife's  delicate  health  and  condition,  consequent 
on  a  surgical  operation  for  malformation,  which  was  not  successful. 

In  Boulting  v.  Boulting,  3  Sw.  <t-  Trist.  329,  A.  married  B.  in  1833,  and 
separated  from  him  in  1835  under  a  separation  deed,  B.  allowing  her 
a  certain  sum.  In  1842  B.  commenced  an  adulterous  cohabitation 
with  C,  which  continued  until  the  time  of  the  trial,  and  A.  was  aware 
of  it  from  1843.  Her  petition  in  1863  was  dismissed  for  delay  and  con- 
nivance. 

In  Smallwood  v.  Smallwood,  2  Sw.  &  Trist.  397,  lapse  of  time  between 
1848  and  1861  was  not  considered,  in  itself,  as  defeating  an  application 
for  a  divorce  on  account  of  cruelty  in  1848. 

In  Harrison  v.  Harrison,  3  Sw.  <k  THst.  362,  a  wife,  in  1844,  left  her 
husband,  who  had  been  guilty  of  cruelty  and  adultery  j  no  subsequent 
act  of  adultery  was  proved.  Until  1862  the  wife  had  been  without 
means  to  sue  for  a  dvrovc%,^-Held,  that  her  delay  was  not  unreasonable. 

In  M.  V,  B,.  3  Sw.  df  IV'sL  550.  AC.  married  B.  in  1853,  and  oooupied 
the  eame  bed  with  h  m  until  1855,  when  she  took  another  room,  at 
hiB  request,  and  left  his  house  in  1863.     To  her  petition  filed  on 
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was  past  bis  majority  when  his  father  was  married  to  Mary 
Lewis.  When  he  was  examined  as  a  witness  in  this  suit 
(he  was  sworn  for  the  complainant),  he  was  twenty-nine 
years  old.  He  says  that  his  mother  first  expressed  her 
intention  to  sue.  for  a  divorce  about  1870,  and  again  in 
1871,  and  again  in  1874,  at  which  time  (1874)  he  says  she 
learned  of  the  supposed  divorce ;  that  he,  at  his  mother's 
request,  got  a  lawyer,  in  Detroit,  to  write  to  the  abstract 
office  in  Chicago  to  ascertain  whether  there  was  not  a 
divorce  on  record,  and  that  his  mother  was  informed  that 
there  was  none.  There  were  two  letters  of  inquiry  and  two 
replies.  He  further  says  that,  with  these  letters,  "  She  was 
satisfied  to  rest  her  case  as  long  as  the  defendant  continued 
to  support  her  and  her  children  in  respectable  circum- 
stances," and  that  the  next  time  she  agitated  the  matter 
was  in  the  spring  or  summer  of  1878. 

The  complainant  says  that  her  daughter,  Mrs.  Campbell, 
in  January,  1873,  after  a  visit  which  she  made  to  her  father 
in  1872,  told  her  that  he  claimed  to  have  been  divorced 


acoouat  of  B.'s  impotence, — HeU,  that  the  delay  and  her  own  state- 
ment that  she  never  thought  of  instituting  the  suit,  except  to  silence 
reports  in  circulation  that  she  had  left  B.'s  house  because  she  was 
insane,  were  grounds  to  dismiss  it. 

In  Castledon  v.  CastlccUm,  9  H.  of  L,  Cos.  186^  the  petitioner  was  mar- 
ried in  1834,  and  lived  with  her  husband  until  1838,  when  she  returned 
to  her  father^s  house,  where,  during  a  surgical  operation,  the  surgeon 
found  so  much  difficulty  in  making  an  examination,  that  he  asked  her 
whether  her  marriase  had  been  consummated,  and  t<estified  that  he 
believed  she  replied  that,  to  the  best  of  her  knowledge,  it  had  not. 
There  was  no  impotence  on  her  part.  Down  to  1854  she  desired  to 
live  again  with  her  husband,  and  then,  he  still  refusing,  proceedings 
were  begun  to  compel  him  to  support  her.  He  then  made  her  an 
allowance  of  £80  per  annum,  which  was  paid  until  1858,  when  he  noti- 
fied her  that  it  must  be  reduced  to  £45,  whereupon  her  petition  was 
filed,  bnsed  on  his  impotence,  and  at  the  hearing  was  dismissed  and 
that  order  affirmed. 

In  Ro$8  v.  Rosi^  L,  R.  (1  P.  A  D,)  7S4,  the  parties  were  married  in 
1846,  and  separated  by  the  ordinary  deed  in  1866,  the  wife  then  charg- 
ing her  husband  with  adultery  with  one  M.  S.,  formerly  their  domestic, 
which  she  had  for  some  time  suspected,  but  which  he  always  denied. — 
Held,  that  there  was  no  proof  of  connivance  to  defeat  her  right. 

In  Neurman  v.  Newman,  L,  R,  (2  P,  ds  D,)  57^  a  wife  separated  from 
her  husband  in  1850,  in  consequence  of  his  incestuous  adultery  with 
her  slater,  on  which  ground  she  presented  her  peUlvoTim\^iA{^^«x.^vcoc- 
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from  her  and  to  have  subsequently  married  Mary  Lewis, 
and  she  adds  that  she  did  not  believe  he  was  divorced. 
Her  language  is:  "I,  in  reply,  said  (referring  to  the  divorce) 
it  could  not  be,  without  my  knowledge."  She  also  admits 
that,  afterwards,  Mrs.  Campbell  told  her  the  decree  of 
divorce  had  been  shown  to  Mr.  Campbell,  her  husband,  but 
she  says  Mrs.  Campbell  also  said  that  her  husband  said  it 
was  of  no  use,  that  it  was  illegal.  It  is  impossible  not  to 
conclude,  from  the  testimony,  that  she  knew  from  1872  that 
the  defendant  claimed  to  have  been  divorced  from  her,  and 
that  he  claimed,  also,  to  have  been  married  to  Mary  Lewis, 
and  that  he  was  living  with  her  as  his  lawful  wife.  And 
she  was  satisfied  to  permit  him  to  live  in  what  she  supposed 
and  now  insists  was  open  adultery,  so  long  as  he  continued 
to  support  her,  and  would  have  still  been  satisfied  that  he 
should  continue  to  do  so,  if  she  had  not  believed  that  he 
intended  to  support  her  no  longer.  She  is  in  no  situation 
to  claim  a  divorce  on  the  ground  of  the  adultery  of  which 
she  complains. 


ing,  as  the  cause  of,  her  delay,  that  her  mother  was  very  anxious  to 
avoid  a  public  exposure  of  the  scandal,  and  that  she  yielded  to  her 
mother's  entreaties  and  forbore  to  take  proceedings  until  her  mother's 
death. — Held,  that  although  her  delay  was  unreasonable,  it  was  not  of 
such  a  character  as  to  deprive  her  of  her  relief. 

In  WiUon  v.  WiUon^  L,  R,  (2  P.  (k  D.)  ^55,  the  adultery  was  com- 
mitted in  1866,  and  the  suit  instituted  in  1871,  the  petitioner  being  a 
material  witness  on  that  point.  The  inadmissibility  of  his  evidence 
until  after  August,  1869  (when  a  general  statute  making  such  testi- 
mony competent  was  passed),  and  his  want  of  means,  were  held  a 
sufficient  explanation  of  his  delay. 

In  Short  V.  Shori,  L.  E,  (S  P.  i  D.)  193,  a  husband  discovered  bis 
wife  in  adultery  in  September,  1859,  and  separated  from  her,  but  pre- 
sented no  petition  until  July,  1873,  when  he  admitted  that  he  had 
about  £600  in  money  and  some  other  property. — //<?/</,  that  want  of 
means  was  not  shown  as  an  excuse  for  his  delay. 

In  CStmmins  v.  CSimminSj  2  AfcCart.  188,  a  wife's  delay  of  nine  years  in 
filing  her  bill,  after  discovering  her  husband's  adultery,  and  their  sub- 
sequent separation,  was  so  explained  as  not  to  invalidate  her  appli- 
cation. 

In  Williamson  v.  Williamson,  1  Johns,  Ch,  J^8,  a  hu^^band  had  been 
absent  in  a  foreign  country,  and  his  wife,  supposing  him  to  be  dead, 
married  again  ;  he  afterwards  returned,  and  finding  his  wif^  marriea 
again,  without  taking  any  steps  to  obtain  a  divorce,  he  went  abroad 
Aod  continued  absent  for  twenty  years  \  then  he  returned  and  applied 
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In  JRass  v.  Ross,  L,  R.  {1  P.  ^  £>,)  78^,  the  court  said  : 
**A  question  having  been  raised  as  to  willing  consent,  I  may 
add  that  if  it  were  established  that  the  wife  consented,  as 
one  of  the  conditions  of  the  grant  of  the  allowance,  to  the 
husband's  continuing  the  adulterous  intercourse  which  had 
been  established,  such  consent  would,  in  my  opinion,  amount 
to  connivance,  even  if  it  were  extorted  from  her  by  the 
pressure  of  the  circumstances  in  which  she  was  placed, 
unless,  of  course,  the  pressure  to  which  she  was  subjected 
amounted  to  that  degree  of  force  which  would  invalidate 
any  agreement.  She  might  be  very  unwilling  to  consent, 
but  if,  in  the  end,  she  withdrew  her  scruples  for  the  sake 
of  getting  an  allowance,  I  think  she  must  be  guilty  of  con- 
nivance." 

In  Thomas  v.  Thomas^  2  Sw.  ^  Trist  113,  a  wife  had  threat- 
ened proceedings  for  divorce  for  adultery,  and  then  entered 
into  a  negotiati6n  with  her  husband,  whereby  a  promise  was 
made  for  the  sup]^rt  of  herself  and  her  children,  to  prevent 
further  proceedings  in  chancery,  where  she  had  taken  some 


for  a  divorce,  which  was  denied  on  the  ground  of  delay,  although  the 
counsel  of  hoth  parties  consented  to  a  decree. 

in  VcUleau  v.  Valleauj  6  Paige  £07,  the  husband,  a  few  months  after 
his  marriage,  abandoned  his  wife  and  left  the  state,  and  the  wife,  after 
seven  years,  married  again,  and  her  second  husband  lived  about  five 
years  thereafter.  A  suit  brought  four  years  afterward  for  divorce,  by 
the  first  husband,  for  his  wife's  adultery  with  the  second  husband,  was 
dismissed. 

In  Reese  v.  Reeee^  2S  Ala,  785,  living  with  her  husband  for  two  years 
after  the  cruelty  complained  of,  was  held  not  to  estop  a  wife's  right  to 
a  divorce  therefor. 

In  Smedley  v.  Smedley^  SO  Ala,  714,  a  statute  requiring  a  suit  for 
divorce,  on  the  ground  of  adultery,  to  be  brought  within  one  year  after 
the  discovery  of  the  act  charged,  was  construed  not  to  include  acts  of 
cruelty,  or  an  application  for  a  divorce  on  that  ground ;  and  a  divorce 
was  granted  for  cruelty  beginning  nearly  six  years  before  and  contin- 
uing until  the  bill  was  filed. 

In  Sehonwald  v.  Schonwald^  Phil.  (N.  C)  Eq,  215^  the  petitioner  was 
married  to  her  husband  in  1843,  and  lived  with  him  until  about  1850, 
when  he  became  so  cruel  that  she  was  compelled  to  separate  from  him 
and  to  accept  an  allowance,  in  order  to  retain  the  custody  of  her  child ; 
and  she  removed  from  the  state.  About  1851  respondent  married 
again,  and  the  petition  was  filed  in  1857. — Held,  that  the  faot  of  peti- 
tioner being  a  non-resident  and  a  pauper,  excused  her  delay. 
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steps,  and  iu  the  ecclesiastical  court.  Said  Creeswell  J. :  "Is 
there  any  provision  in  the  agreement  that  her  husband  is  to 
cease  his  adulterous  intercourse  with  the  other  woman  ?  It 
is  impossible  to  draw  any  other  inference  from  this  deed  than 
that  she  was  a  consenting  party  to  his  continuing  to  live  in 
a  state  of  adultery." 

In  the  case  in  hand,  the  husband  sought  a  divorce,  and 
claimed  to  have  obtained  it,  and  he  soon  afterwards  married 
another  woman,  and  has  lived  with  her  ever  since  as  his 
wife.  For  seven  years  this  intercourse  has  continued,  and 
the  complainant,  believing  all  that  time,  as  she  says,  that  his 
connection  with  that  woman  was  adulterous,  has  not  only 
refrained  from  approaching  him  on  the  subject,  but  permit- 
ted, without  protest,  as  far  as  appears,  her  children  to  visit 
him  and  his  new  wife,  and  has  also  accepted  from  him  a 
support  for  all  that  time,  and  it  was  only  when  she  under- 
stood that  the  support  was  to  be  discontinued,  that  she 
made  application  for  a  divorce.  The  alleged  adultery  of 
which  she  complains,  is  all  charged  to  have  been  committed 


In  Whiitington  v.  WhiUingtonj  2  Dev,  &  Bat,  64t  the  parties  were  mar- 
ried in  1823,  and  tlie  husband  abandoned  his  wife  shortly  afterwards. 
She  led  a  profligate  life  in  the  neighborhood  of  her  husband's  home 
down  to  1833,  when  his  bill  was  filed  for  adultery. — Heid,  that  his 
right  had  been  lost  by  laches.     See,  also,  Little  v.  ZAttle,  6S  N,  C,  9i, 

In  Rawdon  v.  Jiawdon^  28  Ala.  565,  a  lapse  of  twenty-two  years  after 
a  wife's  discovery  of  her  husband's  alleged  insanity,  was  deemed  fatal 
to  her  application  for  a  divorce  on  that  ground. 

In  Secor  v.  Secor,  1  }fc Arthur  630,  a  divorce,  on  the  ground  of  the 
wife's  insanity  before  her  marriage,  was  refused  where  more  than 
thirty  years  had  elapsed  since  the  marriage,  children  had  b?en  born 
and  matured,  and  the  parties  had  agreed  to  live  separate. 

In  McCafferty  v.  McCafferVf,  8  Blaekf,  218,  a  statute  required  that  a 
divorce  should  be  denied,  if  the  suit  should  not  have  been  brought 
within  two  years  after  the  party  complaining  of  the  adultery  discovered 
it. — Held,  that  the  complainant  might  prove  the  offence,  although  he 
had  known  of  its  existence  more  than  two  years  before  suit  was 
brought,  and  then  the  defendant  might  prove  the  scienter,  in  defence. 

In  Cochran  v.  Cochran,  So  Iowa  Jffl,  the  parties  were  married  in  1846, 
and  lived  together  until  1858,  when  a  criminal  intimacy  sprang  up 
between  the  husband  and  an  unmarried  woman,  who  often  came  to 
the  house.  This  continued  about  three  years,  with  the  wife's  knowl* 
edge  and  connivance,  when  he  abandoned  his  family,  in  1861,  and  his 
wife  obtained  a  divorce  in  1862,  therefor,  whereupon  he  married  his 
paramour  in  another  state,  Yiher^  they  resided.    The  divorce  was 
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with  Mary  Lewis,  and  it  is  all  laid  in  the  years  in  which  she 
held  the  marriage  relation  to  the  defendant.  The  complain- 
ant must,  under  the  circumstances,  be  held  to  have  con- 
sented to  it.  ' 

Again,  the  defendant  proves  the  decree  of  divorce.  It 
appears,  on  its  face,  according  to  the  copy,  to  have  been 
made  by  a  court  which  is  adYnitted  to  have  been  a  court  of 
competent  jurisdiction,  and,  though  it  states  that  the  com- 
plainant did  not  appear  to  the  suit,  it  states  that  she  was  duly 
served  with  process.  The  decree  is  sufficiently  proved  for 
the  purposes  of  this  suit.  The  fact  of  its  existence  is  sworn 
to  (the  record  appears  to  have  been  destroyed  in  the  Chicago 
fire),  and  a  certified  copy  is  offered.  The  clerk  of  the  court 
certifies,  under  the  seal  of  the  court,  that  the  copy  which  is 
offered  is  a  true,  perfect  and  complete  copy  of  a  final  decree 
of  divorce  entered  of  record  on  the  5th  day  of  May,  1870, 
in  a  cause  wherein  Charles  H.  Yorston  was  complainant,  and 
Eliza  Yorston  was  defendant;  and  the  secretary  of  state  of 
Illinois  certifies,  under  the  great  seal  of  the  state,  that  the 


annulled  for  want  of  service  on  him,  and  another  suit  instituted. — 
Hdd^  that  her  knowledge,  and  having  driven  her  husband  and  his  par- 
amour opportunity  for  intercourse,  were  no  defence. 

In  Dutcher  v.  Dutcher^  39  Wis.  65 ly  the  statute  required  an  action  for 
divorce  to  be  brought  within  three  years  after  the  discovery  by  the 
plaintiff  of  the  offence  charged. — Heldj  that  where  the  plaintiff  had 
knowledge  that  the  defendant  was  living  in  open  and  continuous 
adultery  more  than  three  years  before  isuit  was  brought,  such  suit  was 
barred,  although  the  adultery  was  continued  down  to  the  time  of 
beginning  the  suit. 

In  Fellows  v.  Felloms^  8  N.  H.  160^  a  delay  of  eight  years  after  the 
cruelty  for  which  the  divorce  was  sought,  was  held  too  long  to  justify 
relief,  without  explanation. 

In  Myers  v.  Myers,  J^l  Barb.  IIJ^^  the  statute  required  suits  to  be 
brought  within  five  years  after  the  discovery  of  the  offence  by  the 
plaintiff;  and  a  rule  required  him  to  aver  that  the  adultery  charged 
was  without  his  consent,  connivance  or  privity. — Held^  that  an  allega- 
tion that  five  years  had  not  elapsed  since  he  discovered  the  fact  that 
such  adultery  had  been  committed  by  the  defendant,  without  his  con- 
sent, connivance  or  procurement,  was  insufficient. 

In  Peipho  V.  Peipho,  88  IIL  J/SS^  the  complainant  sought  A  divorce 
thirteen  years  after  his  marriage,  and  after  cohabiting  nearly  eight 
▼oars  with  his  wife,  with  full  knowledge  and  without  complaint  as  to 
ner  impotency. — Held^  that  mere  motives  of  delicacy  were  not  enough 
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person  who  signed  the  firdt-mentioned  certificate  was  such 
duly  commissioned  and  qualified  officer,  with  full  power,  by 
the  laws  of  the  state,  to  sign  such  certificates,  that  that  cer^ 
tificate  is  in  due  form  of  law,  and  by  the  proper  officer,  and 
that  full  faith  and  credit  are  due  to  the  officer's  official 
attestations.  It  appears  that  the  court  has  been  abolished, 
and  it  does  not  appear,  and  is  not  suggested,  that  its  powers 
have  been  transferred  to  any  other  court.  There  is,  there- 
fore, no  judge  to  certify. 

The  complainant,  indeed,  denies  that  she  received  the 
notice  of  the  suit  which  was  sent  to  her  address,  but  the 
bona  fides  or  validity  of  the  decree  is  not  put  in  issue.  The 
bill  is  silent  on  the  subject.  And  here  it  may  be  remarked 
that  her  testimony  by  no  means  satisfactorily  establishes 
the  fact  that  she  received  no  notice  of  the  proceedings  for 
divorce.  Had  the  complainant  desired  to  attack  the  decree, 
she  might  have  done  so  in  her  bill  as  originally  filed,  or  she 
might  have  amended  her  bill  after  answer,  so  as  to  question 
the  decree.     But  she  did  neither.     I  cannot  but  regard  her 


to  explain  such  long-continued  acquiescence.  See  Merrill  v.  Merrill^ 
123  Moos,  228, 

In  Charraud  v.  Charraud,  1  N,  Y.  Leg,  Obs,  ISJ^  a  husband,  who 
entered  into  articles  of  separation,  and  gave  his  wife  a  mortgage  to 
secure  her  allowance,  with  knowledge  of  his  wife's  having  previouf«ly 
committed  adultery,  was  held  liable  thereon.  See  Durant  v.  Durante  1 
Hdgg,  7SS, 

In  Chew  v.  Chew^  38  Iowa  405,  crosp-petitions  for  divorce  were  filed, 
that  of  the  wife  for  cruelty,  that  of  the  husband  because  his  wife  had 
a  former  husband  living.  By  an  agreement,  both  petitions  were  to  be 
dismissed  and  the  husband  was  to  convey  certain  lands  to  his  wife. 
He  made  the  conveyance,  but  did  not  dismiss  his  petition,  and 
obtained  a  divorce  on  the  ground  alleged. — Heldj  that  be  could  not 
have  the  deed  set  aside,  after  the  divorce,  on  the  ground  that  his  wife 
had  a  former  husband  living  when  it  was  executed,  because  he  then 
knew  that  fact. 

In  Wright  v.  Miller,  1  Sand/,  Ch.  103,  8  N,  Y,  10,  deeds  were  made  to 
defraud  a  wife  in  1813,  and  in  1820,  by  articles  of  separation,  an  annuity 
was  given  to  the  wife  by  the  husband,  which  was  regularly  paid  to  her 
until  1840.  In  1822  her  husband  obtained  a  divorce  for  her  adultery. — 
Held,  that  her  annuity  was  not  affected  by  the  divorce.  Also,  Charles- 
worth  V.  Holt,  L,  R,  (9  Eji-eh,)  38. 

Since  the  legal  relation  of  husband  and  wife  is  not  changed  by 
merely  filing  a  libel  for  divorce,  or  by  any  other  steps  preliminary  to 
a  decree  (Dwelij/  v.  DwtUy^  Jfi  Me,  577],  the  marriage  of  the  petitioner 
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conduct  as  such  that,  on  principles  of  public  policy,  she 
ought  not  to  be  heard  in  this  suit  in  opposition  to  the 
decree.  For  seven  years  she  acquiesced  in  it  and  in  the 
marriage  which  supervened  upon  it,  and  in  those  years 
three  children  have  been  born  of  that  marriage,  two  of 
which  are  living.  If  the  decree  of  divorce  were  set  aside, 
the  subsequent  marriage  would  thus  substantially  be  declared 
illegal,  and  the  children  thereof  illegitimate.  The  com- 
plainant gives  no  good  reason,  and  there  appears  to  be  none, 
for  her  long  delay  in  seeking  the  aid  of  this  court  against 
the  decree. 

The  defendant  has  been  a  resident  of  this  state  ever  since 
his  marriage  with  Mary  Lewis,  and  the  complainant  admits 
that  she  has  never  complained  to  either  of  them  of  their 
intercourse,  nor  has  she  even  made  any  application  to  the 
defendant  for  support.  She  must  be  adjudged  to  have 
acquiesced  in  the  divorce  and  subsequent  marriage.  Nich- 
ols V.  Nichols,  10  C.  E.  Gr.  60 ;  Singer  v.  Singer,  4.I  Barb. 
139.  The  conduct  of  the  defendant  towards  the  complain- 
ant is  not  defensible.  He  appears  to  have  left  her  (making 
provision  for  her  and  her  children,  however),  with  a  deter- 
mination   to  get  a  divorce   from  her,  and   that,  too,  on 


for  a  divorce  on  account  of  his  wife^s  adultery,  pending  her  appeal 
from  a  decree  of  divorce,  deprives  him  of  any  benefit  therefrom. 
Stanford  v.  Stanford,  1  Edw,  Ch.  S17 ;  Stephens  v.  Stephens,  51  Ind,  64^; 
Coad  v.  Coad,  Jfi  Wis,  S92 ;  Moors  v.  Moors,  121  Mass,  232}  Meyar  v. 
Meyar,  3  Mete.  [Ky.)  208 ;  Garner  v.  Gamer,  38  Ind,  139;  Galbreath  v. 
Davidson,  25  Ark.  J^O :  2  Bish,  J  751, 

An  agreement  between  husband  and  wife,  that  one  will  not  oppose 
or  will  discontinue  a  divorce  applied  for  by  the  other,  is  void.  2  Bish, 
Mar,  ir  Div,  ^,  235-239.  Also,  Sampson  v.  Cresson,  6  Phila,  229;  Kilborn 
V.  Field,  78  Pa,  St,  194;  ^aw  Order  v.  Van  Order,  8  Hun  315;  Chew  v. 
Chew,  38  Iowa  405 ;  Adams  v.  Adams,  25  Minn,  72 ;  McCarthy  v.  McCar- 
thy, 36  Conn.  177;  iStilson  v.  Stilson,  46  Conn,  —  See  McAllister  v.  McAllis- 
ter, 10  Heisk,  345. 

Id  Hoig  v.  Gordon,  17  Grant's  Ch,  599,  for  ten  years  a  wife  concealed 
from  the  public  her  relation  to  her  husband,  and  allowed  him  to  live 
with  another  woman  as  his  wife,  under  an  assumed  name,  the  real 
wife  living  in  the  neighborhood  and  receiving  from  them  her  own 
support. — Held,  that  she  was  estopped  to  claim  dower  in  lands  bought 
and  sold  durins  those  ten  years,  by  her  husband  and  his  suppoied 
wife,  to  a  bona  fide  purchaser. — Rep. 
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grounds  which,  in  view  of  his  relations  to  the  woman  whom 
he  subsequently  married,  were,  morally,  utterly  insufficient. 
The  complainant  appears  to  have  unwillingly  acquiesced  in 
his  determination  to  repudiate  her.  Were  the  controversy 
in  its  effects  confined  to  them  alone,  her  claim  to  relief 
would  be  subject  to  far  less  embarrassment  than  it  now  is. 
But  she  has,  beyond  all  doubt,  for  years  acquiesced  in  the 
divorce  and  marriage,  and  to  grant  to  her  the  relief  she 
asks  would  involve  a  decree  against  the  validity  of  the 
divorce,  and  of  the  subsequent  marriage,  and  consequently 
the  legitimacy  of  the  children  of  the  marriage,  and  that, 
too,  in  a  suit  in  which  the  decree  and  marriage  are  not 
directly  assailed,  and  to  which  neither  Mary  Lewis  nor  her 
children  are  parties. 

The  bill  will  be  dismissed. 


Frank  F.  Sanders 

V. 

James  E.  Wagner  and  others,  executors  Ac. 

Id  September,  1874,  the  complainant  exchanged  certain  "unseated" 
lands  in  Pennsylvania  for  property  of  defendants'  testatrix  in  this 
state,  by  deeds  with  full  covenants.  After  testatrix's  death,  in  Jan- 
uary, 1875,  her  executors,  the  defendants,  discovered  that  there  was 
no  title  in  complainant  on  record  for  the  Pennsylvania  lands,  and  that 
it  had  been  sold  for  taxes  in  June,  1874,  and  the  tax  title  had  become 
absolute.  In  June,  1877,  they  paid  the  owners  of  the  tax  title  $250 
for  all  their  right,  title  and  interest  in  the  property,  and  took  a  deed 
to  themselves  as  "trustees  under  the  will"  of  the  testatrix.  In 
December,  1877,  they  brought  an  action  of  covenant  against  the  com- 
plainant, for  breach  of  the  covenants  in  his  deed,  which  action, 
through  complainant*B  mistake,  was  undefended,  and  judgment  by 
default  obtained.  On  bill  for  relief,  and  an  injunction  against  such 
judgment, — Held, 

(1)  That  the  mistake  of  complainant,  having  been  satisfactorily 
shown,  is  sufficient  to  retain  the  bill. 


5  Stew.]  MAY  TERM,  1880.  507 

Sanders  v.  Wagner. 

(2)  That  he  could  also  show  that  the  taxes  on  both  properties,  at 
the  time  of  the  exchange,  were  excepted  from  the  covenants  in  the 
deeds,  by  an  agreement  between  the  parties. 

(3)  That  he  could  also  show  that  he  had,  at  that  time,  a  deed  for 
the  Pennsylvania  lands,  which  he  has  since  recorded. 

(4)  That  jurisdiction  is  also  retained,  since  the  redemption  deed  was 
taken  by  the  defendants  as  trustees,  and  not  as  executors,  and  as  that 
deed  makes  no  reference  to  the  tax  title,  it  is  doubtful  whether  the 
complainant  could,  at  law,  avail  himself  of  it  as  an  extinguishment  of 
the  tax  title. 

(5)  That  the  complainant  is,  in  equity,  entitled  to  the  benefit  of  the 
title  so  acquired  by  the  executors,  on  re-imbursing  them  fully ;  and 
that,  notwithstanding  they  did  not  employ  testatrix's  money  to 
redeem,  and  took  the  title  as  trustees  instead  of  executors ;  that  the 
tax  title  had  become  absolute  before  they  redeemed,  and  that  the 
complainant's  liability  to  damages  on  his  covenant  had  become  fixed. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr,  Theo.  LittUy  for  complainant. 
Mr,  A,  MillSy  for  defendants. 

The  Chancellor. 

The  complainant,  in  September,  1874,  exchanged  certain 
"unseated"  (wild,  unimproved)  land  in  Pennsylvania,  owned 
by  him,  with  Sarah  A.  Warner,  the  defendants'  testatrix, 
for  certain  real  estate  in  Morristown  belonging  to  her. 
Each  delivered  to  the  other  a  deed  for  the  property  con- 
veyed by  him  or  her,  with  full  covenants,  including  cove- 
nants against  encumbrances,  and  covenant  of  warranty 
general,  but  the  deed  to  the  complainant  declared  the  con- 
veyance to  be  subject  to  a  mortgage  for  $5,000  on  the 
property. 

Mrs.  Warner  died  in  January,  1875.  By  her  will  she 
appointed  the  defendants  her  executors,  and  devised  her 
estate  to  them  in  trust.  Some  time  after  her  death  they 
discovered  that  there  was  no  title  in  the  complainant  of 
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record  for  the  Pennsylvania  land,  and  that  it  was  sold  Jane 
8th,  1874,  for  taxes,  and  the  title  under  the  tax  sale  had 
become  absolute.  June  27th,  1877,  they  paid  to  the  owners 
of  the  tax  title  $250  for  all  their  right,  title  and  interest  in 
the  property,  and  took  a  deed  therefor  from  them  to  them- 
selves as  *'  trustees  under  the  last  will  and  testament  of 
Sarah  A.  "Warner,  deceased."  In  December,  1877,  they 
brought,  as  executors  of  Sarah  A.  Warner,  deceased,  an 
action  of  covenant  against  the  complainant,  in  the  supreme 
court  of  this  state,  upon  the  covenants  in  the  deed  from 
him  to  their  testatrix,  assigning,  for  breaches,  the  want  of 
title  and  the  encumbrance  of  the  tax  lien,  and  the  loss 
through  it  of  the  title  conveyed  by  him  to  her.  He  appears 
not  to  have  defended  the  suit,  although  duly  summoned. 
He  is  a  physician.  He  spoke  to  his  father-in-law,  A.  W. 
Bell,  esq.,  a  practicing  lawyer  of  this  state,  in  whose  family 
he  lived,  and  supposed  the  latter  would  give  it  attention, 
but,  in  fact,  neither  the  complainant  nor  Mr.  Bell  paid  any 
attention  to  it,  until  the  latter  discovered  the  suit  on  the 
list  of  causes  of  the  Morris  circuit  court,  at  the  term  of 
May,  1878.  It  was  down  on  the  list  for  assessment  of  dam- 
ages by  writ  of  inquiry  on  a  judgment  by  default. 

On  May  10th,  1878,  the  bill  in  this  cause  was  filed  for 
relief.  It  alleges  that  there  was  an  understanding  and  agree- 
ment between  the  complainant  and  Mrs.  Warner,  at  the  time 
of  the  exchange,  that,  notwithstanding  the  covenants  in  the 
deeds,  the  lands  conveyed  thereby  respectively  were  sub- 
ject to  tax,  which  each  grantee  was  to  pay,  and  that  the 
covenants  against  encumbrances  should  not  apply  to  the 
tax.  It  states,  also,  that  the  defendants  redeemed  the 
Pennsylvania  land  in  1877,  and  that  the  complainant  (if  he 
is  liable  at  all  to  respond  in  respect  to  the  tax)  ought,  in 
equity,  to  have  the  benefit  of  that  redemption ;  that  he,  in 
fact,  had,  when  he  conveyed  to  Mrs.  Warner,  a  valid  title  to 
the  land,  by  a  deed  which,  though  duly  delivered,  was  then 
unrecorded,  but  which  he  has  since  then  put  on  record.  It 
avers  that  he  intended  to  defend  the  suit,  and  was  surprised 
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to  find  that  it  had  not  been  attended  to  by  Mr.  Bell,  as  his 
attorney.  It  prays  answer  and  an  injunction  to  restrain  the 
defendant  from  proceeding  uponthe  judgment,  and  it  prays 
relief  generally. 

That  the  complainant  was  guilty  of  negligence  in  not 
giving  his  attention  to  the  suit,  is  very  clear.  Mr.  Bell 
appears  not  to  have  understood  that  he  was  relied  upon  to 
defend  the  action,  nor  does  he  seem  to  have  understood 
that  a  suit  had  been  begun,  until  he  saw  it  on  the  list.  He 
appears  to  have  supposed  that  the  principal,  if  not  the  only, 
cause  of  complaint  in  respect  of  which  suit  was  threatened, 
was  the  alleged  defect  of  title,  which  he  knew  was  a  mis- 
take. But  whatever  may  have  been  the  reason  of  the 
inattention,  there  is  no  evidence  of  any  disposition  on  the 
part  of  the  complainant  or  Mr.  Bell  to  let  the  suit  go 
undefended,  and  I  am  satisfied  that  the  fact  that  the  suit 
was  undefended  was  due  to  some  mistake.  And  though 
it  may  be  that  a  motion  in  the  supreme  court  to  open  the 
judgment  might  be  successful,  yet  there  is  a  feature  in  the 
case  which  leads  me  to  hold  and  dispose  of  the  controversy 
here. 

The  complainant's  allegation  that  there  existed  an  under- 
standing that  Mrs.  Warner  was  to  pay  the  taxes  on  the 
Pennsylvania  property,  is  not  sustained,  but  it  appears  that 
both  properties  were,  in  fact,  liable  for  unpaid  taxes,  the 
Pennsylvania  property  to  the  amount  of  $23.52,  and  the 
Morristown  property  to  the  amount  of  about  $50.  And  it 
is  to  be  borne  in  mind,  in  this  connection,  that  the  com 
plainant  is,  by  reason  of  the  fact  that  the  defendants  are 
sued  in  a  representative  capacity,  deprived  of  the  advantage 
of  his  own  testimony. 

That  the  defendants  obtained  from  the  purchasers  at  the 
tax  sale  the  title  of  the  latter  for  $250,  is  admitted.  They 
claim  that  there  was,  through  the  encumbrance  of  the  liens, 
an  absolute  failure  of  the  title  conveyed  by  the  complainant, 
and  they  insist  that  the  title  which  they  obtained  from  the 
purchasers  at  the  tax  sale  was  and  is  their  property ;  that 
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it  was  not  a  redemption,  and  that  they  have  a  right,  and  it 
is  their  duty  as  executors,  to  look  to  the  complainant  for 
such  damages  as  by  law  they  are  entitled  to,  and  that  is 
equivalent  to  a  claim  of  the  amount  of  the  greater  part  of 
the  consideration  money  (which  was  stated  5n  the  deed  to 
be  $12,000)  of  the  conveyance  of  the  Pennsylvania  prop- 
erty to  Mrs.  Warner.  The  action  was  brought  to  recover 
$10,000  damages.  They  took  a  deed  from  the  purchasers 
of  the  tax  title  to  themselves,  not  as  executors,  but  as 
trustees,  and  that  deed  makes  no  reference  to  the  tax  title. 
It  is  at  least  doubtful  whether  at  law  the  complainant  could 
avail  himself  of  that  conveyance  as  an  extinguishment 
of  the  tax  title.  Miller  v.  Halsey^  2  Gr.  4S ;  Sawle  an 
Gov.  168. 

The  defendants  were  under  no  obligation  to  pay  the  tax 
or  to  redeem  the  tax  title,  and  they  did  not  acquire  the 
tax  title  until  after  it  had  become  an  absolute  title  in  fee  in 
the  purchasers  at  the  tax  sale.  The  rule  at  law  in  such 
cases  is  tlius  laid  down  by  Mr.  Rawle :  "  When  the  pur- 
chaser thinks  proper  to  sue,  while  the  right  of  redemption 
is  still  open  on  his  part,  his  damages  will  be  limited  by  the 
amount  of  the  redemption  money.  He  is,  however,  it  would 
seem,  under  no  obligation  to  redeem,  and  if  he  let  the  time 
necessary  for  this  purpose  elapse,  and  the  encumbrance  thus 
becomes  changed  into  an  absolute  title,  his  right  to  meas- 
ure his  damages  by  the  consideration  money  will  not  be 
impaired  by  his  not  having  availed  himself  of  his  right  to 
redeem,  nor,  consequently,  will  the  damages  be  aftected  by 
his  refusal  of  a  subsequent  offer  of  the  title  for  a  sum  less 
than  the  consideration  money."     Rawle  on  Cov.  168^  169. 

But,  the  defendants  having  acquired  the  title,  the  com- 
plainant, under  the  circumstances,  is  entitled  in  equity  to 
the  benefit  of  it,  on  re-imbursing  them  for  their  outlay  and 
trouble  in  obtaining  it.  Galhway  v.  Finleyy  12  Pet.  ^64; 
Williams  v.  Waikins,  3  Pet.  43;  Burk  v.  Marshall^  6  How.  28^. 

It  does  not  appear  that  the  defendants  or  their  testatrix 
ever  lost  possession  of  the  property.     The  tax  title  did  not 
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become  absolute  until  June  8th,  1876.  The  testatrix  died 
in  January,  1875,  and  the  tax  title  was  conveyed  to  the 
defendants,  June  27th,  1877.  The  defendants,  failing  to 
induce  the  complainant  to  buy  the  title,  were  constrained 
to  buy  it  themselves.  As  appears  on  the  face  of  their  deed, 
they  bought  it  for  the  estate  which  they  held  in  trust. 
They  allege  that  they  paid  for  it,  not  with  money  of  the 
estate,  but  with  money  which  they  borrowed ;  but  that  will 
make  no  difference.  They  have  acquired  the  title  which 
they  now  set  up,  through  their  knowledge  of  the  title  which 
was  conveyed  to  their  testatrix  by  the  complainant.  Ilad 
there  been  no  conveyance  by  him  to  her,  it  is  safe  to  say 
they  would  never  have  known  of  the  existence  of  the  tax 
title  which  they  have  purchased  for  $250,  and  under  which 
they  claim  to  hold  the  property  for  which  they  claim  to  be 
entitled  to  recover  damages  to  the  amount  of  $10,000.  It 
is  to  be  presumed  that  they  would  not  have  been  able  to 
purchase  the  property  for  $250,  but  for  the  fact  that  they 
were  the  holders  of  the  title  conveyed  by  the  complain- 
ant. Equity  manifestly  demands  that  they  be  held  to  have 
redeemed  the  property,  as  in  fact  they  did.  Whatever  the 
legal  phase  of  the  transaction,  it  is  clear  that  what  they 
intended  to  do,  and  what  they  did  in  fact  do,  was  to  redeem 
the  property  from  the  tax  title. 

Where  a  vendee  buys  in  an  outstanding  paramount  title, 
he  is  entitled  to  damages  against  the  vendor  on  his  cove- 
nants to  the  extent  of  indemnity  only.  Smith  v.  Cotnpion,  3 
Barn,  <f  Ad.  407 ;  Wood's  Mayne  on  Dam.  286 ;  Field  on 
Dam.  878,  396,  397. 

The  defendants  deny  that  that  rule  can  be  applied  in  this 
case,  because  they,  as  trustees,  bought  the  title  of  the  pur- 
chasers at  the  tax  sale  after  the  tax  title  had  become  abso- 
lute, and  the  liability  of  the  complainant  to  damages  to 
them,  as  executors,  under  the  covenant,  had  become  fixed, 
and  because  they  did  not,  as  they  insist,  redeem  or  extin- 
guish the  tax  title,  but  acquired  the  title  under  it  after  it 
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had  become  an  absolute  fee,  as  any  strangers  might  have 
done ;  but  the  rule  is  applicable  to  them. 

The  complainant  does  not,  in  the  bill,  tender  himself 
ready  to  do  what  equity  requires — that  is,  pay  what  this 
court  shall  direct — but  on  the  hearing  he  oflfered  to  amend 
his  bill  in  that  respect. 

Such  amendment  will  be  ordered,  and  there  will  be  a 
decree  that,  on  his  paying  to  the  defendants  such  sum  of 
money  as  will  be  sufficient  to  indemnify  them  for  the  money 
paid  for  the  tax  title,  with  interest,  and  their  reasonable 
expenses  of  obtaining  the  tax  title,  and  the  costs  of  the  suit 
at  law  and  their  costs  of  this  suit,  the  defendants  be  perpet- 
ually enjoined  from  proceeding  with  the  action  at  law  or 
any  like  suit  against  the  defendant  for  the  same  cause. 


Matthias  M.  Combs 

r. 

The  Shrewsbury  Mutual  Fire  Insurance  Company. 

In  March,  1869,  a  mutual  insurance  company  insured  a  mill  of  Sil 
vers  and  Woodward,  for  $3,000,  for  five  years.     In  May,  1869,  they 
with  the  company's  consent,  assigned  the  policy,  by  an  absolute  assign 
ment  (but,  in  fact,  only  as  collateral  security),  to  one  Job  as  mort 
gagee.    In  April,  1871,  Woodward  conveyed  his  interest  in  the  mill  to 
Silvers,  and  orally  assigned  his  interest  in  the  policy,  also.    The  mil 
was  burnt  down  in  April,  1872.     Before  Woodward's  transfer,  the  com 
pany  paid  dividends  to  Woodward  and  Silvers;  after  that,  to  Silvers 
alone.     Proof  of  loss  was  made  May  2d,  1872,  and  Silvers  assigned  his 
interest  in  the  policy  to  the  complainant,  May  13th,  1874.     Job's 
mortgage  was  paid  in  April,  1878,  but  he  still  retains  possession  of  the 
policy,  under  his  assignment.    On  general  demurrer  to  the  bill, — Held, 

(1)  That  it  is  not  necessary  to  set  out  the  by-laws  of  the  company 
in  the  bill. 

(2)  That  an  averment  that  the  proof  of  loss  was  made  by  Silvers, 
without  stating  that  it  was  certified  by  a  magistrate,  in  suflScient. 
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(3)  That  Silvere's  assignment  of  his  interest  in  the  policy  after  the 
loss,  is  not  within  the  clause  which  requires  the  consent  of  the  com- 
pany to  be  obtained  to  the  assignment  of  any  policy. 

(4)  That  the  fact  that  the  absolute  assignment  to  Job  is  still  in 
existence,  although  his  mortgage  has  been  paid ;  that,  as  to  Wood- 
ward's assignment  to  Silvers,  though  it  was  merely  oral  and  unaccom- 
panied by  express  consent  of  the  company,  the  company,  by  paying 
dividends  to  Silvers  afterwards,  waived  their  strict  right  to  object  to 
such  assignment,  and  that,  as  alleged,  the  company,  knowing  of 
Woodward's  conveyance  of  the  property  to  Silvers,  led  Silvers  to 
believe  that  it  regarded  the  policy  as  valid  in  his  hands, — all  combine 
to  render  the  remedy  at  law  inadequate  and  to  give  equity  juris- 
diction. 


Bill  for  relief.     On  general  demurrer. 

Mr.  W.  H,  Vredenburghy  for  demurrant. 

Mr.  S.  M,  Schanck  and  Mr.  W.  D.  Holi^  for  complainant. 

The  Chancellor. 

The  Shrewsbury  Mutual  Fire  Insurance  Company,  by  its 
policy  of  insurance,  dated  March  16th,  1869,  insured  John 
Silvers  and  Charles  H.  Woodward  against  loss  by  fire,  to 
the  amount  of  $3,000,  on  their  grist-mill  in  Hightstown,  for 
five  years  from  March  24th,  1869,  that  is,  from  that  date 
until  March  24th,  1874.  The  policy,  by  its  provisions,  was 
to  be  void  in  case  other  insurance  should  be  effected  with- 
out giving  notice  thereof  to  the  company,  and  obtaining  its 
acknowledgment  thereof  in  writing,  either  by  endorsement 
on.the  policy  or  otherwise.  Other  insurance  was  obtained. 
The  mill  was  the  partnership  property  of  the  insured.  May 
10th,  1869,  they,  with  the  consent  of  the  company,  assigned 
the  policy  to  Archibald  F.  Job,  by  an  assignment  absolute 
in  its  terms,  but,  in  fact,  merely  as  collateral  security  to  a 
mortgage  for  $7,000,  given  by  them  to  him  on  the  mortgaged 
premises.  April  1st,  1871,  the  partnership  was  dissolved, 
Woodward  thereupon  assigning  his  interest  in  the  property 
to  Silvers,  and  orally  assigning  therewith  his  interest  in  the 
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policy,  also.  The  mill  was  burnt  down  April  13th,  1872. 
From  the  time  of  the  dissolution  until  the  loss  occurred, 
Silvers  was  the  owner,  subject  to  the  assignment  to  Job,  of 
the  entire  interest  of  the  insured  in  the  policy.  The  com- 
pany had  notice  of,  and  consented  to  the  additional  insur- 
ance before  mentioned.  From  the  time  when  it  was 
informed  of  it,  down  to  the  time  of  the  dissolution  of  the 
copartnership,  it  paid  dividends  from  its  profits  to  Silvers 
and  Woodward  as  holders  of  a  valid  policy,  and  it  in  like 
manner  paid  such  dividends  from  the  profits  to  Silvers,  as 
the  holder  of  a  valid  policy,  after  the  dissolution  and  down 
to  the  time  of  the  loss.  Proof  of  loss  was  made  May  2d, 
1872.  May  13th,  1874,  Silvers  assigned  his  interest  in  the 
policy  to  the  complainant.  The  mortgage  held  by  Job,  and 
to  which  the  assignment  to  him  was  collateral,  was  paid  oflp" 
on  or  about  April  1st,  1878,  but  he  still  has  the  possession 
and  control  of  the  policy  under  the  assignment  thereof  to 
him. 

The  bill  was  filed  October  1st,  1878.  The  company  filed 
a  general  demurrer.  Silvers  died  in  January,  1879,  intes- 
teste,  and  no  letters  of  administration  have  been  taken  on 
his  estate.  The  bill  was  amended  by  making  this  statement. 
On  the  hearing,  the  following  causes  of  demurrer  were 
assigned :  That  tlie  bill  does  not  set  forth  the  by-laws  of  the 
company,  which,  according  to  the  policy,  constitute  part 
of  the  contract  of  insurance;  that  it  does  not  make  the 
necessary  averments  in  reference  to  the  certificate  of  the 
magistrate  or  notary  as  to  the  bonajides  &c.  of  the  loss;  that 
it  does  not  state  that  the  company  consented  to  the  assign- 
ment by  Silvers  to  the  complainant,  and,  further,  that  the 
complainant  has  an  adequate  remedy  at  law. 

The  bill  states  that  the  policy  was  made  and  accepted  in 
reference  to  the  charter  and  by-laws  of  the  company,  which 
were  to  be  used  and  resorted  to  in  order  to  explain  the 
rights  of  the  parties  to  the  policy  in  all  cases.  It  does  not 
appear  that  the  by-laws  contained  any  condition  or  provi- 
sion which  it  is  necessary  to  set  forth  in  the  bill.     The  bill 
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avers  that  after  the  loss,  and  on  or  about  May  2d,  1872, 
Silvers  gave  immediate  notice  of  the  loss  to  the  company, 
and  to  its  managers  and  to. its  secretary,  at  their  office,  and 
made  proof  thereof  and  all  declarations  and  certificates  in 
conformity  to  the  conditions  specified  in  the  charter  and 
by-laws  of  the  company,  and  also  in  conformity  to  the  con- 
ditions of  insurance  annexed  to  the  policy.  It  avers,  also, 
that  Silvers  gave  immediate  notice  of  the  loss,  and  made 
proof  of  the  loss  and  made  all  the  requisite  declarations 
and  certificates.  The  criticism  is,  that  the  certificate  of  the 
magistrate  or  notary  is  to  be  made  by  him,  while  the  bill 
states  that  it  was  made  by  Silvers;  but  the  statement  is  suf- 
ficient. It  signifies  that  Silvers  furnished  all  the  requisite 
certificates  and  declarations.  Certainty  to  a  common  intent 
is  all  that  is  required. 

The  assignment  to  the  complainant,  after  the  loss 
occurred,  is  not  within  the  provision  of  the  policy  declaring 
that  the  liability  of  the  company  shall  cease  in  case  of  an 
assignment  of  the  policy  in  whole  or  in  part  without  the 
consent  of  the  company.  An  assignment,  after  the  loss  has 
occurred,  is  not  an  assignment  of  the  policy,  but  of  the 
claim  for  the  insurance,  and  is  not  within  the  inhibition  of 
the  clause  just  referred  to.  Phillips  on  Ins,  §  108;  May  on 
Ins.  §  S86. 

The  question  whether  the  complainant  has  an  adequate 
remedy  at  law,  remains  to  be  considered.  The  assignment 
to  Job  is  still  in  existence,  and  it  is  absolute  in  its  terms. 
But  he  has  received  his  mortgage  debt,  and,  therefore,  has 
no  right  whatever  in  equity  to  the  insurance  money,  though 
he  appears  to  have  the  right  to  sue.  The  company  con- 
sented to  the  assignment  to  him,  and  he  probably  appears 
on  its  books  to  be  the  owner  of  it.  By  its  charter  it  is  pro- 
vided that  no  transfer  of  any  policy  shall  be  valid  until  it 
shall  be  entered  on  the  books  of  the  company  and  certified 
by  the  secretary.     P.  L.  1838  p.  190  §  9. 

The  bill  is  filed  against  Job,  as  well  as  Woodward  and 
the  company,  and  it  prays  answer  on  oath  as  to  whether 
34 
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Job's  debt  has  not  been  paid  and  his  interest  in  the  policy 
therefore  extinguished.  The  assignment  by  Woodward  to 
Silvers  of  his  interest  in  the  policy  was  oral  merely,  and 
unaccompanied  by  a  delivery  of  the  policy.  The  policy 
was  then  in  the  hands  of  Job,  as  it  still  is.  The  assignment 
was  a  merely  equitable  one.  If  the  company,  knowing  of 
it,  and  of  the  transfer  by  Woodward  of  his  interest  in  the 
property,  gave  Silvers  reason  to  believe  that  it  regarded  the 
policy  as  valid  in  his  hands  as  sole  owner,  the  complainant 
is  entitled  to  have  the  assignment  and  his  right  under  it 
established  in  equity  as  against  Woodward  and  the  com- 
pany.    Cook  V.  Blacky  1  Hare  S90. 

The  payment  of  dividends  to  Silvers  as  being  sole  owner 
of  the  policy,  after  the  transfer  of  Woodward's  interest  in 
the  property,  would  be  proof  of  assent  to  the  assignment  of 
Woodward's  interest  in  the  policy  and  the  transfer  of  his 
interest  in  the  property.  Such  dealing  with  Silvers  would 
have  prevented  him  from  obtaining  insurance  elsewhere, 
and  would  have  lulled  him  into  security  and  prevented  him 
from  taking  any  action  to  notify  the  company  or  to  obtain 
its  consent,  because  he  would  not  have  conceived  either  to 
be  necessary.  Such  conduct  on  his  part  would  be  regarded 
as  a  waiver.     May  on  Ins,  §  508, 

In  view  of  the  fact  that  Silvers  had  only  an  equitable 
assignment  of  Woodward's  interest  in  the  policy;  that 
Woodward,  at  the  time  of  the  loss,  had  no  interest  in  the 
property,  and  has  never  since  had  any,  and  has  none  now; 
that  the  title  to  the  insurance  money  stands  by  written 
assignment,  assented  to  by  the  company,  and  so  entered  on 
its  books,  in  the  name  of  Job,  who  has  the  policy  in  posses- 
sion, though  he  has  in  fact  no  interest  therein;  that,  by  the 
charter  of  th.e  company,  no  assignment  of  a  policy  is  to  be 
valid  unless  it  is  entered  on  its  books  and  certified  by  the 
secretary,  and  that  the  bill  prays  a  discovery,  not  only  from 
Woodward,  but  from  the  company,  which  latter,  as  the  bill 
alleges,  has  in  its  possession  the  written  evidences  of  the 
payment  of  dividends  to  Silvers  and  Woodward  before  the 
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dissolution  of  the  copartnership,  and  to  Silvers  after  that 
time ;  that  the  bill  seeks  discovery  from  the  company  also 
as  to  the  notice  which  it  had  of  the  additional  insurance — it 
seems  clear  that  the  complainant  has  not  an  adequate  rem- 
edy at  law,  but  is  entitled  to  the  aid  of  equity. 

In  Bodle  v.  Chenango  Co.  Mut  Ins.  Co,^2  N.  Y.  55,  where 
the  insured  sold  an  undivided  interest  in  the  property 
which  was  the  subject  of  insurance,  to  another  person,  and 
the  insurance  company  consented  that  the  policy  should 
'* remain  good"  to  the  insured  and  his  alienee,  and  an  entry 
was  made  in  their  books  recognizing  the  alienee  as  a  mem- 
ber of  the  company,  but  there  was  no  assignment  of  the 
policy,  it  was  held  that  no  action  at  law  could  be  main- 
tained either  by  the  insured  or  his  alienee,  or  by  them 
jointly,  to  recover  for  the  loss  of  the  joint  property,  but 
that  the  case  was  a  proper  one  for  relief  against  the  insur- 
ance company  in  a  court  of  equity,  on  the  ground  that  there 
was  no  assignment,  and  the  company,  by  its  recognition  of 
the  transfer  of  an  interest  in  the  property,  and  its  declara- 
tion and  undertaking  that  the  policy  should  be  available  to 
both  the  insured  and  the  alienee,  had  created  an  obligation 
peculiarly  and  exclusively  cognizable  in  equity. 

The  case  in  hand  is  within  the  reasoning  of  that  one. 
Here  there  was  no  assignment,  but  an  equitable  one  from 
Woodward  to  Silvers,  of  his  interest  in  the  policy.  Wood- 
ward transferred  all  his  interest  in  the  property  before  the 
loss,  and  had  none  in  it  when  the  loss  occurred.  Job  has 
title  to  the  policy,  but  has  in  fact  no  interest  in  it.  Whether, 
where  one  of  two  joint  owners  of  property  insured  transfers 
his  interest  in  it  to  the  other,  that  is  an  alienation  within 
the  prohibition  contained  in  the  policy,  is  not  settled.  Under 
the  circumstances  of  the  case,  the  complainant's  remedy  at 
law  should  be  clear  before  relief  is  denied  to  him  here.  He 
appears  to  be  liable  to  be  defeated  at  law  by  technical  diffi- 
culties. A  remedy,  therefore,  should  be  accorded  to  him  in 
this  forum.  Burton  v.  Gore  District  M.  F.  I,  Oo.^  IS  Oranfs 
Ch.  166. 
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But  while  the  syiit  may  be  maintained  in  equity,  the  aver- 
ments of  the  bill  on  the  subject  of  the  waiver  are  insuffi- 
cient. It  does  not  appear  that  the  company  knew  of  either 
the  assignment  or  transfer  when  it  paid  the  dividends  to 
Silvers,  after  the  dissolution.  The  right  to  relief  may  not 
depend  on  that,  however. 

The  demurrer  will  be  overruled,  but  without  costs,  and 
leave  will  be  given  to  amend  in  the  respect  just  indicated. 


William  W.  Flaqlbr 

V. 

Qkorqb  W.  Blunt  and  others. 

A  creditor  filed  a  bill  alleging  that  an  uncle  of  the  defendant  bad, 
in  carrying  on  a  dairy  farm  in  this  state,  contracted  bis  debt ;  that  the 
defendant  claimed  that  his  uncle  had,  two  years  before  his  death, 
given  him  the  farm  and  all  the  utensils  &c.  thereon,  the  latter  orally 
and  without  consideration ;  that  the  defendant  was  a  non-resident  and 
insolvent)  and  had  sold  all  the  personal  property  and  threatened  to 
remove  the  proceeds  from  the  state ;  that  the  farm  was  encumbered 
to  its  full  value  ;  that  no  administrator  had  been  appointed ;  that  such 
creditor  was  without  remedy  at  law  ;  that  the  defendant  was  liable  as 
an  executor  de  son  tort;  and  praying  that  a  receiver  might  be  appointed. 


Note. — Under  some  circumstances  an  executor  de  son  tort  mav  be 
pursued  in  e<iuity.  Sharland  v.  Loosemore^  5  Hare  4^9;  Hill  v.  Curtis^  L. 
It.  (1  £>/.)  90;  Rat/ner  v.  Koehler,  L,  R.  (IJ^  £>/.)  SG2 ;  Viekers  v.  Be/f,  ^ 
DeO.  J.  tfr  S.  274  :  Cary  v.  HilU,  L,  R,  (15  F>f.)  79;  Coote  v.  WhitHngton, 
L.  R,  (16  Ef/.)  5S4 ;  Rowsell  v.  Morris,  L.  R.  (17  Eq.)  20;  Beardmore  v. 
Gregnrt^,  2  //.  it  M.  491 ;  Penny  v.  Watts^2  Phil.  149 ;  Ambler  v.  Lindwyy 
L,  R.  \3  Ck.  Div.)  198.  See,  also,  Rogers  v.  Frank,  1  Y.  d:  J,  409;  Kt- 
Uforthi/  v.  Sand/ord,  3  H,  A  C\  330;  Newland  v.  Champion,  1  Ves.  .SV-.  106/ 
Dozier  v.  Dozier,  1  Dev.  <fc  Bat.  Eff.  96 ;  Gentry  v.  Jones,  6  J,  J,  Marsh, 
148,  154  ;  Watts  V.  Gayle,  20  Ala.  817  ;  Chamberlayne  v.  Temple,  f  Rand, 
398;  Haniford  v.  Ellioil,  9  Leigh  79;  Trippe  v.  /xw«,  «  Kelly  (Ga,)  S04; 
Pike  V.  State,  I4  Ark.  ^(?5.— Rep. 
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sndderendKDt's&ttornejra,  in  vrhoBS  hands  th«  funds  had  be«n  pat, 
reatrained  from  paying  th«m  to  him.    On  demurrer, — IteU, 

[]]  That  if  the  defendnnt  is  an  executor  i/««(mfi>rf,compliunaiit  must 
pursue  him  at  law. 

(2)  That  the  drcumatsnoes  connected  with  the  alleged  gift  of  the 
p^raoDal  property  to  the  defendant ;  that  he  had  never  been  in  posses- 
■ion  or  asserted  any  claim  thereto  until  after  the  uncle's  death,  aod 
the  foregoing  statements  in  the  bill,  justify  this  court  in  appointing  a 
receiver,  that  the  property  may  be  held  until  an  administrator  be 
appoint«d,  and  directing  that  the  attorneys  pay  over  the  proceeds  of 

Bill  for  relief.     On  general  demurrer, 
Mr.  A.  Mills,  for  demurraiite. 
Mr.  T.  Little,  for  complainant. 

Thb  Chancellor. 

The  bill  alleges,  in  substance,  tliat  George  W.  Blunt, 
uncle  of  the  defendant  Blunt,  was  for  many  years,  and  up 
to  the  time  of  his  death,  which  occurred  April  19th,  1878, 
in  poBseesion  of  a  farm  in  the  county  of  Morria,  on  which 
he,  or  others  in  his  name  (he  residing  in  the  city  of  New 
York),  conducted  agricultural  operations,  and  had  there  in 
his  possession  the  usual  farming  implements  and  utensils, 
and  kept  horses,  cows  *c.,  and  carried  on  the  dairy  busi- 
ncBB,  and  that  at  the  time  of  his  death  be  was  indebted  to 
the  complainant  in  the  sum  of  $576.10,  for  feed  sold  by  the 
latter  to  him  for  his  live  stock  on  the  farm.  It  further  states 
that,  after  Blunt's  death,  his  nephew,  the  defendant  Blunt,  a 
resident  of  New  York  city,  came  to  this  state  and  claimed 
that,  since  1874,  he  had  been,  as,  indeed,  be  appeared  to 
liave  been,  the  owner  of  the  farm,  and  that  he  owned,  also, 
all  the  personal  property  thereon,  by  gift  made  in  or  about 
1876,  by  his  uncle  George  W.  Blunt  (there  never  was  any 
written  evidence  of  the  gift  or  transfer,  however,  and  the 
defendant  Blant  never  had  possession  at  any  time  prior  to 


520  CASES  m  CHANCERY.  [32  E<*. 


Flagler  v.  Blunt. 


his  uncle's  death);  that  he  subsequently  sold  the  personal 
property,  realizing  therefor  about  $1,500;  that,  after  he  sold 
the  property,  an  ineffectual  attempt  on  the  part  of  the  com- 
plainant  and  one  or  more  others  of  the  creditors  of  the 
deceased  was  made  to  recover  from  the  nephew,  by  attach- 
ment, their  debts  contracted  by  the  uncle,  and  that  since 
the  termination  of  the  attachment  proceedings,  the  proceeds 
of  the  sale  of  the  personal  property  which  was  sold  there- 
under, have  come  into  the  hands  of  the  attorneys  of  the 
defendant  Blunt  in  that  suit,  who,  at  the  time  of  the  filing 
of  tlie  bill,  held  them  to  indemnify  the  sureties  on  his  bond, 
given  in  the  proceedings  in  attachment. 

The  bill  states  that  the  uncle  owned  no  other  property  in 
this  state  than  the  personal  property  before  mentioned; 
that  no  administration  has  been  taken  upon  his  estate  in 
this  state ;  that  the  defendant  Blunt  has,  by  his  intermed- 
dling with  the  property  of  his  uncle,  made  himself  executor 
de  son  tort,  and  so  has  become  liable  to  pay  the  complain- 
ant's debt;  that  he  is  a  man  of  little  or  no  property,  and  at 
least  has  none  in  this  state  except  the  farm,  which  is  encum- 
bered by  mortgage  beyond  the  price  for  which  it  could  be 
sold,  and  that  he  is  about  to  remove  the  proceeds  of  the  sale 
of  the  personal  property  out  of  this  state. 

The  bill  prays  discovery;  that  the  defendant  Blunt  may 
be  enjoined  from  removing  from  this  state  the  proceeds  of 
sale  before  mentioned,  and  that  his  attorneys  may  be 
restrained  from  paying  the  money  in  their  hands  to  hira  ; 
that  a  receiver  may  be  appointed ;  that  the  amount  due  the 
complainant  from  George  W.  Blunt,  deceased,  at  the  time  of 
his  death,  may  be  ascertained,  and  that  the  defendant  Blunt 
may  be  decreed  to  pay  it  out  of  the  before-mentioned 
money,  and  that  the  complainant  may  have  such  other  and 
further  relief  as  to  the  court  may  seem  meet. 

All  of  the  defendants  have  demurred.  They  insist  that 
the  suit  cannot  be  maintained,  because  it  must  be  viewed  in 
one  of  two  aspects,  either  as  a  suit  to  recover  the  complain* 
ant's  debt  from  the  defendant  Blunt  as  executor  de  son  tort^ 
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from  which  point  of  view  the  complainant's  remedy  is  at 
law ;  or  as  a  suit  to  set  aside  the  alleged  sale  to  the  defend- 
ant Blunt  as  a  fraud  on  the  complainant  as  a  creditor  of 
George  W.  Blunt,  deceased,  in  which  aspect  the  fact  that 
the  complainant  has  no  judgment  and  execution  is  fatal  to 
the  suit.  The  attorneys  (the  bill  is  filed  against  them,  also) 
insist  that  the  bill  cannot  be  maintained  against  them,  for 
no  fraud  is  charged  against  them,  and  the  complainant  is 
entitled  to  no  discovery  from  them. 

The  complainant  pursues  the  defendant  Blunt  as  executor 
de  son  tortj  and  asks  that  all  the  proceeds  of  the  sale  may  be 
paid  to  a  receiver.  They  are  more  than  enough  to  pay  his 
debt.  His  remedy  against  Blunt  for  the  payment  of  his 
debt  is,  at  law,  to  sue  him  as  executor  there.  Wins,  on 
Mx^rs  267 ;  Pleasants  v.  Glasscock,  1  Sni.  ^  Marsh.  17.  He 
cannot  call  him  to  an  account  for  the  assets  of  the  estate, 
unless  a  personal  representative  of  the  estate  be  a  party. 
1  Dan.  Ch.  Pr.  319 ;  Oreasor  v.  Boblnso?},  H  Beav.  589; 
Gregory  v.  Forrester,  1  McCord  Ch.  318  ;  Farley  v.  Farley ,  Id. 
606.  If  satisfaction  of  his  debt  were  accorded  to  him  out  of 
the  proceeds  of  the  sale,  what  disposition  would  be  made 
of  the  balance  of  the  assets  ?  Is  it  to  be  paid  back  to  Blunt, 
who,  in  that  case,  must  have  been  adjudged  to  have  no  legal 
or  equitable  title  to  it  ? 

There  is  another  view,  however,  in  which  the  bill  is 
clearly  sustainable,  and  that  is  as  a  bill  for  an  injunction 
and  an  account  and  a  receiver.  The  defendant  Blunt  is  in 
possession,  through  a  sale  made  by  himself  under  a  claim  of 
ownership,  of  the  proceeds  of  all  the  property  of  which  his 
uncle  died  possessed  in  this  state.  His  claim  of  ownership 
is  based  on  his  allegation  that,  by  a  merely  oral  gift,  without 
consideration,  his  uncle  transferred  the  property  to  him  a 
year  or  two  before  his  death.  He  admits  that  he  had  never, 
up  to  the  time  of  his  uncle's  death,  had  any  possession  of 
the  property,  nor  was  there  any  delivery  of  it,  nor  had  he 
even  seen  it,  but  it  remained  in  the  possession  of  his  uncle. 
He  18'  not  only  of  no  pecuniary  responsibility,  but  is  a  non- 
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resident  here,  and  is  about  to  take  the  proceeds  of  the  sale 
of  the  property  out  of  this  state  and  away  from  the  reach 
of  the  creditors  of  his  uncle.  No  administration  has  been 
taken  on  the  estate  of  his  uncle,  and  there  is  no  property  in 
this  state  out  of  which  the  creditors  can  collect  their  claims 
if  the  proceeds  of  sale  in  dispute  be  taken  away.  There  is 
no  property  on  which  to  administer,  but  only  the  proceeds 
of  the  sale  of  property,  and  they  are  subject  to  his  claim. 

It  is  among  the  undoubted  powers  of  this  court  to  pre- 
serve the  property  of  a  decedent  to  those  who  may  be  enti- 
tled to  it  under  such  circumstances.  If  it  had  not  such 
power,  there  would  be  a  failure  of  justice.  The  property 
would  be  liable  to  be  taken  away  out  of  the  state,  by  any 
designing  person,  before  administration  could  be  obtained, 
and  thus  those  entitled  to  the  estate  be  defrauded.  It  must 
be  within  the  power  of  this  court  to  prevent  so  obvious  and 
gross  a  wrong.  The  jurisdiction  is  established.  MUf,  PI. 
135;  Wms,  on  ExWs  500  ;  2  Redf.  on  WUls  96;  High  on  Inj. 
§  828  ;  Wood  v.  Hitchings,  2  Beav.  289. 

Judge  Redfield  lays  down  the  rule  thus :  "  Where  the 
property  belonging  to  the  estate  is  in  peril  of  loss,  and 
there  is  no  one  appointed  to  represent  the  estate,  the  right 
of  administration  being  in  controversy  and  the  probate 
court  not  having  appointed  an  administrator  pendente  liie^  a 
court  of  equity  will  appoint  a  receiver  to  arrest  or  prevent 
inevitable  loss  where  the  estate  is  of  sufficient  value  and  the 
amount  of  apprehended  loss  such  as  to  justify  the  expense 
of  a  receiver.  And  it  seems  that  it  will  make  no  diffi^rence 
whether  the  occasion  demanding  the  appointment  of  a 
receiver  arises  before  any  one  has  been  appointed  to  repre- 
sent the  estate,  or  during  the  pendency  of  a  controversy  to 
annul  letters  of  probate  or  of  administration."  Redf,  on 
WaU  96. 

"  The  power  of  appointing  receivers,"  says  Mr.  High,  "  is 
necessarily  inherent  in  courts  possessed  of  equitable  juris- 
diction, and  may  be  invoked  whenever  there  is  an  estate  or 
fund  in  existence  and  no  competent  person  entitled  to  hold 
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it,  or  the  person  entitled  occupies  the  relation  of  a  trustee 
and  is  misusing  or  misapplying  the  property.  *  *  * 
So,  a  receiver  will  be  appointed  for  the  protection  of  the 
fund,  when  the  plaintiff  has  an  equitable  interest,  and  the 
defendant,  having  possession  of  the  property,  is  wasting  it 
or  removing  it  beyond  the  jurisdiction  of  the  court.  The 
principal  grounds  upon  which  courts  of  equity  grant  their 
extraordinary  aid  by  the  appointment  of  receivers  pendmte 
lite,  are  that  the  person  seeking  the  relief  has  shown  at  least 
a  probable  interest  in  the  property,  and  that  there  is  danger 
of  its  being  lost  unless  a  receiver  is  allowed,  the  element  of 
danger  being  an  important  consideration  in  the  case.  And 
a  remote  or  past  danger  will  not  suffice  as  a  ground  for  the 
relief,  but  there  must  be  a  well-founded  apprehension  of 
immediate  injury.  The  power  of  appointment  is  usually 
invoked  either  for  the  prevention  of  fraud,  to  save  the  sub- 
ject of  litigation  from  material  injury,  or  to  rescue  it  from 
threatened  destruction.  And,  to  warrant  the  interposition 
of  a  court  of  equity  by  the  aid  of  a  receiver,  it  is  essential 
that  the  plaintiff  should  show,  first,  either  a  clear  legal  right 
in  himself  to  the  property  in  controversy,  or  that  he  has 
some  lien  upon  it,  or  that  it  constitutes  a  special  fund  out 
of  which  he  is  entitled  to  satisfaction  of  his  demand;  and, 
secondly,  it  must  appear  that  possession  of  the  property  was 
obtained  by  the  defendant  through  fraud,  or  that  the  prop- 
erty itself,  or  the  income  from  it,  is  in  danger  of  loss  from 
the  neglect,  waste,  misconduct  or  insolvency  of  the  defend- 
ant."    ITi(/h  on  RecckerSy  §§  9,  11. 

It  is  laid  down  by  Mr.  Kerr,  that  a  receiver  of  the  assets 
of  a  decedent  will  be  appointed  in  equity  if  it  appears,  from 
all  the  circumstances  of  the  case,  that  there  is  no  executor 
or  administrator  in  existence,  with  the  right  or  power  to 
act  as  such,  notwithstanding  there  is  no  ground  laid  for 
interference  in  respect  of  any  improper  conduct  of  the  par- 
ties.    Kerr  on  Receivers  31, 

To  protect  the  property,  it  was  necessary  in  this  case 
for  the  complainant  to  have  recourse  to  equity,  and  the 
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attorneys  were  necessary  parties  in  order  that  they  might 
be  restrained  from  paying  out  the  money  to  their  client 
An  administrator  would  be  entitled,  in  equity,  to  recover 
(and  the  defendant  Blunt  to  account  to  him  accordingly 
therefor)  the  before-mentioned  proceeds  of  sale.  Scoville  v. 
Fosty  3  Edw.  216. 

The  injunction  affords  an  opportunity  for  obtaining  the 
appointment  of  a  personal  representative  of  the  decedent  in 
this  state.  The  demurrer  will  be  sustained  except  in  this 
point  of  view,  but  leave  will  be  given  to  amend  the  bill  to 
conform  to  the  conclusion  reached  in  this  opinion. 


Carolinb  M.  Nancrede 

V. 

Charles  H.  Voorhis. 


1.  A  bill  in  equity  will  not  lie  against  an  attorney  for  damages  for 
negligence  in  investigating  a  title,  but  otherwise  if  such  attorney 
becomes  a  trustee  to  invest. 

2.  The  evidence  showing  that  the  attorney,  in  this  case,  promised 
the  complainant  to  obtain  first  mortgages  for  her,  he  was  held  (it 
being  a  case  of  mingled  trust  and  agency)  accountable  for  the  amount 
of  the  encumbrances  on  the  property  prior  to  hers,  but  not  for  any 
subsequent  depreciation  in  the  value,  caused  by  general  business 
depression,  the  property  at  the  time  of  loaning  being  shown  to  have 
been,  apart  from  the  prior  encumbrances,  abundant  security. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  R,  W,  Parker^  for  complainant. 
Mr.  J.  LinTiy  for  defendant. 

The  Chancellor. 

The  bill  is  filed  for  discovery,  and  a  decree  that  the 
defendant  account  to  the  complaiuaut  for,  and  pay  over  to 
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her,  $13,250  (with  interest),  received  by  him  for  her,  to  be 
invested  for  her,  and  which  it  is  alleged  he  fraudulently 
invested  on  insufficient  security  of  mortgage  of  real  estate, 
on  her  conveying  to  him  the  mortgaged  property,  of  which, 
through  foreclosure  proceedings  on  her  mortgage,  she  has 
become  the  owner,  subject  to  the  prior  encumbrances  and 
taxes  &c.,  and  accounting  for  the  rents,  issues  and  profits, 
since  she  has  had  possession;  or  that  he  may  be  decreed  to 
make  good  her  loss. 

In  June,  1871,  the  defendant,  who  is,  and  then  was,  an 
attorney  and  counsellor  at  law  of  this  state,  and  as  such  had 
done  some  legal  business  for  the  complainant,  who  was  a 
widow,  had  in  his  hands  $13,250  of  her  money,  placed  there 
by  her.  Part  of  it  he  had  collected  for  her  and  the  rest  she 
sent  to  him.  She  was  desirous  of  investing  it  securely. 
He  proposed  to  her  the  bonds  or  certificates  of  indebted- 
ness of  the  Hackensack  Improvement  Commission,  which, 
after  consideration,  she  declined.  He  then,  as  he  says,  pro- 
posed to  her  to  invest  the  money  on  mortgage  of  certain 
real  property,  three  adjoining  houses  and  lots  in  Bayonne, 
respectively  known  in  the  cause  as  Nos.  7,  8  and  9,  Bay 
View  Place.  The  mortgages  were,  she  says,  to  be  the  first 
encumbrance  on  the  property,  and  a  safe  and  undoubted 
security.  He,  on  the  other  hand,  alleges  that  what  he  said 
to  her  was  that  the  properties  were  good  security  for  $5,000 
apiece,  and  he  says  his  proposition  to  her  was  to  invest 
$5,000  on  each  of  two  of  the  properties  (Nos.  8  and  9),  and 
$3,250  on  the  other  (No.  7).  When  asked  whether  he  told 
her  that  the  mortgages  were  to  be  the  first  encumbrances, 
he  answered  in  the  negative,  but  qualified  the  answer  by 
adding  that  "  his  recollection  was,  that  she  was  clearly 
given  to  understand  that  she  should  have  $5,000  on  the 
corner  house  (No.  9),  $5,000  on  the  next  (No.  8),  and  $3,250 
on  the  other  house.'*  When  the  mortgages  were  taken  and 
the  money  loaned  (which  was  on  or  about  July  1st,  1871), 
there  were  prior  mortgage  encumbrances  on  the  property, 
as  follows:    On  the  corner  lot  (No.  9;,  two  mortgages  for 
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$2,000  each  and  interest;  on  the  next  (No.  8),  two  mort- 
gages for  $2,000  each  and  interest,  and  on  the  other  (No.  7), 
two  mortgages,  one  for  $1,000  and  interest,  and  the  other 
for  $3,000  and  interest. 

The  defendant  admits  that  the  complainant's  mortgages 
were  to  be  the  first  encumbrances  on  the  corner  lot  (No.  9), 
and  the  lot  adjoining  (No.  8),  and  he  insists  that  her  mort- 
gage on  the  other  lot  (No.  7),  was  to  be  subject  to  a  prior 
encumbrance  of  the  $1,000  mortgage,  and  that  the  com- 
plainant so  understood  the  matter.  He  caused  the  prior 
mortgages  on  the  several  lots,  except  one  for  $1,000  on  No. 
7,  and  one  for  $2,000  on  No.  9,  to  be  cancelled  of  record, 
one  of  them  October  11th,  1871,  two  others  in  1873,  and 
the  other  in  1874,  but  the  mortgages  for  $1,000  and  $2,000 
respectively,  on  Nos.  7  and  9,  were  never  cancelled  or  satis- 
fied, and  still  remain  upon  the  property. 

The  interest  on  the  complainant's  mortgages  was  paid  up 
to  April  1st,  1876.  Under  foreclosure  of  lier  mortgages,  the 
mortgaged  premises  were  bought  in  for  the  complainant,  in 
January,  1878,  at  $2,000  each  for  Nos.  9  and  7,  and  $3,000  for 
No.  8.  The  property  was  subject  to  a  considerable  amount 
of  unpaid  taxes  and  assessments,  all  of  which  accrued,  how- 
ever, after  the  giving  of  the  complainant's  mortgages. 
Since  the  purchase,  the  complainant  has  had  possession  of 
the  property. 

The  defendant  admits  his  liability  to  account  to  the  com- 
plainant for  the  $2,000  mortgage,  and  by  his  answer  prays 
that  an  account  may  be  had  in  respect  thereto,  and  tenders 
himself  ready  to  pay  the  amount  of  that  mortgage  and 
interest,  after  deducting  the  money  due  him,  as  he  claims, 
from  the  complainant,  for  professional  services  and  dis- 
bursements for  her.  A  bill  in  equity  will  not  lie  against  an 
attorney  for  damages  for  negligence  in  investigating  a  title. 
There  is  an  adequate  remedy  at  law.  But  it  an  attorney 
becomes  a  mere  trustee  to  invest,  he  may  be  held  responsi- 
ble in  equity  for  negligence.  Weeks  on  Attoi-neys  §  S96 ; 
British  Mut.  Inv.  Co.  v.  Cobbold,  L.  R.  (19  £([.)  627;  Craig  v. 
Watsouy  8  Beav.  J^7. 
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The  case  in  band  is  not  one  of  mere  negligence,  but,  like 
tbat  last  cited,  is  to  be  regarded  as  one  of  combined  agency 
and  trust.  The  complainant  placed  her  money  in  the  hands 
of  the  defendant,  to  be  invested  by  him  for  her,  on  his 
assurance  that  he  would  invest  it  securely.  He  proposed 
the  particular  security  himself  to  her.  She  knew  nothing 
about  it,  except  from  his  statements  and  representations, 
and  confided  entirely  in  him  and  them,  and  relied  on  his 
fidelity  to  the  trust  he  had  assumed.  Of  this  there  can  be  no 
question.  He  represented  that  the  security  was  undoubtedly 
good.  He  denies  that  he  represented  that  the  mortgages 
were  to  be  the  first  encumbrance,  but  says  that  what  he  said 
was,  that  the  properties  were  good  security  for  $5,000  each. 
He  admits  that  this  statement  was  as  to  Nos.  8  and  9,  on 
each  of  which  he  proposed  to  invest  that  sum,  equivalent  to 
an  undertaking  that  the  complainant's  mortgages  thereon 
should  be  the  first  encumbrance,  but  not  as  to  No.  7,  on 
which  he  proposed  to  invest  only  $3,250  for  her.  He  does 
not,  by  his  answer,  or  in  his  testimony,  claim  that  she  under- 
stood that  her  mortgages  on  that  property,  or  on  any  of  the 
mortgaged  premises,  were  not  to  be  the  first  encumbrance. 
She  swears  to  representations  made  to  her  by  him,  that  her 
mortgages  were  the  first  encumbrance.  Her  sister  testifies 
to  a  representation  to  the  effect,  as  far  as  she  can  remem- 
ber, that  the  searches  had  been  made  and  everything  was 
satisfactory,  and  that  the  property  was  worth  either  twice  or 
three  times  as  much  as  the  mortgage. 

Under  the  evidence  it  is  just  to  conclude  that  the  com- 
plainant understood,  and  had  reason  to  understand,  that  she 
was  to  receive  first  mortgages  for  her  security.  She  was  not 
informed  that  it  was  proposed  to  give  her  a  second  mort- 
gage for  any  part  of  it.  The  defendant  is  bound  to  account 
to  her  for  the  amount  of  the  $1,000  mortgage  and  interest, 
as  well  as  for  that  of  the  $2,000  mortgage  and  interest,  so 
far  as  necessary  to  indemnify  her  as  to  Nos.  7  and  9,  respect- 
ively. But  otherwise  he  is  not  liable  to  respond  to  her  in 
the  transaction.     The  title  to  the  property  was  good  aiad 
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clear,  except  as  to  the  encumbrances  of  prior  mortgages. 
All  of  these  mortgages,  except  those  on  No.  7,  he  caused  to 
be  cancelled  of  record,  however.  The  property  at  the  time 
of  the  loans  was,  if  clear  of  encumbrance,  abundant  security 
for  the  loans. 

The  land  (nine  plots,  including  these  three),  cost  the 
mortgagor,  in  May,  1870,  $11,961.64.  The  buildings  cost 
from  $6,400  to  $6,800  apiece,  without  taking  into  account 
the  time  given  to  the  building  of  them  by  Isbills,  the  mort- 
gagor, who  was  a  builder.  Including  that,  he  says  they 
cost :  the  corner  one  (No.  9),  $9,400  ;  No.  8,  $8,800,  and  No. 
7,  $8,700.  The  cost  of  the  whole  property,  then,  was  about 
$27,000.  The  obligor  in  the  bonds  given  to  the  complain- 
ant was  a  man  of  ample  pecuniary  responsibility  then.  He 
considered  himself  worth  $100,000.  The  property  was  sold, 
about  the  time  of  the  making  of  the  loan,  to  Randall,  who 
was  of  abundant  pecuniary  responsibility  (he  considered 
himself  worth  $200,000),  subjcict  to  the  complainant's  mort- 
gages and  the  mortgage  for  $1,000,  all  of  which  he  assumed, 
and  he  says  he  considered  $7,500  apiece  a  fair  cash  valua- 
tion for  them,  if  sold  altogether,  after  he  had  made  an 
expenditure  of  $1,000  apiece  upon  them  in  alterations  or 
completion.  They  were,  at  that  estimate,  worth  then,  when 
the  loan  was  made,  $19,500,  if  the  $1,000  apiece  spent  on 
them  be  regarded  as  spent  in  completing  them,  and  not,  as 
Isbills,  the  builder,  says  it  was,  in  alterations.  Randall 
says  they  rented,  in  the  fall  of  1871,  for  $675,  and  that  a 
full,  fair  rent  for  them  then  was  from  $675  to  $700  a  year 
apiece.  Indeed,  the  bill  substantially  admits  that  the  prop- 
erty was  worth  $21,000,  and  rented  for  about  $700  a  year 
each  property,  when  the  loan  was  made.  It  appears  that 
the  sale  to  Randall  was  in  contemplation  and  under  nego- 
tiation when  the  loan  was  made,  and  was  effected  before 
the  mortgages  were  given,  and,  further,  that  within  a  few 
months  afterward  the  property  was  put  in  a  condition  which 
made  its  cash  value  $22,500.  That  it  has  fallen  in  value  is 
not  attributable  to  the  defendant,  but  to  the  depression  of 
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the  tjmes.  He  seems  to  have  acted  in  good  faith  in  making 
the  investment,  so  far  as  the  value  of  the  property  was  con- 
cerned, and  not  to  be  chargeable  with  negligence  in  that 
respect.  He  does  not  appear  to  have  loaned  more  than  two- 
thirds  of  the  value,  and  the  houses  were  quite  new.  Nor  is 
he  responsible  for  the  taxes  and  assessments.  He  does  not 
appear  to  have  been  expressly  charged,  nor  to  have  been 
chargeable,  with  any  duty  in  respect  to  the  payment  of 
them.  Indeed,  he  seems  never  to  have  undertaken  to  do 
anything  more  for  the  complainant  than  invest  the  money, 
and,  though  he  collected  her  interest  for  her,  he  seems  to 
have  done  it  without  compensation.  In  making  the  invest- 
ment, he  declined  payment  from  her  for  his  services,  on  the 
ground  that  he  would  get  it  from  the  borrowier.  He  was 
never  put  in  funds  by  the  complainant  to  pay  taxes  or 
assessments.  She  says  that,  in  July,  1874,  when  the  mort- 
gages became  due,  he  wrote  to  her  asking  her  for  instruc- 
tions as  to  whether  he  should  continue  the  investment,  "  as 
it  was  such  a  good  thing,"  and  she  replied,  directing  him  to 
continue  it  for  three  years  longer.  She  does  not  produce 
that  letter.  She  says  it  is  lost.  It  does  not  appear  that 
there  was  any  bad  faith  in  the  defendant's  action  or  expres- 
sion of  opinion  in  this  matter.  The  interest  was  paid 
promptly  on  the  mortgages  up  to  April  1st,  1876.  There 
is  no  evidence  of  any  undertaking,  on  his  part,  to  act  as  the 
complainant's  agent  after  the  investment  was  made.  The 
complainant  seems  to  have  regarded  his  subsequent  action, 
in  collecting  and  sending  to  her  the  interest,  as  gratuitous. 
She  appears  to  have  kept  the  mortgages  in  her  own  posses- 
sion. He  says  that,  after  they  were  taken,  they  were  deliv- 
ered to  her  and  not  kept  by  him.  She  says  that,  just  after 
they  were  given,  he  offered  them  to  her,  but  retained  them 
at  her  request,  and  that  she  got  them  from  him  subse- 
quently, in  1874  or  1875,  and  adds  that  she  does  not  remem- 
ber the  exact  date.  She  sent  them  to  him  for  foreclosure, 
in  December,  1876. 
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The  defendant  is  liable  only  as  to  Nos.  7  and  9,  and  his 
liability  as  to  those  plots  cannot  justly  be  extended  beyond 
the  amount  of  the  prior  mortgages  and  the  interest  thereon. 
The  market  value  of  these  plots  will  be  ascertained,  and 
an  account  of  the  money  due  on  the  mortgages  on  these 
plots  will  be  taken,  and,  also,  of  the  net  rents  and  profits 
received  therefrom  since  the  complainant  has  taken  posses- 
sion thereof.  No  deduction  is  to  be  made  in  the  account, 
whether  of  the  market  value  or  rents  and  profits,  for  taxes 
or  assessments  which  were  upon  the  property  when  the 
Bherifi*'s  sale  took  place. 

The  defendant  will  be  required  to  pay  the  deficiency 
which  may  exist  after  deducting  from  the  amount  due  on 
the  mortgages,  including  any  costs  of  foreclosure  paid  by 
the  complainant,  the  market  value  of  the  property  and  the 
rents  and  profits  chargeable  against  the  complainant,  and 
he  will  be  required  to  pay  the  costs  of  this  suit 


Jacob  F.  Clark 

V. 

Thomas  W.  Davis  and  wife  and  others. 

1.  Where  a  deed  contains  no  statement  as  to  the  number  of  acres 
conveyed,  and  the  weight  of  evidence  shows  that  the  conveyance  was 
in  gross  and  not  by  the  acre,  the  fact  that  the  property  contains,  in 
reality,  twenty  acres,  out  of  two  hundred  and  forty-four,  less  than  both 
the  grantor  and  grantee  supposed,  is  no  defence  on  foreclosure  of  a 
mortgage  given  by  such  grantee  as  part  of  the  consideration,  no  fraud 
being  shown  or  alleged. 

2.  Even  if  such  deficiency  were  a  defence  to  the  mortgagor,  it  is  not 
to  hb  grantee,  who  has  assumed  and  covenanted  to  pay  the  mortgage, 
as  part  of  his  purchase-money. 

Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 
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Mr.  M.  P.  Grey  and  Mr,  A.  Browning^  for  complainant. 

Mr.  P.  L.  Voorhees  and  Mr.  James  Wilsony  for  defendant 
T.  W.  Davis. 

The  Chancellor. 

The  bill  is  filed  to  foreclose  a  mortgage  for  $11,500  and 
interest,  given  May  23d,  1867,  by  Josiab  Davis  to  the  com- 
plainant, in  part  satisfaction  of  another  mortgage  given  by 
the  former  to  the  latter,  January  11th,  1867,  for  part  of  the 
purchase-money  of  a  farm  in  Salem  county,  called  and 
known  as  "Pleasant  Meadows,"  conveyed  at  the  latter 
date,  witb  warranty,  by  the  complainant  to  Josiah  Davis, 
for  the  consideration  of  $21,000.  December  29th,  1873,  the 
latter  sold  part  of  the  property,  about  half  an  acre,  to  Wil- 
liam Oliphant,  and  on  the  same  day  sold  and  conveyed  the 
residue,  with  warranty,  to  Thomas  W.  Davis,  the  defend- 
ant, for  the  consideration  of  $17,045. 

Thomas  W.  Davis,  by  his  answer,  alleges,  by  way  of 
defence,  that  when  the  complainant  sold  the  property  to 
Josiah  Davis,  he  falsely  represented  that  it  contained  244 
acres,  while  in  fact  it  contained  only  about  224  acres,  and 
that  Josiah  Davis,  when  he  sold  the  property  to  him,  falsely 
represented  to  him  that  its  contents  were  244  acres ;  that 
Josiah  Davis  agreed  to  buy  the  farm,  only  on  the  represent- 
ations of  the  complainant  as  to  the  contents,  and  if  he  had 
known  what  were  its  true  contents,  he  would  not  have  given 
the  price  which  he  did,  which  was  stated  by  the  complain- 
ant as  about  $86  per  acre. 

The  answer  further  states  that,  after  the  property  had 
been  conveyed  to  Thomas  W.  Davis,  he  discovered,  by  a 
survey,  that  the  distance  on  the  eighth  line  of  the  descrip- 
tion of  the  principal  tract  in  the  deed  from  the  complainant 
to  Josiah  Davis,  which  is,  "  thence  along  said  lane  N.  45J° 
E.,  16  chains  and  35  links,  to  a  stone  in  the  road  leading 
from  Woodstown  to  Swedesboro,"  should  have  been  11 

chains  and  40  links^  and  the  answering  defendant  claims  a 
35 
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deduction  from  the  mortgage  for  the  amount  of  the  differ- 
ence between  the  contents  as  represented  and  as  thej  actu- 
ally were,  at  $86  an  acre.  Josiah  Davis  is  not  a  party  to 
the  suit. 

The  complainant  sold  the  farm  to  Josiah  Davis  for  the 
price  of  $21,000.  The  latter  first  applied  to  him  to  sell  him 
a  part  of  the  farm,  but  the  complainant  absolutely  refused 
to  do  so.  He  then  asked  him  whether  he  would  sell  him 
the  whole,  and  at  what  price.  The  complainant  replied  in 
the  affirmative,  and  fixed  the  price  at  $21,000.  Davis 
offered  him  $20,000,  which  he  refused.  The  complainant 
swears  that  he  said  nothing  about  the  contents  until  after 
he  had  named  hi^  price,  $21,000.  He  bought  all  the  prop- 
erty, except  about  an  acre,  from  John  Wills,  March  24th, 
1853,  and  bought  the  rest,  about  an  acre,  of  Elijah  B.  Hor- 
ner, in  1861.  He  says  that  when  he  told  Davis  what  price 
he  would  accept,  Davis  asked  him  how  many  acres  there 
were  in  the  farm,  and  he  replied  that  Qov.  Stratton  showed 
him  a  map  when  he  bought  the  property  (referring  to  the 
purchase  from  Wills),  and  said  there  were  244  acres,  and 
that  other  persons  there  said  the  same  thing.  He  adds  that 
he  told  Davis  that  he  had  never  had  the  farm  surveyed,  and 
told  him  also  in  what  manner  he  had  bought  the  property, 
that  is,  that  he  had  bought  it  as  a  farm  of  244  acres,  at  the 
rate  of  $52  per  acre. 

This  statement  of  the  complainant  is  corroborated  by  the 
testimony  of  Josiah  Davis,  and  his  son  William  M.  Davis,  and 
by  the  testimony  of  the  scrivener  who  drew  the  deed  from  the 
complainant,  and,  indeed,  by  the  deed  itself.  Josiah  Davis 
says  he  asked  the  complainant  what  he  would  take  for  the 
whole  farm,  and  the  latter  said  he  would  take  $21,000  for 
it.  He  also  says  that  he  asked  the  complainant  if  he  would 
not  take  less,  if  he  would  not  take  $20,000.  William  M. 
Davis  says  the  complainant  wanted  $21,000  for  the  land,  and 
that  was  about  $86  an  acre.  The  scrivener  says  he  was  told 
the  price  was  to  be  $21,000,  and  nothing  was  said,  to  his 
recollection,  about  the  price  per  acre. 
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The  deed  itself  makes  no  representation  as  to  quantity, 
except  as  to  the  Horner  tract.  It  describes  the  Wills  prop- 
erty by  metes  and  bounds,  and,  as  to  the  contents,  makes 
only  the  following  statement :  "  Containing  all  the  land 
within-  these  boundaries,  be  the  quantity  more  or  less." 
As  to  the  Horner  property,  it  states  its  quantity  as  one  acre, 
more  or  less. 

It  is  quite  clear  that  the  property  was  sold  at  a  gross  sum, 
without  reference  to  the  number  of  acres  which  it  was 
believed  to  contain.  The  complainant  swears  that,  in  all 
the  negotiations  between  him  and  Josiah  Davis,  touching 
the  sale  and  conveyance  of  the  farm,  there  was  nothing  said 
about  selling  it  by  the  acre,  and  that  no  calculation  was 
made  between  him  and  Davis  as  to  how  much  per  acre 
$21,000  for  the  farm  would  be.  All  agree  that  the  com- 
plainant asked  $21,000  for  the  farm.  At  $86  per  acre,  244 
acres  would  amount  to  $20,984.  It  is  evident  that  the  sale 
was  at  a  price  in  gross,  for  no  exact  price  per  acre  was 
stated. 

The  complainant  swears  that,  had  he  known  that  the 
farm  contained  only  224  acres,  he  would  not  have  sold  it 
for  less  than  $21,000,  and  it  is  noteworthy  that  Josiah  Davis 
does  not  say  that  he  would  not  have  given  $21,000  for  it 
had  he  known  that  it  contained  only  224  acres.  It  is  not 
to  be  forgotten  that  the  complainant  did  not  offer  the  farm 
to  Davis,  but  the  latter  approached  him  with  an  offer  to 
purchase,  asking  him  to  fix  his  price.  Not  only  did  the 
complainant  convey  all  that  he  had  originally  bought  (and 
he  had  paid  for  that  property,  when  he  bought  it,  at  the 
price  of  $54  an  acre  for  244  acres,  supposing  it  contained 
that  quantity),  but  he  conveyed,  also,  the  parcel  of  about  an 
acre  which  he  bought  afterwards  of  Horner,  so  that  he  sold 
and  conveyed  to  Davis  about  one  acre  more  than  he  origi- 
nally purchased. 

That  there  was  no  actual  fraud  on  the  part  of  the  com- 
plainant, is  admitted.  He  gave  to  Davis  the  map  which  he 
had  received,  and  on  it  was  written  a  statement  (whlcVv  vi«j& 
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there  when  the  complainant  received  it)  of  the  number  of 
acres  in  the  Wills  property.  He  had  been  assessed  for  and 
paid  tax  for  several  years  on  that  property  as  containing 
250  acres,  and  it  was  only  after  effort  that  he  succeeded  in 
inducing  the  assessor  to  estimate  the  quantity  at  244  acres, 
and  he  ever  afterwards,  so  long  as  he  owned  the  property, 
paid  tax  on  that  basis.  He  denies  that  he  made  any  repre- 
sentation as  to  the  contents  as  of  his  own  knowledge,  or 
that  the  price  was  dependent  in  anywise  on  the  number  of 
acres  which  the  property  was  supposed  to  contain. 

The  error  in  the  length  of  the  eighth  line  of  the  descrip- 
tion of  the  Wills  property  could  not  have  misled  Josiah 
Davis.  The  course  terminates  at  a  stone  in  a  public  road, 
and  the  next  course  is  along  that  road  to  land  of  White, 
formerly  Brad  way's.  To  give  the  line  the  length  called  for 
by  the  description  would  include  a  parcel  of  land  never 
owned  by  the  complainant,  and  to  which  he  never  claimed 
title  beyond  the  road;  and  then,  too,  the  ninth  line  must  be 
run,  not  as  called  for  by  the  deed,  up  the  road  to  White's 
corner,  but  in  a  field  beyond  the  road  belonging  to  Howej% 
There  was  no  difficulty  in  ascertaining  tlie  true  boundaries, 
and  the  rule  is  that  the  least  certain  and  material  parts  of 
the  description  must  yield  to  those  which  are  most  certain 
and  material,  if  they  cannot  be  reconciled.  The  length  of 
the  eighth  line  was  manifestly  a  mere  mistake. 

There  was  no  covenant  in  the  deed  from  the  complainant 
as  to  the  quantity,  and  none  can  be  implied.  If  the  laud 
was  not  sold  at  a  price  per  acre,  if  the  price  paid  for  the 
land  in  nowise  depended  on  the  number  of  acres  which  the 
property  was  supposed  to  contain,  Josiah  Davis  would  be 
entitled  to  no  relief.  A  failure  of  a  mortgagor  to  keep  an 
independent  covenant,  is  no  defence  to  a  suit  for  foreclosure 
of  a  mortgage,  where  the  mortgagor  has  agreed  to  pay  the 
money  at  a  certain  time  absolutely,  and  not  on  condition 
that  the  covenant  shall  be  performed.  Coarsen  v.  Canfieldy 
6  a  E.  Or.  9S. 
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And  though  the  mortgagor,  in  a  purchase-money  mort- 
gage, may  himself  have  the  benefit  of  a  deduction  where, 
by  fraud  or  misrepresentation  of  the  mortgagee,  he  has 
been  induced  to  pay  a  higher  price  for  the  mortgaged  prem- 
ises than  he  otherwise  would  have  done,  his  grantee  of  the 
equity  of  redemption  can  have  no  claim  to  such  deduction, 
where  there  is  no  covenant,  to  the  benefit  of  which,  as 
grantee,  he  would  be  entitled.  And,  in  the  present  case, 
the  defendant  Thomas  W.  Davis  is  wholly  without  ground 
of  claim;  for  nx)t  only  is  there  no  covenant,  but  he  agreed 
with  his  grantor  to  pay  the  complainant's  mortgage,  and  the 
amount  of  it  was  left  in  his  hands  (allowed  to  him  in  the 
settlement  of  the  purchase-money)  for  the  purpose.  The 
deed  from  Josiah  Davis  to  him  expressly  excepts  from  the 
operation  of  the  covenants  the  complainant's  mortgage  and 
all  interest  due  thereon,  to  the.  25th  of  March,  1874  (the 
deed  is  dated  December  29th,  1873),  and  declares  that  the 
amount  of  the  mortgage  has  been  deducted  from  the  pur- 
chase-money of  that  deed,  and  that  the  grantee  "is  liable" 
and  "stands  bound"  for  the  payment  of  it.  To  give  him 
the  benefit  of  an  alleged  misrepresentation  by  the  complain- 
ant to  Josiah  Davis,  whereby  the  latter  was  induced  to  pay 
more  for  the  property  than  he  would  otherwise  have  done, 
would  be  to  give  him  an  advantage  to  which  he  has  no 
right  whatever.  Whether  the  alleged  misrepresentation  be 
as  to  the  contents  of  the  farm,  or  as  to  its  quality,  or  as  to 
any  other  matter,  the  right  of  action,  and,  therefore,  of 
defence  in  respect  thereof,  is,  in  the  absence  of  any  cove- 
nant to  the  benefit  of  which  Josiah's  grantee  is,  as  grantee, 
entitled,  in  the  former  and  not  in  the  latter. 

In  Goster  v.  Monroe  Mfg,  Co,,  1  Grr,  Ch,  J!fi7,  a  deduction 
of  damages  for  defective  title  to  part  of  the .  mortgaged 
premises  was  allowed  in  a  foreclosure  suit;  but  there  was  a 
covenant  of  warranty. 

In  'Const  V.  BoyU,  3  Gr.  Ch.  S12,  a  deduction  was  allowed 
in  a  like  suit  for  damages  for  deficiency  in  quantity,  but  the 
allowance  was  to  the  mortgagor,  and  not  to  his  grantee. 
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In  Blair  v.  McDonnell^  1  HaL  CL  827^  where  relief  wii 
granted  on  the  ground  of  mutual  mistake,  on  a  bill  to  eel 
aside  a  transaction  of  the  conveyance  of  land,  and  giving! 
mortgage  for  the  consideration  thereof,  the  relief  was  soogtt 
by  the  mortgagor. 

In  Hopper  v.  Lutkins^  3  Ghr.  Ch.  1^9^  a  grantee  of  Iwi 
came  into  this  court  for  relief  against  a  suit  at  law  on  t 
note  given  by  him  for  the  purchase-money.  He  clamed 
that,  by  mistake,  a  covenant  had  been  omitted  from  the 
deed.  Eelief  was  denied.  The  court  intimated  that  it 
might  have  been  granted,  had  it  been  sought  in  defence  to 
a  suit  to  foreclose  the  mortgage;  but  the  suit  was  broogU 
by  the  mortgagor. 

The  defendants'  counsel  urge  that  a  grantee  of  mortgigrf 
premises  who  has  purchased  subject  to  a  mortgage  thereoi, 
may  still  make  any  legal  defence  to  a  suit  thereon,  dtiaji 
State  V.  Jei'sey  City,  6  Vr,  381,  388.  That  is  not  thenilfiiij 
equity  in  such  a  case  as  this.  Where  the  grantor  allows  tkl 
grantee  the  amount  of  the  mortgage  in  the  purchase-raoiwyi 
leaving  it  in  his  hands  to  be  applied  to  the  payment  of  th 
mortgage,  and  the  grantee  agrees  to  pay  it  accordingly,  tta 
latter  can  have  no  claim  to  any  deduction  on  the  ground  of 
alleged  misrepresentation  by  the  mortgagee  to  the  moil' 
gagor.  The  amount  of  the  mortgage  is  in  his  bands  ii 
trust  to  pay  it  to  the  mortgagee,  and  whether  the  mortgage 
could  defend  himself  against  it  or  not,  is  no  concern  of  W 
Jones  on  Mort.  §  H9J  and  note  ;  Tkhenor  v.  Dodd,  3  Gf'^ 
Ui;  Freeman  v.  Auld,  U  N.  Y.  50;  Bitter  v.  PhilUp/oih 
Y.  686 ;  Conover  v.  Hobart,  9  C.  E.  Gr.  120. 

Nor  does  it  make  any  difference  that  the  mortgagor,*] 
selling  to  his  grantee,  made  the  like  misrepresentation  t»j 
him.  His  claim  for  relief  is  against  his  grantor.  Norwlj 
the  fact  that  the  latter  is  insolvent  make  any  difier«»*J 
The  grantee  has  no  claim  to  relief  as  against  the  mortgage] 

There  will  be  a  decree  for  the  complainant  for  the  »] 
amount  due  on  his  mortgage. 
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Amos  Wbthbrbee 
Edward  P.  Baker  and  others. 

Under  the  Land  Improvement  Act  (Rev,  p.  567),  payment  for  the 
ook  of  any  corporation  organized  thereunder  may  be  made  either  in 
oney  or  land.  Five  persons  bought  a  tract  of  land,  paying  therefor 
iO,000,  a  part  being  the  bond  and  mortgage  for  $25,000  of  their  cor- 
oration,  afterwards  organized.  They  conveyed  it  to  the  corporation 
r  $100,000,  thereby  giving  themselves  credit  for  $50,000,  or  fifty  per 
nt.  of  the  capital  stock  ($100,000),  the  resolution  stating  that  the  com* 
^j  took  the  lands  subject  to  a  mortgage  of  $50,000.  No  money  was 
er  paid  on  account  of  the  stock  subscribed,  the  five  persons  being 
Ual  corporators.  The  holder  of  the  bond,  the  mortgagee,  recovered  a 
dgment  against  the  corporation  thereon,  and,  on  bill  filed  in  chan- 
^  for  relief, — Held,  that,  in  order  to  satisfy  such  judgment,  the  stock 
•  tssessable  to  the  extent  of  fifty  per  cent,  of  its  par  value,  and  that 
Please  of  one  of  the  corporator's  liability  on  the  stock  subscribed  by 
Ki  by  the  agent  of  the  mortgagee,  who,  however,  had  no  authority 
Sept  to  sell  the  land,  and  made  such  release  without  the  authority 
knowledge  of  his  principal,  was  only  binding  as  an  indemnity  on 
Kb  agent,  and  not  on  the  principal. 


Bill  for  relief.     On  final  bearing  on  pleadings  and  proofs, 

Mr.    W.   C.  Spencer  and   Mr.   B.    Williamson,  for  com- 
dnant. 

Mr.  J.  H.  Stone  and  Mr.  J.  D.  Bedle,  for  defendants. 

The  Chancellor. 

This  suit  was  brought  by  Anios  Wetherbee  against 
ward  P.  Baker,  Samuel  Carpenter,  Qeorgfe  W.  Barker, 
arles  F.  Branne  and  George  D.  Howell,  the  five  subserib- 
to  the  stock  of  the  Linden  Land  and  Improvement 
tnpany,  a  corporation  under  the  act  "  to  encourage  the 
>roveraent  of  real  property  in  this  state ''  {Bev.  p.  567)j 
>btain  satisfaction  of  a  judgment  recovered  against  the 
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In  Blair  v.  McDonnell,  1  Hal.  Ch.  S27^  where  relief  fw 
granted  on  the  ground  of  mutual  mistake,  on  a  bill  to  set 
aside  a  transaction  of  the  conveyance  of  land,  and  giviogi 
mortgage  for  the  consideration  thereof,  the  relief  was  eonghl 
by  the  mortgagor. 

In  Hopper  v.  Lutkins,  S  Gr.  Ch.  1^9^  a  grantee  of  laud 
came  into  tliis  court  for  relief  against  a  suit  at  law  on  i 
note  given  by  him  for  the  purchase-money.  He  claiinei 
that,  by  mistake,  a  covenant  had  been  omitted  from  thi 
deed.  Eelief  was  denied.  The  court  intimated  thili 
might  have  been  granted,  had  it  been  sought  in  defenceH 
a  suit  to  foreclose  the  mortgage;  but  the  suit  was  broogH 
by  the  mortgagor. 

The  defendants'  counsel  urge  that  a  grantee  of  mor^ij^ 
premises  who  has  purchased  subject  to  a  mortgage  theWH' 
may  still  make  any  legal  defence  to  a  suit  thereon, 
State  V.  Jei^sey  Giy,  6  Vr,  381,  388.     That  is  not  ibenileii; 
equity  in  such  a  case  as  this.     Where  the  grantor  allowB 
grantee  the  amount  of  the  mortgage  in  the  purchase-raon^ 
leaving  it  in  his  hands  to  be  applied  to  the  payment  of  tii 
mortgage,  and  the  grantee  agrees  to  pay  it  accordinglji 
latter  can  have  no  claim  to  any  deduction  on  thegroand* 
alleged  misrepresentation  by  the  mortgagee  to  the  ^ 
gagor.     The  amount  of  the  mortgage  is  in  his  hands* 
trust  to  pay  it  to  the  mortgagee,  and  whether  the  mortg«Jf 
could  defend  himself  against  it  or  not,  is  no  concern  of  >* 
Jones  on  Mort.  §  1491  and  note ;  Tichenor  v.  Dodd, SGf'^ 
454;  Freeman  v.  Auld,  44  N.  Y.  50;  Bitter  v.  Bhillips,^^ 
Y.  686 ;  Conover  v.  Hobart,  9  C.  E.  Gr.  120. 

Nor  does  it  make  any  difference  that  the  mortgagor>* 
selling  to  his  grantee,  made  the  like  misrepreseDtatio^lj 
him.  His  claim  for  relief  is  against  his  grantor.  Nor** 
the  fact  that  the  latter  is  insolvent  make  any  diflfet^ 
The  grantee  has  no  claim  to  relief  as  against  the  mortgJg* 

There  will  be  a  decree  for  the  complainant  for  theW 
amount  due  on  his  mortgage. 
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v. 

Edward  P.  Baker  and  others. 

Dder  the  Land  Improvement  Act  (Rev,  p.  567),  payment  for  the 
k  of  any  corporation  organized  thereunder  may  be  made  either  in 
ey  or  land.  Five  persons  bought  a  tract  of  land,  paying  therefor 
300,  a  part  being  the  bond  and  mortgage  for  $25,000  of  their  cor- 
tion,  afterwards  organized.  They  conveyed  it  to  the  corporation 
M00,000,  thereby  giving  themselves  credit  for  $50,000,  or  fifty  per 
.  of  the  capital  stock  ($100,000),  the  resolution  stating  that  the  com- 
r  took  the  lands  subject  to  a  mortgage  of  $50,000.     No  money  was 

paid  on  account  of  the  stock  subscribed,  the  five  persons  being 
A  corporators.  The  holder  of  the  bond,  the  mortgagee,  recovered  a 
^rnent  against  the  corporation  thereon,  and,  on  bill  filed  in  chan- 

for  relief, — Heldf  that,  in  order  to  satisfy  such  judgment,  the  stock 
assessable  to  the  extent  of  fifty  per  cent,  of  its  par  value,  and  that 
lease  of  one  of  the  corporator's  liability  on  the  stock  subscribed  by 

by  the  agent  of  the  mortgagee,  who,  however,  had  no  authority 
)pt  to  sell  the  land,  and  made  such  release  without  the  authority 
knowledge  of  his  principal,  was  only  binding  as  an  indemnity  on 
^  agent,  and  not  on  the  principal. 


'ill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

f'*.    W.   C.  Spencer  and   Mr.   B.    Williamsonj  for  com- 
i^ant. 

^.  J.  H.  Stone  and  Mr.  J.  D.  BedU^  for  defendants. 

'hb  Chancellor. 

^18  suit  was  brought  by  Amos  Wetherbee  against 
'^ard  P.  Baker,  Samuel  Carpenter,  Qeorgfe  W.  Barker, 
^rles  F.  Branne  and  George  D.  Howell,  the  five  subscrib- 
to  the  stock  of  the  Linden  Land  and  Improvement 
ttipany,  a  corporation  under  the  act  *'  to  encourage  the 
)rovement  of  real  property  in  this  state  "  (Rev,  p.  567)^ 
)btain  satisfaction  of  a  judgment  recovered  against  the 
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In  Blair  v.  McDonneUj  1  Hal.  Ch.  S^j  where  relief  was 
granted  on  the  ground  of  mutual  mistake,  on  a  bill  to  set 
aside  a  transaction  of  the  conveyance  of  land,  and  giviogt 
mortgage  for  the  consideration  thereof,  the  relief  was  songlil 
by  the  mortgagor. 

In  Hopper  v.  Luikins^  S  Gr.  Ch.  149,  a  grantee  of 
came  into  this  court  for  relief  against  a  suit  at  lawoot 
note  given  by  him  for  tlie  purchase-money.  He  claimd 
that,  by  mistake,  a  covenant  had  been  omitted  from  tb 
deed.  Relief  was  denied.  The  court  intimated  that  it 
might  have  been  granted,  had  it  been  sought  in  defeooelv 
a  suit  to  foreclose  the  mortgage;  but  the  suit  was  brooflt 
by  the  mortgagor. 

The  defendants'  counsel  urge  that  a  grantee  of  mortgipi 
premises  who  has  purchased  subject  to  a  mortgage  th 
may  still  make  any  legal  defence  to  a  suit  thereon, 
State  V.  Jei'sey  Gty,  6  Vr.  881,  388.  That  is  not  the  rale  i 
equity  in  such  a  case  as  this.  Where  the  grantor  allows  tbj 
grantee  the  amount  of  the  mortgage  in  the  purchase-raoi^ 
leaving  it  in  his  hands  to  be  applied  to  the  payment  of  th 
mortgage,  and  the  grantee  agrees  to  pay  it  accordinglji* 
latter  can  have  no  claim  to  any  deduction  on  the  grouwi* 
alleged  misrepresentation  by  the  mortgagee  to  the  ^ 
gagor.  The  amount  of  the  mortgage  is  in  his  hands  n 
trust  to  pay  it  to  the  mortgagee,  and  whether  the  mortgsj* 
could  defend  himself  against  it  or  not,  is  no  concern  of  1* 
Jones  on  Mort.  §  1491  and  note  ;  Tichenor  v.  JDoddj  5  ff^*  * 
4S4;  Freeman  v.  A  aid,  ^  N.  Y.  50;  Bitter  v.  Phillips,  oiS* 
Y.  686;  Conover  v.  Hobart,  9  C.  E.  Gr.  120. 

Nor  does  it  make  any  difference  that  the  mortgagofi* 
selling  to  his  grantee,  made  the  like  misrepresentation* 
him.  His  claim  for  relief  is  against  liis  grantor.  Nor^ 
the  fact  that  the  latter  is  insolvent  make  any  diffi«** 
The  grantee  has  no  claim  to  relief  as  against  the  mortgapJi 

There  will  be  a  decree  for  the  complainant  for  theW 
amount  due  on  his  mortgage. 
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Amos  Wbtherbbb 
Edward  P.  Baker  and  others. 

Dder  the  Land  Improvement  Act  (Rev,  p,  567),  payment  for  the 
k  of  any  corporation  organized  thereunder  may  be  made  either  in 
ey  or  land.  Five  persons  bought  a  tract  of  land,  paying  therefor 
300,  a  part  being  the  bond  and  mortgage  for  $25,000  of  their  cor- 
iion,  afterwards  organized.  They  conveyed  it  to  the  corporation 
M00,000,  thereby  giving  themselves  credit  for  $50,000,  or  fifty  per 
.  of  the  capital  stock  ($100,000),  the  resolution  stating  that  the  com- 
r  took  the  lands  subject  to  a  mortgage  of  $50,000.     No  money  was 

paid  on  account  of  the  stock  subscribed,  the  five  persons  being 
l1  corporators.  The  holder  of  the  bond,  the  mortgagee,  recovered  a 
{inent  against  the  corporation  thereon,  and,  on  bill  filed  in  chan- 

for  relief, — Heldf  that,  in  order  to  satisfy  such  judgment,  the  stock 
assessable  to  the  extent  of  fifty  per  cent,  of  its  par  value,  and  that 
lease  of  one  of  the  corporator's  liability  on  the  stock  subscribed  by 

by  the  agent  of  the  mortgagee,  who,  however,  had  no  authority 
Bpt  to  sell  the  land,  and  made  such  release  without  the  authority 
Knowledge  of  his  principal,  was  only  binding  as  an  indemnity  on 
^  agent,  and  not  on  the  principal. 


^ill  for  relief.     On  final  hearing  on  pleadings  and  proofs, 

'»•.    W.   C.  Spencer  and   Mr,   B.    WUlinmsonj  for  com- 
f^ant. 

fr.  J,  H.  Stone  and  Mr,  J,  D.  BedUj  for  defendants. 

*Hb  Chancellor. 

^18  suit  was  brought  by  Amos  Wetherbee  against 
s^ard  P.  Baker,  Samuel  Carpenter,  Qeorgfe  W.  Barker, 
Mes  F.  Branne  and  George  D.  Howell,  the  five  subscrib- 
to  the  stock  of  the  Linden  Land  and  Improvement 
ttipany,  a  corporation  under  the  act  *'  to  encourage  the 
)rovement  of  real  property  in  this  state  "  {Bev.  p.  567)^ 
)btain  satisfaction  of  a  judgment  recovered  against  the 
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In  Blair  v.  McDonneUy  1  Hal,  Ch,  S27y  where  relief  was 
granted  on  the  ground  of  mutual  mistake,  on  a  bill  to  set 
aside  a  transaction  of  the  conveyance  of  land,  and  giving  a 
mortgage  for  the  consideration  thereof,  the  relief  was  sought 
by  the  mortgagor. 

In  Hopper  v.  Luikins^  S  Gr.  Ch,  llfi^  a  grantee  of  land 
came  into  this  court  for  relief  against  a  suit  at  law  on  a 
note  given  by  him  for  the  purchase-money.  He  claimed 
that,  by  mistake,  a  covenant  had  been  omitted  from  the 
deed.  Relief  was  denied.  The  court  intimated  that  it 
might  have  been  granted,  had  it  been  sought  in  defence  to 
a  suit  to  foreclose  the  mortgage;  but  the  suit  was  brought 
by  the  mortgagor. 

The  defendants'  counsel  urge  that  a  grantee  of  mortgaged 
premises  who  lias  purchased  subject  to  a  mortgage  thereon, 
may  still  make  any  legal  defence  to  a  suit  thereon,  citing 
State  V.  Jersey  Giy,  6  Vr,  881,  388,  That  is  not  the  rule  in 
equity  in  such  a  case  as  this.  Where  the  grantor  allows  the 
grantee  the  amount  of  the  mortgage  in  the  purchase-money, 
leaving  it  in  his  hands  to  be  applied  to  the  payment  of  the 
mortgage,  and  the  grantee  agrees  to  pay  it  accordingly,  the 
latter  can  have  no  claim  to  any  deduction  on  the  ground  of 
alleged  misrepresentation  by  the  mortgagee  to  the  mort>- 
gagor.  The  amount  of  the  mortgage  is  in  his  hands  in 
trust  to  pay  it  to  the  mortgagee,  and  whether  the  mortgagor 
could  defend  himself  against  it  or  not,  is  no  concern  of  his. 
Jones  on  Mort,  §  H91  and  note ;  Tkhenor  v.  Dodd,  3  Gr.  Ch. 
4S4;  Freeman  v.  Auld,  44  N,  Y.  60;  Bitter  v.  PhiUipSj  63  JV. 
Y.  686;  Conover  v.  Hobart,  9  C.  E,  Gr,  120, 

Nor  does  it  make  any  difference  that  the  mortgagor,  in 
selling  to  his  grantee,  made  the  like  misrepresentation  to 
him.  His  claim  for  relief  is  against  his  grantor.  Nor  will 
the  fact  that  the  latter  is  insolvent  make  any  difference. 
The  grantee  has  no  claim  to  relief  as  against  the  mortgagee. 

There  will  be  a  decree  for  the  complainant  for  the  full 
amount  due  on  his  mortgage. 
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Amos  Wbtherbbb 

V. 

Edward  P.  Baker  and  others. 

Under  the  Land  Improvement  Act  (Rev,  p»  667),  payment  for  the 
stock  of  any  corporation  organized  thereunder  may  be  made  either  in 
money  or  land.  Five  persons  bought  a  tract  of  land,  paying  therefor 
$50|000,  a  part  being  the  bond  and  mortgage  for  $25,000  of  their  cor- 
poration, afterwards  organized.  They  conveyed  it  to  the  corporation 
for  $100,000,  thereby  giving  themselves  credit  for  $50,000,  or  fifty  per 
cent,  of  the  capital  stock  ($100,000),  the  resolution  stating  that  the  com- 
pany took  the  lands  subject  to  a  mortgage  of  $50,000.  No  money  was 
ever  paid  on  account  of  the  stock  subscribed,  the  five  persons  being 
equal  corporators.  The  holder  of  the  bond,  the  mortgagee,  recovered  a 
judgment  against  the  corporation  thereon,  and,  on  bill  filed  in  chan- 
cery for  relief, — Held,  that,  in  order  to  satisfy  such  judgment,  the  stock 
was  assessable  to  the  extent  of  fifty  per  cent,  of  its  par  value,  and  that 
a  release  of  one  of  the  corporator's  liability  on  the  stock  subscribed  by 
him  by  the  agent  of  the  mortgagee,  who,  however,  had  no  authority 
except  to  sell  the  land,  and  made  such  release  without  the  authority 
or  knowledge  of  his  principal,  was  only  binding  as  an  indemnity  on 
such  agent,  and  not  on  the  principal. 


Bill  for  relief.     On  final  bearing  on  pleadings  and  proofs. 

Mr.  W.  C.  Spencer  and  Mr.  B.  Williamson  ^  for  com- 
plainant. 

Mr.  J.  H.  Stone  and  Mr.  J.  D.  Bedle^  for  defendants. 

The  Chancellor. 

This  suit  was  brought  by  Amos  Wetherbee  against 
Edward  P.  Baker,  Samuel  Carpenter,  Georgfe  W.  Barker, 
Charles  F.  Branue  and  George  D.  Howell,  tbe  five  subscrib- 
ers to  the  stock  of  the  Linden  Land  and  Improvement 
Company,  a  corporation  under  the  act  "  to  encourage  the 
improvement  of  real  property  in  this  state  "  {Rev.  p.  567)^ 
to  obtain  satisfaction  of  a  judgment  recovered  against  the 
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company  by  the  complainant,  in  the  supreme  court  of  this 
state,  January  6th,  1877,  for  $28,245.72,  upon  the  company's 
bond,  given  to  him.  Barker  died  after  this  suit  was  begun, 
and  it  was  revived  against  his  executors.  The  land  of  the 
company  was  situated  in  Linden  township,  in  Union  county, 
and  the  certificate  of  incorporation  was  filed  in  the  clerk's 
oflice  of  that  county,  February  27th,  1875.  By  irt  the 
amount  of  the  capital  stock  was  fixed  at  $100,000,  and 
declared  to  be  held  by  the  five  corporators  in  equal  amounts, 
each  four  hundred  shares.  The  company's  land  was  stated 
in  the  certificate  to  be  in  Linden.  It  was  a  tract  of  about 
thirty-seven  acres,  conveyed  to  it  by  the  complainant,  by 
deed  dated  March  3d,  1875,  for  the  consideration  of  $50,000, 
subject  to  a  mortgage  thereon  for  $10,000,  called  the  Stiles 
mortgage,  allowed  as  so  much  of  the  purchase-money  and 
assumed  by  the  company  accordingly.  For  the  balance  of 
the  consideration,  three  bonds,  in  the  aggregate  for  $40,000, 
were  given,  one  for  $25,000  and  interest,  to  the  complain- 
ant, and  the  other  two  for  $10,000  and  $5,000,  respectively, 
and  interest,  to  Franklin  Post.  The  payment  of  each  of 
these  bonds  was  secured  by  a  mortgage  on  the  property,  and 
the  mortgages  were  concurrent  liens. 

The  complainant's  judgment  was  recovered  on  the  bond 
given  to  him.  By  the  by-laws,  the  capital  stock  was  payable 
half  on  or  before  April  Ist,  1875,  and  the  balance  at  the  call 
of  the  directors.  Nothing  was  ever  paid  on  account  of  the 
stock,  but  the  land  bought  of  the  complainant  was  taken  by 
the  company  for  fifty  per  cent,  thereof,  that  is,  it  was  put  in 
at  an  appraisement  of  $100,000.  It  cost,  as  already  appears, 
but  $50,000.  There  were  never  but  two  meetings  of  the 
board  of  directors.  One  was  on  the  25th  of  February,  1875 
(before  the  date  of  the  deed  from  the  complainant  to  the 
company),  and  the  other  on  the  29th  of  March  following. 
At  the  former  meeting  a  resolution  was  adopted  providing 
for  the  payment  of  half  of  the  stock  by  the  conveyance  of 
the  land.  The  preamble  to  the  resolution  states  that  the 
corporators  were  the  equal  ov^u^t?^,  \v\  wwdlvided  shares,  of 
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the  tract  of  land  above  mentioned,  stated  in  the  preamble 
to  contain  about  thirty-seven  acres,  and  to  have  been  then 
recently  owned  by  the  complainant,  which  they  were  desir- 
ous of  conveying,  or  causing  to  be  conveyed,  to  the  com- 
pany, as  payment  in  part  of  their  respective  subscriptions  to 
the  capital  stock  of  the  company,  and  that  the  latter  was 
willing  to  accept  it,  and  the  resolution  thereupon  declared 
that  the  tract  of  land  was  appraised  at  $100,000,  and  that 
the  company  would  take  it,  subject  to  mortgages  amounting 
to  $50,000,  and  accept  the  balance  of  $50,000  as  a  pay- 
ment of  fifty  per  cent,  of  the  amount  of  the  capital  stock 
subscribed  by  the  corporators,  provided  the  title  to  the  land 
and  the  conveyances  thereof  should  be  approved  by  legal 
counsel ;  and  the  resolution  authorized  the  president  and 
secretary,  on  such  approval,  to  execute  and  deliver,  under 
the  seal  of  the  company,  the  bonds  and  mortgages  for 
$40,000  of  purchase-money,  and  the  agreement  to  assume 
the  $10,000  mortgage  (the  Stiles  mortgage),  subject  to  which 
the  property  was  to  be  conveyed.  The  deed  for  the  land 
was  made  by  the  complainant  to  the  company  accordingly, 
the  title  having  been  examined  and  approved  by  the  counsel 
of  the  company,  and  the  deed  was  recorded  March  Slst, 
1875.  There  are  no  other  creditors  of  the  company  except 
Wetherbee  and  Post,  or  whoever  holds  the  bonds  given  to 
the  latter. 

On  the  foregoing  statement,  it  is  quite  clear  that  an  obli- 
gation rests  upon  the  stockholders  to  pay  so  much  of  fifty 
per  cent,  of  their  shares  as  may  be  necessary  to  pay  the 
complainant's  debt.  It  is  claimed  by  the  complainant  that 
their  liability  is  still  greater,  and  is  to  the  extent  of  the 
whole  amount  of  the  stock,  because  it  does  not  appear  that 
there  was  any  value  in  the  property  above  the  amount  of 
the  purchase-money.  But  the  act  provides  that  payment 
for  the  stock  of  such  companies  shall  be  made  either  in 
money  or  land  situated  in  places  named  in  the  certificate 
(in  this  case  the  place  named  is  Linden  township),  the  land 
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to  be  appraised  by  the  board  of  directors,  and  taken  by  the 
company  on  such  terms  as  may  be  agreed  upon. 

The  complainant,  of  course,  knew  he  was  dealing  with 
the  company.  He  conveyed  to  it,  and  took  its  obligation 
to  pay  the  purchase-money.  He  knew,  or  might  have 
known  (for  it  was  on  the  minutes),  that  fifty  per  cent,  of  the 
amount  of  the  stock  was  to  be  paid  in  the  land  at  an 
appraisement  of  $100,000.  He  has  no  right  to  complain  of 
the  action  of  the  company  in  this  respect. 

The  only  defendants  who  have  answered  are  Carpenter, 
Branne  and  Barker.  By  their  answer,  they  set  up  the  defence 
of  fraud  on  the  part  of  the  complainant,  alleging  that  the  sale 
of  the  property  was  made  to  them  and  their  associates  (and 
through  them  to  the  company),  by  Post,  who  was,  as  they 
say,  a  near  relative  and  confidential  friend  of  the  complain- 
ant. They  state  that  Post  pretended  to  own  the  propertj', 
and  said  that  the  complainant  merely  held  the  title  in  trust 
for  him ;  and  they  allege  that  he,  by  his  misrepresentations 
and  assurances,  induced  them  to  enter  into  the  enterprise 
of  forming  the  company  to  speculate  with  the  property; 
that  specifically  those  misrepresentations  were,  that  he 
owned  the  property,  and  the  complainant  did  not;  that  he 
had  received  assurances  that  a  change  would  be  made  by 
the  Pennsylvania  Eailroad  Comp>any  of  the  location  of  its 
depot  at  Linden,  from  the  place  where  it  then  was  to  a 
place  immediately  adjacent  to  these  lands,  and  that  Ferdi- 
nand Blancke,  a  man  of  influence  in  Linden,  and  having 
very  considerable  landed  estate  there,  which  would  be 
affected  by  the  change,  was  favorable  to  it,  and  that  he 
(Post)  would  take  a  large  share  in  the  enterprise,  at  least 
one-tenth  of  the  stock.  And  they  allege  that  he  assured 
them  that  no  personal  liability  would  attach  to  them,  but 
that  the  company  might  issue  obligations,  to  which  and  its 
property  alone  recourse  would  be  had  by  the  holders  of  the 
obligations,  for  the  satisfaction  thereof,  and  they  say  that 
they  distinctly  and  expressly  refused  to  enter  into  negotia- 
tions with  him  in  regard  to  the  enterprise,  until  he  agreed 
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to  rely  oil  the  property  and  its  prospects  for  a  saccessful 
career  alone,  for  the  payment  of  the  bonds  given  for  the 
purchase-money.  They  further  say  that  the  representa- 
tions of  Post  as  to  the  intention  to  remove  the  depot  were 
untrue,  as  was  also  his  statement  that  Blancke  was  favor- 
able to  the  change,  and  allege  that,  on  the  contrary,  he  was, 
in  fact,  violently  opposed  to  it.  Claiming  that  they  have 
paid  by  the  property  one-half  of  their  subscriptions,  they 
insist  that  they  still  have  the  right  to  pay  JLhe  remaining 
half  in  land  or  money,  as  the  board  of  directors  shall  direct, 
and  that  they  ought  not  to  be  deprived  of  that  right.  In 
addition  to  those  matters,  the  answer  sets  up,  in  behalf  of 
Barker,  that  there  was  an  agreement  in  writing  between 
him  and  Post,  dated  February  24th,  1875,  by  which  the 
latter  acknowledged  that  the  signing  of  the  certificate  of 
incorporation  by  the  former  was  done  to  meet  the  require- 
ment of  the  law  (the  act  requires  that  there  should  be  at 
least  five  corporators),  and  agreed  to  release  him  and  his 
heirs  and  assigns  from  all  pecuniary  responsibility  what- 
ever, and  to  indemnify  him  as  to  all  payments;  which 
instrument,  the  answer  insists,  releases  and  exonerates 
Barker  from  all  liability  to  the  complainant. 

The  proof  does  not  sustain  the  allegations  of  the  answer, 
except  as  to  the  giving  of  the  written  instrument  just  men- 
tioned. The  enterprise  appears  to  have  been  a  land  specu- 
lation, undertaken  at  the  instance  (and  probably  on  the 
urgent  application)  of  Post,  who  was  the  complainant's 
agent  for  the  sale  of  the  land.  Part  of  the  land  (probably 
the  largest  part,  for  he  says  he  bought  all  the  land  of  Post 
but  about  one  acre,  at  the  first  purchase)  was  conveyed  to 
the  complainant  by  Post  in  1872,  and  part  in  March,  1875. 
The  former  swears  that  he  purchased  the  land  from  the 
latter,  and  gave  him  $22,500  for  it,  paying  $7,500  in  cash, 
and  for  the  rest  assuming  two  mortgages  for  $15,000, 
together,  which  were  on  the  property ;  that  he  bought  the 
property  afler  an  examination  of  it,  and  consultation  with 
persons  living  at  or  near  Linden.     He  says  the  first  time 
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he  was  there  to  see  the  property  he  saw  Mr.  Stiles,  Mr. 
Button,  J.  C.  Rose,  Meeker  Wood  and  Mr.  Blaneke,  and 
talked  with  several  of  them  about  purchasing  property 
there ;  that  he  bought  the  property  w^ith  the  expectation  of 
moving  there,  and  packed  up  his  goods  with  that  inten- 
tion, but  his  family  became  dissatisfied,  and  he  consulted  his 
physician  on  the  subject,  and,  having  heard  that  Linden  was 
not  a  healthy  place,  decided  not  to  go.  He  swears  that 
Post  retained  n«  interest  in  the  property,  and  has  had  none 
in  it  since ;  that  he  did  not,  till  some  time  after  the  convej-- 
ance  had  been  made,  know  that  Post  had  caused  any  of  the 
bonds  and  mortgages  to  be  made  to  himself.  Though  he 
appears  to  have  signed  an  instrument,  dated  March  6th, 
1875,  providing  for  waiver  of  interest  for  two  years  if  a 
depot  should  be  built  on  the  property,  and  for  the  release 
from  the  mortgages  of  the  requisite  land  for  the  depot,  in 
which  it  is  stated,  not  only  that  two  of  the  mortgages  were 
given  to  Post,  but  that  the  property  was  sold  to  the  com- 
pany by  Post  and  himself,  and  appears  not  to  have  acknowl- 
edged the  execution  of  it  until  April  5th,  1875,  yet  he  says 
he  did  not  know  its  particular  contents  when  he  signed  it. 
He  says  that  Post  asked  him  to  let  him  have  some  of  the 
bonds  to  help  him,  and  he  wrote  to  him  that  he  might  have 
them,  and  Post  sent  him  his  note  for  them ;  but  he  adds 
that  he  did  not  authorize  Post  to  have  the  bonds  made  iu 
his  (Post's)  name,  and  that  Post  had  no  business  to  do  it. 
He  further  says  that  there  was,  at  one  time,  an  agreement 
in  writing  between  him  and  Post,  that  he  would  reconvey 
the  property  to  the  latter,  provided  the  latter  should,  within 
one  year,  pay  him  all  that  the  property  had  cost  him,  but 
that  at  the  end  of  the  year.  Post  having  failed  to  pay,  the 
agreement  was  cancelled.  He  says  Post  was  his  agent  to 
sell  to  the  company,  but  only  according  to  his  instructions ; 
that  he  understood  that  the  company  was  to  pay  oS  the 
Stiles  mortgage,  and  that  he  did  not  know,  when  he  sent 
the  deed  to  the  company,  that  it  was  not  bound  to  do  so. 
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As  to  none  of  the  defendants,  except  Barker,  is  there  any 
evidence  of  any  undertaking  to  protect  them  against  liabil- 
ity on  account  of  their  subscriptions  to  the  stock,  and  as  to 
him  the  agreement  made  by  Post  with  him  was  the  individ- 
ual agreement  of  Post  to  indemnify  Barker,  and  while  it 
would  protect  the  estate  of  the  latter  against  any  claim  on 
the  part  of  Post,  it  will  not  protect  it  against  the  claim  of 
the  complainant.  It  does  not  even  appear  that  the  complain- 
ant knew  of  it,  and  if  he  did  know  of  it,  it  does  not  appear 
that  it  ought  to  estop  him  from  making  claim  against 
Barker's  estate.  Barker  must  have  known  that  the  com- 
plainant held  the  title  to  the  land.  The  search  of  the 
records  showed  it.  The  deed  showed  it.  The  resolution 
of  the  board  of  directors,  moved  by  Branne  and  seconded 
by  Barker,  expressly  stated  it.  The  fact  appears  to  have 
been  that  the  enterprise  was  understood,  by  the  parties  to 
it,  to  be  dependent  for  its  success  on  the  change  of  the  loca- 
tion of  the  Linden  depot  of  the  Pennsylvania  Railroad.  The 
corporators  were  all  either  connected  with  the  Pennsylvania 
Railroad  Company  or  its  business,  or  connected  with  those 
who  did  business  for  it.  When,  after  the  land  had  been 
conveyed  to  the  company,  it  was  found  that  the  contemplated 
change  of  location  of  the  depot  could  not  be  effected, 
because  of  the  opposition  which  was  made  to  it  by  persons 
interested  in  keeping  it  where  it  was,  the  whole  enterprise 
was  at  once  abandoned. 

On  the  face  of  the  papers,  and  according  to  law,  the 
defendants  are  clearly  liable  to  pay  the  balance  of  their  sub- 
scriptions to  the  stock,  so  far  as  necessary  to  pay  the  com- 
plainant's debt.  They  have  not  shown  enough  to  justify  a 
denial  of  the  complainartt's  right  to  the  relief  which  he 
seeks.  It  is  not  necessarv  to  discuss  their  claim  to  a  riffht 
to  pay  the  balance  of  their  subscriptions  in  land  or  money, 
and  at  such  times  as  the  board  of  directors  shall  direct. 
There  has  been  no  meeting  of  the  board  for  more  than  five 
years.  There  never  was  any  after  the  project  of  changing 
the  location  of  the  depot  was  abandoned. 
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The  complainant  is  authorized  to  maintain  this  suit  for 
his  own  benefit  alone  for  the  payment  of  his  debt.  There 
will  be  a  decree  accordingly,  requiring  the  payment  of  so 
much  of  the  unpaid  subscriptions  to  the  stock  as  shall  be 
necessary  to  pay  the  complainant's  debt  and  interest,  and 
the  defendants  will  be  required  to  pay  the  costs  of  this  suit. 


Oliver  E.  Bailey 

V. 

George  M.  Ross  and  others. 

An  intestate  died  without  issue,  and  without  having  had  either 
brother  or  sister  of  the  whole  or  half-blood,  and  without  leaving  a  wife 
or  a  father  living.  His  mother  survived  him,  and,  by  the  statute,  was 
entitled  to  his  lands  for  life.  His  nearest  relatives  were  two  brothers 
of  his  father,  a  sister  of  his  mother,  and  several  children  of  deceased 
uncles  and  aunts. — Held,  that  the  children  of  his  two  uncles  and  aunt 
took  to  the  exclusion  of  the  children  of  the  uncles  and  aunts  who  were 
deceased  when  he  died,  although  both  of  the  uncles  and  also  the  aunt 
died  during  his  mother's  life-time. 

Bill  for  partition.     On  exceptions  to  master's  report. 


Note. — ^That  the  civil  law  is  resorted  to  in  ascertaining  the  next  of 
kin  (Hillhouse  v.  Chester ^  S  Day  166 ;  Hayes  v.  Thomas^  Breese  180:  Martin- 
dale  V.  Kendrick,  4  Greene  (la.)  307:  McDowell  v.  Adiiams,  45  Pal  Si,  4S0  ; 
Bennett  v.  Toler^  15  Gratt.  625;  Cloud  v.  Bruce,  61  Ind,  171)-,  unless 
the  descent  be  changed  by  statute  [Ramsey  v.  Ramsey ,  7  Ind,  607 ; 
Walker  v.  Smithy  3  Yeates  480;  Brenneman's  Appeal,  40  Pa,  St.  115), 

A  grandparent  of  the  intestate  takes  to  the  exclusion  of  his  uncles  or 
aunts  (McDowell  v.  Addams,  4^  Pa,  St,  4^0 ;  Ryan  v.  Andrews,  SI  Mich, 
iS29;  Martindale  v.  Kendrick,  4  Greene  (la.)  307 ;  Kelse^f  v.  Hardy,  $0  N. 
H.  479;  KirkendaWs  Case,  43  Wis,  167 ;  Barger  v.  Hobhs,  67  HI,  592; 
Bassil  V.  Lojer,  38  Iowa  451 ;  Cables  v.  Prescott,  67  Me,  582 ;  but  see, 
Curren  v.  Taylor,  19  Ohio  36;  Gillespie  y,  Foy,  5  Ired,  Eq,  280;  Ligon 
V.  Fuqua,  6  Munf,  281 ;  Bray  v.  Taylor,  7  Vr,  4^5)  j  and  cousins  of 
a  near  degree  are  preferred  to  those  of  a  more  remote  (Schenek  v. 
Vail,  9  C,  E,  Gr,  538;  Stewart  v.  Collier,  3  Harr,  &  Johns,  289).  An 
aunt  or  uncle  of  the  intestate  takes  to  the  exclusion  of  the  chil- 
dren of  deceased  aunts  or  uncles  (, Porter  \.  A^kew^  11  GUI  dt  Johns.  S46/ 
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Mr.  A,  M.  Hasselly  for  the  exceptions. 
Mr.  G.  CoUins,  contra. 

The  Chancellor. 

Lyman  R.  Bailey  died  without  issue,  and  without  having 
had  either  brother  or  sister,  either  of  the  whole  or  half- 
blood.  He  left  no  wife.  His  mother  survived  him,  but  his 
father  did  not.  His  nearest  relations  at  his  death  were  his 
two  uncles,  Samuel  and  Abraham  R.  Bailey,  brothers  of 
his  father,  and  his  aunt,  Hannah  Ross,  sister  of  his  mother. 
He  had  numerous  cousins  then  living,  children  of  his  two 
deceased  uncles,  John  and  David  Bailey.  After  his  death, 
and  during  his  mother's  life-time,  his  two  uncles,  Samuel 
and  Abraham  R.  Bailey,  and  his  aunt,  Hannah  Ross,  died, 
each  leaving  surviving  children. 

The  questions  presented  are,  first,  whether  the  children 
of  Lyman  R.  Bailey's  uncles,  John  and  David  Bailey,  who 
died  in  his  life-time,  are  entitled  to  participate,  by  right  of 
representation,  in  the  inheritance  of  his  estate;  second, 
whether,  if  the  cousins  did  not  inherit,  the  aunt  inherited 
with  the  uncles  who  survived  Lyman  R.  Bailey ;  and,  third, 
whether  the  date  of  descent  to  those  who  inherited  was  at 
the  death  of  Lyman  R.  Bailey,  or  at  the  death  of  his 
mother. 


Levering  v.  Levering^  2  McL  Ch,  81,  3  Md.  Ch,  365;  Ellieott  v.  EUieott,  2 
Md.  Ch,  468;  Parker  v.  Nims,  S  N.  H.  460;  Montgomerif  v.  Pentrikm,  29 
Pa.  St.  118  ;  Shaffer  v.  Nail^  2  Brev.  160) ;  and  granduncles  to  the  exclu- 
sion of  the  children  and  grandchildren  of  granduncles  who  died  before 
the  intestate  [Clayton  v.  Drake,  17  Ohio  St.  367.  See  Cresoe  v.  Laidley, 
2  Binn.  279) ;  and  a  great-grandmother  to  the  exclusion  of  a  great- 
uncle  (Cl<md  V.  Bruce,  61  Ind.  171). 

Such  ancles  and  aunts  inherit  without  distinction  as  to  the  blood 
of  the  ancestor  from  whom  the  estate  descended  ( Deloney  v.  Walker, 
9  Porter  4^7 ;  Osborne  v.  Widenhouse,  3  Jones  Eq.  238 ;  Peacock  v.  Smart, 
17  Mo.  402;  Hickey  v.  Dcloach,  1  How.  (Mm.)  32 ;  Banner  v.  Shissler,  31 
Pa.  S^.  289;  Miller's  Case,  2  Lea  (Tenn.)  54;  Cozzens  v.  Joslin,  1  R.  L 
122;  Jones  v.  Barnett,  80  Tex.  637 ;  Beebe  v.  Griffin,  14  N.  Y.  235;  Bal- 
lard V,  Hill,  3  Murph.  410 ;  Murphy  v.  Henry,  35  Ind.  442) ;  and  the  rule 
includes  cousins  (Redd  v.  Clopton,  17  Oa.  230.  See  Knapp  v.  Windsor,  6 
Cush.  156) }  unless  otherwise  directed  by  statute  ^WUkerson  n  .  BroAken.^ 
jfTroi/.  S15;  lUnfroe  v.  Taylor,  12  B.  Mon.  Jfl2  ;  DrukcU  n  .  HaiCkt^  1^  B, 
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Where  a  person  seized  in  fee-simple  of  land  dies  intestate 
as  to  it,  leaving  no  lawful  issue,  and  no  brother  or  sister  of 
the  whole  blood,  or  any  issue  of  any  such  brother  or  sister, 
and  leaving  a  mother,  but  no  father,  the  inheritance  goes  to 
his  mother  for  life,  and,  afler  her  death,  it  goes  and 
descends  as  provided  for  by  statute  in  case  he  had  died 
without  leaving  a  mother  capable  of  inheriting  it.  At  the 
time  of  the  death  of  Lyman  R.  Bailey,  therefore,  his  mother 
took  a  life-estate  in  the  land.  After  her,  his  nearest  rela- 
tions were  his  uncles,  Samuel  and  Abraham,  and  his  aunt, 
Hannah.  They  inherited  the  remainder,  to  the  exclusion 
of  his  cousins.  Schenck  v.  Vail,  9  C.  E.  Gr,  538.  And  they 
inherited  at  his  death.  The  statute  declares,  that  when  any 
person  shall  die  seized  in  fee  of  any  lands,  tenements  or 
hereditaments,  without  devising  them  in  due  form  of  law, 
and  without  lawful  issue,  and  without  leaving  a  brother  or 
sister  of  the  whole  blood  or  half-blood,  or  the  issue  of  any 
such  brother  or  sister,  and  without  leaving  a  father  or  mother 
capable  of  inheriting  the  property  by  the  statute,  and  shall 
leave  several  persons,  all  of  equal  degree  of  consanguinity 
to  him  or  her,  the  property  shall  then  descend  and  go  to 
the  said  several  persons  of  equal  degree  of  consanguinity, 
as  tenants  in  common,  in  equal  parts,  however  remote  from 
the  person  dying  seized  the  common  degree  of  consan- 
guinity may  be,  unless  where  the  inheritance  came  to  the 
person  dying  seized  by  descent,  devise  or  gift  of  some  one 


Mon,  855;  Becan  v.  Taylor^  7  *SV/;.  A  R,  397 ;  Mc  Williams  v.  Ross.  46 
Pa,  St.  369;  Gilmore  v.  Ross,  S  Pittsh.  500;  Addison  v.  Core^  2  Munf,  279; 
Beaumont  v.  Inoin,  2  Sneed  291 ;  Torrey  v.  Shaw,  3  Edw.  Ch.  356;  Hit- 
Hard  V.  jMore,  Law  Repos.  {Nr  C.)  590 ;  Ballard  v.  Hill,  Id»  602 ;  Johnson 
V.  Lyhrook,  16  Ind.  Jff3  ;  Hawkins  v.  Shewen,  1  Sim»  &  Stu.  257). 

Lands  descended  from  a  granduncle  are  not  within  the  rule,  since 
he  is  not  an  ancestor  (Penjiiman  v.  Francisco^  1  Heisk.511) :  nor  a  grand- 
parent, in  Kentucky  (Smith  v.  Smith,  2  Bush  520)  ;  in  some  states  an 
uncle  may  be  {Greened  v.  Daois,  19  Ind,  60) ;  or  a  half-brother  (Prickett 
V.  Parker,  3  Ohio  St.  394) ;  and  lands  acquired  otherwbe  than  bv 
descent  go  to  the  whole  and  half-blood,  or  to  the  heirs  of  both 
parents,  without  distinction  {Bell  v.  Dozier,  1  Dev.  $3S ;  AteOraeken  v. 
Rogers,  6  Wis.  278;  Wells  v.  Head,  12  B.  Mon.  170.  See  Turner  v.  Pal- 
tersony  5  Dana  297). — Rep. 
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of  bia  or  hfjr  ancestors,  in  which  case  all  those  who  are  not 
of  the  blood  of  such  auceator  aball  be  excluded,  if  there  be 
auy  person  or  persons  in  being  of  the  blood  of  such  lances- 
tore  capable  of  inheriting  tbe  property. 

LyrnHii  R.  Bailey  did  not  acquire  tbe  land  by  descent, 
devise  or  gitl  from  any  of  bis  ancestors.  His  aunt,  Uaonah, 
was  of  equal  degree  of  consanguinity  to  him  with  bis  uncles, 
Samuel  and  Abmbain,  and,  according  to  the  plain  language- 
of  the  statute,  inherited  with  them  as  tenants  in  common. 
It  is  urged  that  tbe  seventh  canon  of  descent,  by  which,  in 
collateral  inheritances,  tlie  male  stock  is  to  be  preferred  to 
the  female  (that  is,  kindred  derived  from  the  blood  of  the 
male  ancestors,  however  remote,  over  those  derived  from  the 
blood  of  tbe  female,  however  near),  unless  where  the  lands 
have  in  fact  deacended  from  a  female,  controls  the  descent 
and  excludes  tbe  aunt.  But  the  language  of  the  statute 
expressly  forbids.  It  declares  that,  under  such  circum- 
stances us  this  case  presents,  the  estate  ahalt  go  to  the  several 
persons  of  equal  degree  of  consanguinity,  as  tenants  iu  com- 
mon, in  equal  parts. 

On  the  death  of  Lyniau  It.  Bailey's  mother,  the  'inherit- 
ance descended  as  it  would  have  done  under  the  statute  if 
he  bad  died  without  leaving  aniother  capable  of  inheriting; 
that  is,  to  the  several  persons  who  were  in  equal  degree  of 
consanguinity  to  him  at  tbe  time  of  his  death — bis  surviving 
uncles  and  aunt. 

The  exceptions  will  be  overruled,  with  costs. 


Sabah  E.  Coles 


Bandolph  W.  Colss. 


A  wife'i  conduct,  induced  mainly  by  the  fact  that  she  wm  unirilUng 
to  Ut«  with  her  mother-in-Uw,  nu  exasperating  and  nnforgiTing,  pro- 
voking her  husband  even  to  violenoe  in  a  lingU  inat«i><Q«  wa!!  >a;atat 
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peculiar  circumstances,  and  exhibits  an  entire  disregard  as  to  his 
wishes  about  his  household  affairs,  and  a  determination  not  to  do  her 
duty  therein, — Held,  that  although  it  presents  no  justification  for  such 
Tiolenoe,  yet  it  is  not  sufficient  ground  to  sustain  a  divorce  for  cruelty. 


Bill  for  divorce  a  mensa  et  thoro.  On  final  hearing  on 
pleadings  and  proofs. 

JUr.  J.  iZ.  English,  for  complainant. 

Mr.  J.  B.  Coxoard  and  Mr.  W.  J.  Magie,  for  defendant. 

The  Chancellor. 

The  bill  is  filed  for  a  divorce  from  bed  and  board,  on  the 
ground  of  extreme  cruelty.  The  parties  were  married  in 
June,  1871.  They  had  one  child,  which  was  born  July  29th, 
1875,  but  died  in  a  few  days.  When  the  testimony  was 
taken,  the  complainant  was  twenty-nine  years  old,  and  the 
defendant  forty-six.  At  the  time  of  the  marriage,  the 
defendant  was  living  on  a  farm  near  Plainfield,  of  which  an 
undivided  half  was  owned  by  his  father  and  the  other  half 
by  him  and  his  sister:  and  the  defendant  and  his  father 
and  mother  and  sister  were  living  there  together,  as  one 
family,  in  the  farm-house  on  the  property,  the  mother  and 
sister  being  the  housekeepers. 

The  complainant,  immediately  after  the  marriage,  went  to 
live  with  her  husband.  She  continued  to  live  there  until 
April  15th,  1874,  when  she  left  him,  because,  as  she  alleges, 
of  his  cruel  treatment  of  her.  For  about  three  years  from 
the  time  of  the  marriage,  matters  went  on  smoothly  in 
the  household,  the  women  doing  the  housework  together. 
During  all  that  time,  the  complainant  says  the  defendant 
treated  her  well  ("  nicely,"  as  she  expresses  it),  but  she  says 
that,  from  the  fall  of  1874,  he  treated  her  very  unkindly. 
She  complains  that  he  permitted  his  father,  mother  and 
sister  to  insult,  abuse  and  strike  her,  and  that  he  struck  her 
himself  on  several  occasions ;  that  he  refused  to  supply  her 
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wants  of  food  and  clothing,  withdrew  himself  from  her  bed 
and  refused  to  return  to  it,  and  persistently  refused  to  talk 
to  her  or  reply  to  her  when  she  addressed  him. 

It  appears  clearly,  from  the  evidence,  that  the  conduct  of 
her  husband  and  the  other  members  of  the  family  towards 
her,  of  which  she  complains,  was  due,  to  a  great  degree  at 
least,  to  her  determination  not  to  do  any  work  whatever  in 
the  household,  to  her  neglect  of  her  husband,  who  was  some- 
what of  an  invalid,  and  to  her  disposition  to  annoy  all  of  the 
family,  especially  her  mother-in-law  and  sister-in-law.  She 
seems  to  have  been  dissatisfied  with  the  family  arrange- 
ments and  to  have  been  very  desirous  that  her  husband 
should  leave  the  house  in  which  they  were  living,  to  his 
father,  mother  and  sister,  and  occupy,  with  her  alone, 
another  house,  a  new  one,  standing  on  the  same  property 
and  which  was  unoccupied.  This,  from  considerations  of 
economy  (and,  perhaps,  from  other  considerations,  also),  he 
appears  to  have  been  unwilling  to  do. 

The  testimony  shows  a  deliberate  design,  on  her  part,  to 
annoy  the  family  by  way  of  retaliation,  and  it  abundantly 
appears  that  very  much  of  the  treatment  of  which  she  com- 
plains was  occasioned  and  provoked  by  her  own  conduct. 
She  exhibited  no  spirit  of  conciliation,  nor  any  disposition  to 
make  any  sacrifice  or  even  concession  for  the  sake  of  har- 
mony, but,  on  the  other  hand,  seems  to  have  prided  herself 
in  her  ability  to  assert  her  rights  as  she  understood  them, 
and  to  defend  herself  against  all  assaults  of  whatever  char- 
acter. She  retaliated  to  the  extent  of  her  ability,  and,  with 
much  ingenuity  and  great  success.  Much  of  her  conduct 
may  have  been  excusable  in  view  of  the  annoyances  suffered 
by  her,  but  there  seems  to  be  no  room  to  doubt  that  she 
exhibited  a  resentful  and  belligerent  spirit,  and  sought 
redress  for  grievances  in  the  compensation  of  full  retaliation. 
She  complains  that  her  mother-in-law,  on  one  occasion,  threw 
some  water  upon  her  (it  seems  to  have  been  but  a  small 
quantity),  but  it  appears  that  it  was  in  the  course  of  a  strife 
between  them,  in  which  the  complainant  had  endeavored  to 
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wrest  some  newspapers,  which  had  come  by  the  mail, 
addressed  to  her  husband,  out  of  her  mother-in-law's  hands. 

The  complaint  that  her  sister-in-law  struck  her,  is  flatly 
denied,  and  her  testimony  on  the  subject  is  in  nowise  cor- 
roborated. As  to  the  violence  which  she  says  she  suffered 
at  the  hands  of  her  father-in-law  and  mother-in-law,  it 
appears  to  have  been  but  slight  at  most,  and  to  have  been 
provoked  by  her  own  violence  or  misconduct  towards  them, 
as  is  seen  in  the  account  given  by  the  defendant,  and  which 
is  corroborated  in  all  essential  points  by  the  complainant's 
testimony  on  the  subject  of  the  transaction,  in  which  the  com- 
plainant says  defendant's  father  struck  her.  It  is  as  follows : 
"I  was  sitting  in  the  dining-room,  on  one  side  of  the  stove, 
and  my  father  on  the  other;  he  always  brought  in  a  scuttle 
of  coal  at  night,  and  set  it  down  in  that  room  for  morning; 
she  had  been  away  for  some  time ;  when  she  came  home, 
she  came  in  that  room,  took  hold  of  this  scuttle  of  coal  to 
take  it  out;  my  father  took  hold  of  the  scuttle  and  told  her 
she  could  not  have  that,  there  being  another  scuttle,  she 
could  get  it  herself,  the  coal  being  nearer  than  that  was; 
she  said  she  would  have  it;  he  kept  hold  of  it;  she  took 
hold  of  the  bottom  of  th'e  scuttle,  tipped  it  upside  down,  all 
over  the  carpet;  told  him  that  if  he  wanted  the  coal  he 
could  have  it;  he  told  her  to  leave  the  room;  she  would 
not;  he  opened  the  door,  took  her  by  the  arm  or  went  to 
take  her;  she  gave  him  a  violent  push,  pushed  him  down 
against  the  sideboard  on  the  floor ;  it  was  some  time  before 
he  could  get  up,  having  the  rheumatism ;  he  never  struck 
her;  he  went  to  gathering  up  the  coal  after  getting  up;  she 
sat  down  in  the  room  and  laughed  at  him." 

Of  the  occasions  on  which  she  says  her  husband  used 
violence  towards  her,  the  proof  establishes  but  one.  In  the 
struggle  in  which  she  says  her  husband  tore  out  her  ear- 
ring, it  seems  very  doubtful  at  least  whether  he  struck  her 
at  all.  Having  narrated  the  occurrence  which  took  place 
on  the  day  she  left  the  defendant's  house  and  in  which 
he  choked  her,  she  was  asked,  "  Can  you  give  any  other 
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instances  of  personal  violence  suffered  from  your  husband  ?" 
She  replied,  "  He  had  attempted  that  before ;  he  did  not  do 
it  so  violently."  She  was  then  asked,  '*  What  was  it  before 
that  he  did  V  She  answered,  "  It  was  May  2d,  1876,  he 
struck — well,  he  didn't — he  struck  me  and  tore  one  of  the 
ear-rings  from  my  ear,  and  sort  of  strangled  me." 

The  husband's  account  of  the  transaction  is  as  follows : 
"  I  recollect  her  coming  into  the  room  where  I  was  sitting, 
and  using  some  language  that  I  did  not  like  to  hear ;  I  told 
her  that  if  she  could  not  use  better  language,  she  must  leave 
the  room;  she  said  she  would  leave  it  when  she  got  good 
and  ready;  I  got  up  and  opened  the  door,  and-  took  her  by 
the  arm  and  led  her  out;  when  I  was  standing  in  the  door, 
she  gave  me  a  push  violently,  and  threw  me  down  ;  I  might 
have  caught  hold  of  her;  I  did,  I  suppose;  I  recollect  her 
missing  one  of  her  ear-rings,  or  looking  for  it  at  the  time, 
but  whether  I  tore  it  out  or  not,  I  cannot  tell."  He  adds, 
that  he  used  no  more  violence  than  such  as  seemed  neces- 
sary to  remove  her  from  the  room. 

On  the  day  on  which  she  says  she  left  the  house,  never  to 
return  again,  her  husband  pushed  her  or  tlirew  her  on  the 
floor  and  choked  her,  but  he  appears  to  have  acted  in  a 
transport  of  passion,  caused  by  her  conduct  in  deliberately 
and  wantonly  overturning  a  panful  of  milk,  so  that  the  milk 
ran  on  the  floor.  His  sister  tells  the  story  as  follows,  and 
her  statement  is  corroborated  by  the  testimony  of  the  com- 
plainant herself:  "  She  took  a  small  pitcher  and  went  out 
to  the  barn  to  get  some  milk,  I  suppose;  after  she  came  out 
of  the  cow-yard,  where  the  cows  are  kept,  she  went  into  the 
carriage-house;  she  was  in  there  some  time;  I  went  out  to 
see  if  she  was  not  taking  the  nuts  off  the  carriage,  because 
she  had  taken  nuts  oft*  before  that,  and  we  never  saw  them 
afterward ;  she  was  trying  to  get  the  shafts  out  of  the  car- 
riage, to  get  the  bolts  out  of  the  shafts ;  I  told  her  to  let  the 
carriage  be,  not  to  take  the  shafts  out ;  she  said  she  meant 
to  raise  the  devil ;  she  ran  the  carriage  out  of  the  carriage- 
house;  my  mother  came  out  and  I  went  into  the  house; 
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in  a  little  while  Mrs.  Randolph  Coles  came  into  the  house 
and  went  to  the  closet ;  she  tried  to  break  the  closet  open ; 
she  took  hold  of  the  knob  with  her  hand,  and  tried  to  pnll 
the  door  open,  jerked  it  violently;  I  told  her  not  to  break 
it  open ;  she  said  she  would  break  every  lock  in  the  hoase ; 
I  tried  to  push  her  away  from  the  cupboard  or  closet ;  she 
said  that  I  struck  her;  I  said  I  did  not  strike  her,  she  knew 
very  w^ell  I  did  not;  then  she  said  I  had  laid  my  hand  on 
her,  and  that  was  enough  ;  she  pulled  the  door  open;  the 
lock  was  not  very  strong  and  she  burst  it  open ;  there  was 
a  pan  of  milk  in  the  closet;  she  tipped  up  the  pan  of 
milk  in  the  closet,  so  that  the  milk  ran  all  over  the  closet 
and  ran  out  on  the  carpet ;  I  went  up-stairs  and  told  my 
father  to  get  up ;  he  came  down  and  told  her  to  leave  the 
room;  she  said  she  would  not  do  it;  she  was  quarreling 
so  loud  that  people  could  have  heard  her  in  the  street;  I 
told  my  brother  (the  defendant)  to  get  up;  when  he  came 
down  she  was  still  quarreling;  he  took  her  by  the  shoulder 
and  pushed  her  out  in  the  kitchen  ;  he  said  she  would  have 
to  behave  if  she  stayed  in  that  house;  he  pushed  her 
through  the  kitchen  into  the  sitting-room;  I  saw  them 
afterwards;  he  had  his  hand  on  her  throat;  after  he  let  go, 
she  sprang  up  immediately,  and  said  she  had  got  him  now 
just  where  she  wanted  him ;  he  had  laid  his  hand  on  her 
and  that  was  all  she  wanted,  and  she  would  make  him  pay- 
well  for  it;  she  prepared  her  breakfast  as  usual;  she  laughed 
two  or  three  times,  and  said  she  guessed  we  would  have  to 
put  our  hand  in  our  pocket-book  now;  after  she  had  eaten 
her  breakfast  she  went  to  church,  I  suppose;  she  left  the 
house;  we  did  not  see  her  again  until  Monday,  some  time 
in  the  forenoon;  this  happened  on  Sunday  morning;  on 
Monday  she  came  to  the  house  with  a  paper,  said  she  would 
read  it ;  I  did  not  hear  her  read  it ;  after  she  had  read  the 
paper,  she  left  again ;  the  Saturday  of  the  same  week,  or  the 
Saturday  of  the  week  following,  I  forget  which,  she  came 
back  and  stayed  until  Monday ;  she  did  come  back  to  stay 
any  time  after  that,  not  while  I  was  there." 
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It  appears,  from  this  statement,  that  the  complainant,  to 
say  the  least  of  it,  was  not  without  blame  in  the  transaction. 
She  subsequently  returned  to  the  house  and  read  to  the 
defendant  a  paper,  referred  to  in  the  testimony  just  quoted, 
prepared  by  her  counsel,  by  which  she  demanded  that  the 
defendant  should  perform  his  obligations  to  "  treat  her  with 
courtesy,  and  to  feed,  clothe,  protect  and  sleep  with  her,'* 
tx)  which  the  defendant  made  no  answer. 

The  complainant's  conduct  in  the  fall  of  1875  illustrates 
her  methods.  The  defendant's  sister  gives  the  following 
account  of  it :  "  The  occasion  of  the  coldness  that  existed 
between  us  in  the  fall  of  1875,  was  about  the  milk  or  milk- 
ing; because  we  would  not  give  her  all  the  milk  she  wanted, 
she  would  throw  the  milk  all  over  the  kitchen,  on  the  floor 
and  stove  and  tables ;  she  did  that  twice ;  we  had  to  take 
the  carpet  up ;  my  mother  and  I  sometimes  milked  in  the 
field;  when  we  went  out  to  milk,  my  sister-in-law  would 
take  a  stick  and  drive  the  cows  around  the  field,  to  prevent 
UB  from  milking;  when  we  opened  the  gate  to  drive  the  cows 
into  the  cow-yard,  she  would  run  ahead  of  the  cows  and 
shut  the  gate  again;  she  said  it  was  glorious  fun,  and  there 
was  nothing  like  a  little  exercise."  The  witness  adds: 
"The  reason  we  would  not  give  her  all  the  milk  she 
wanted,  was  because  she  wanted  half  or  more  than  half, 
and  she  would  take  it  away  and  sell  it ;  it  was  in  the  spring 
of  1876  that  I  ceased  to  be  friendly  with  her ;  the  reason 
was  that  she  ceased  to  do  any  work,  and  that  we  were 
obliged  to  support  her."  The  same  witness  swears  that  the 
family  always  treated  the  complainant  well,  so  long  as  she 
treated  them  well.  She  says :  "  When  she  helped  do  the 
work,  and  spoke  to  us  kindly  and  treated  us  kindly,  we 
always  treated  her  kindly;  my  brother  has  had  asthma  for 
the  last  three  years ;  he  has  been  around  the  house  and  so 
that  he  could  go  out ;  this  has  been  for  the  last  two  or  three 
years;  complainant  has  got  a  very  violent  temper;  Randolph 
has  not;  he  is  very  mild,  seldom  see  him  angry;  my  mother 
is  a  little  irritable,  a  little  violent  sometimes,  but  I  think  the 
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complainant  is  the  most  violent;  my  father  is  very  seldom 
angry ;  my  temper  is  not  very  violent,  I  am  like  Randolph  ; 
Randolph  was  very  kind  to  her,  never  unkind  to  her  that  I 
know  of;  he  always  used  her  well;  the  tnost  times  that  she 
treated  him  badly  he  would  not  say  anything  about  it,  be 
would  put  up  with  it ;  sometimes  he  would  speak  about  it 
to  her/' 

The  defendant,  speaking  on  the  subject  of  his  conduct 
toward  the  complainant,  says :  "  For  the  first  two  or  three 
years  of  our  married  life,  when  she  did  conduct  herself 
properly  as  a  wife  should,  things  were  pleasant  and  agree- 
able enough;  but  when  she  got  to  going  away  and  running 
me  in  debt,  and  neglecting  to  take  care  of  me  when  I  was 
sick,  not  only  neglecting  to  take  care  of  me,  but  aggra- 
vating me  in  different  ways,  as  a  matter  of  course,  it  made 
my  folks  feel  unpleasant  toward  her,  and  myself  not  feel  so 
pleasant  toward  her.  I  will  venture  to  say  that  not  one 
man  in  a  hundred  has  done  more  toward  a  wife  than  I;  if 
I  have  not  been  a  kind  husband  and  a  generous  friend,  let 
her  mother  be  brought  to  testify."  He  very  properly 
admits  that  his  conduct  was  not  always  irreproachable. 

Daniel  J.  Marshall,  a  friend  of  the  complainant,  and  with 
whom  she  consulted  for  some  time  after  her  marriage,  and 
at  whose  house  she  visited  up  to  and  after  the  time  when 
she  left  her  husband,  savs  that  in  none  of  the  conversations 
w^hich  he  had  with  her,  did  she  ever  say  a  word  against  her 
husband,  but  only  complained  that  he  did  not  take  her  to  the 
new  house.  And  though  he  visited  the  defendant's  house 
while  the  complainant  was  living  there,  he  says  he  never 
saw  an  unkind  action  on  the  part  of  the  defendant  towards 
the  complainant,  and  never  heard  the  least  complaint  on 
the  part  of  the  former.  He  adds  that  he  never  saw  the 
defendant  show  anger  towards  the  complainant,  and  that  he 
always  appeared  to  be  pleasant  and  kind.  He  says  that  he 
was  there  four  or  five  times  after  the  birth  of  the  child,  and 
before  the  complainant  left ;  that  he  would  sometimes  go 
and  spend  an  hour  or  two,  and  sometimes  stay  to  tea. 
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Mr.  Marshall  appears  to  have  been  the  adviser  of  both 
parties,  the  mother-in-law  as  well  as  the  daughter-in-law. 
He  says  that,  after  the  birth  of  her  child  (which,  as  before 
stated,  took  place  July  24th,  1875),  the  complainant  did  not 
speak  very  niuch  to  him  about  her  troubles,  but  before  that 
she  had  conversations  with  him  on  the  subject,  the  first 
being  about  two  years  after  the  marriage;  that  her  first 
complaint  was  that  the  defendant  had  not  done  as  he  prom- 
ised when  he  married  her,  that  he  had  not  taken  her  to  the 
new  house.  In  that  conversation,  she  said  if  he  had  not 
made  that  promise  she  would  not  have  married  him,  and 
she  expressed  her  determination  to  do  no  work  until  he 
should  have  taken  her  to  that  house,  and  added  that  when 
there  she  could  work  as  well  as  anybody.  In  the  conversa- 
tion which  he  had  with  her,  Mr.  Marshall  advised  her  to  go 
to  work,  but  at  first  she  refused,  giving  as  a  reason  her  dis- 
approval of  her  mother-in-law's  manner  of  doing  the  house- 
work. In  these  conversations,  she  complained  only  of  her 
mother-in-law.  She  said  her  husband  was  kind,  that  no 
better  man  or  better  husband  ever  lived  than  he;  that  she 
had  not  a  word  of  fault  to  find  with  her  father-in-law,  that 
there  could  be  no  better  man  than  he,  and  she  expressed 
her  satisfaction  with  the  conduct  of  her  sister-in-law. 

Mr.  Marshall,  in  one  of  the  conversations,  referred  to  the 
fact  that  he  had  been  told  that  she  was  away  from  her  house 
a  good  deal,  and  cautioned  her  on  that  head,  to  which  she 
replied  by  declaring  that  she  knew  enough  to  go  back  often 
enough  to  keep  her  place,  "  as  her  right,"  or  as  his  wife  (he 
says  he  is  not  sure  which  expression  she  used),  and  that  she 
had  had  advice  or  counsel  and  was  "  posted,"  and  knew 
enough  to  hold  her  right  there.  He  says  that  she  said, 
"Out  or  in,  I  don't  care;  I  will  raise  the  '  Old  Harry'  with 
them  all,  if  Ranny  (her  husband)  don't  take  me  up  to  the 
new  house."  Mr.  Marshall  says  that  he  then  said  that  she 
had  better  be  quiet,  that  the  defendant  had  told  him  that 
bis  circumstances  were  not  such  as  to  permit  him  to  sup- 
port two  houses,  and  she  replied  that  her  circumstances 
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would  permit  it,  and  that  she  would  raise  the  ^  Old  Harrv ' 
if  he  did  not  take  her  to  the  new  house  to  live,  and  this,  he 
says,  she  repeated  several  times.  These  convereations  she 
had  with  him  up  to  within  three  or  four  or  five  months  of 
the  time  when  the  child  was  bom.  He  says  that,  three  or 
four  months  before  the  child  was  born,  she  came  to  him  for 
advice  as  to  how  best  to  get  along  with  the  family,  especially 
her  mother-in-law ;  that  he  advised  her  to  go  to  work,  and 
that  she  then  left  him,  and,  subsequently,  when  he  next 
saw  her,  he  asked  her  how  she  got  along,  and  she  said 
"Very  well;"  and  he  asked  her  if  she  had  gone  to  work, 
and  she  said  "Yes.'' 

John  C.  Meeker,  a  neighbor  of  the  parties,  testifies  that 
he  had  conversations  with  the  complainant,  up  to  about  the 
fall  of  1875,  in  regard  to  her  family  difficulties,  and  that,  in 
these,  she  said  that  she  could  not  get  along  very  well  with 
her  mother-in-law,  and  would  like  to  have  her  husband 
move  to  the  new  house.  He  says  she  always  spoke  highly 
of  her  husband  and  the  rest  of  the  family,  except  her 
mother-in-law;  that  he  has  heard  his  wife  tell  the  com- 
plainant that  if  she  would  go  home  and  go  to  work,  she 
would  get  along  better,  and  that  he  has  told  her  so  himself, 
and  that  she,  in  reply,  declared  that  she  would  not  go  to 
work  where  her  mother-in-law  was.  He  adds  that  she 
never,  to  his  recollection,  in  any  of  these  conversations, 
complained  of  any  ill-treatment  from  her  husband  or  from 
any  one  of  the  family. 

It  appears,  by  the  defendant's  testimony,  that  when  he 
left  her  bed,  she  told  him  he  need  not  think  he  was  neces- 
sary for  her  pleasure  or  her  comfort,  for  he  was  not;  that 
she  subsequently  requested  him  to  return,  and  he  did  so, 
but  left  again,  in  March,  1876,  and  she  then,  as  he  swears, 
said  she  was  glad  he  left  her  room. 

That  the  complainant's  situation  in  the  household  was 
very  unpleasant  to  her,  cannot  be  doubted.  It  is  evident 
that  she  was  very  unwilling  to  live  with  her  mother-in-law. 
She  appears  to  have  been  subjected  to  many  annoyances. 
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aud  faer  Lusband  confessedly  laid  violent  hands  upon  her. 
He  may  have  been  penurious  in  his  dealings  with  her. 
Had  her  own  conduct  been  different  from  what  it  was,  had 
she  herself  been  free  from  blame,  I  would  not  hesitate  to 
pronounce  the  desired  decree  for  divorce.  But  I  cannot 
shut  my  eyes  to  the  fact  that  her  conduct  has  been  unfor- 
giving and  unforbearing,  calculated  to  exasperate  rather 
than  conciliate;  that  she  seems  to  have  been  unwilling  to 
conform  to  her  husband's  wishes  in  regard  to  his  household 
affairs,  and  to  discharge  her  duties  under  the  circumstances 
in  which  ^he  was  placed. 

The  defendant's  conduct,  in  laying  violent  hands  on  his 
wife,  is  not  justified.  It  is  not  capable  of  justification.  But 
the  question  to  be  determined  is,  whether  there  is  reason  to 
apprehend  that,  if  the  complainant  shall  return  to  his  house, 
she  will  be  in  danger  of  violence  or  cruelty  at  his  hands. 
I  do  not  think  she  will.  But  if,  on  her  return,  he  shall 
again  treat  her  with  violence,  this  court  will  be  open  to  her 
for  relief.  The  bill  will  be  dismissed,  but  without  preju- 
dice, as  in  English  v.  English^  12  C.  E.  Gr.  579. 


William  T.  Mkredith  and  others 

V. 

Robert  W.  Sayre  and  others. 

1.  Equity  will  not  enjoin  a  municipal  corporation  from  lawfully 
vacating  a  public  street. 

2.  A  railroad  company  that  enters  into  an  agreement  with  the  owner 
of  lands  adjoining  a  street,  and,  in  that  agreement,  merely  refers  to 
such  street  as  a  landmark,  does  not  thereby  dedicate  such  street  to 
the  public ;  nor  is  the  fact  that  such  street  is  designated  as  an  existing 
highway  on  a  map  of  lands  condemned  by  the  company,  any  evidence 
of  dedication. 

3.  An  exchange  between  an  owner  and  such  corporation,  and  their 
deeds,  conveyed  lands  on  such  street. — Held^  that  while  such  reoogni- 
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tion  of  the  street  was  tantamount  to  a  dedication,  it  would  not  prevent 
either  of  them  from  seeking  to  vacate  it  by  lawful  means. 

4.  Delay  on  the  part  of  an  acfjoining  owner,  until  the  work  haa 
been  done,  in  remonstrating  against  or  trying  to  prevent  the  occupa- 
tion of  a  street  by  a  railroad  company  with  its  tracks  and  chutea,  Ac., 
involving  an  immense  outlay  of  money,  will  be  fatal  to  his  application 
for  relief. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofe. 

Mr.  Corthndt  Parker^  for  complainants. 

Mr.  T.  N.  Mc  Carter^  for  Say  re  and  the  Easton  and  Amboy 
Railroad  Company. 

Mr.  W.  PatersoUy  for  the  city  of  Perth  Amboy. 

The  Chancellor. 

The  bill  is  filed  to  restrain  Robert  H.  Sayre  and  the  Easton 
and  Amboy  Railroad  Company  from  seeking  to  obtain 
the  passage,  b}'  the  municipal  authorities  of  the  city  of 
Perth  Amboy,  of  an  ordinance  vacating  a  portion  of  a  street 
in  that  city  called  High  street;  and,  also,  to  enjoin  the 
members  of  the  common  council  of  that  city  from  passing 
or  voting  for  such  ordinance;  and  it  prays  a  decree  declar- 
ing that  the  ordinance  which  the  common  council  propose 
to  pass,  vacating  a  part  of  that  street,  is  contrary  to  the 
agreements  made  by  and  between  Mr.  Sayre  and  the  rail- 
road company,  of  the  one  part,  and  the  complainants  of  the 
other,  and  that  it  is  contrary  to  a  dedication  of  the  street 
which  the  complainants  insist  Mr.  Sayre  and  the  railroad 
company  have  made,  and  that  it  is  a  fraud  on  the  complain- 
i.-  ^^'  rights.  It  also  prays  that  certain  erections  and  con- 
structions which  the  railroad  company  has  placed  across 
the  street,  and  by  which  the  use  of  the  street,  as  a  thorough- 
fare, is  completely  obstructed,  may  be  abated  as  a  nuisance, 
and  the  street  restored  to  the  condition  in  which  it  was 
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when  those  obstructions  were  placed  there;  and  it  also  prays 
for  general  relief. 

The  complainants  are  the  owners  of  certain  land  in  Perth 
Amboy,  lying  on  the  easterly  side  of  High  street  (which  is  a 
street  of  ninety-nine  feet  in  width),  north  of  Buckingham 
avenue.  They  formerly  owned  property  on  the  other  side 
of  that  street,  also,  but  in  1876  exchanged  it  with  Sayre 
(who  was  trustee  for  the  railroad  companj'),  for  other  prop- 
erty lying  on  the  easterly  side  of  the  street.  The  street  was 
extended,  by  city  ordinance,  over  the  property  of  the  com- 
plainants in  1867,  and  has  existed  ever  since.  In  1873,  the 
railroad  company  was  seeking  the  passage  of  an  act  of  the 
legislature  authorizing  it  to  take,  by  condemnation,  such 
land  as  and  where  its  directors  might  think  proper,  along 
the  line  of  its  road,  for  depots  and  side  tracks,  at  or  near 
either  of  its  termini.  Opposition  to  the  passage  of  this  act 
was  made  on  behalf  of  the  owners  of  the  Meredith  property, 
which  resulted  in  the  following  agreement,  signed  by  Sayre, 
acting  for  the  railroad  company: 

'^  We  will  agree  to  take  no  land,  by  condemnation,  south  of  the 
north  line  of  Alfred  Hall,  and  northeast  of  High  street,  and  only  so 
much  of  the  Meredith  estate  west  of  High  street  as  may  be  necessary 
for  our  tracks  to  wharves  to  be  built  on  the  Meredith  property.  On 
condition  that  there  is  no  further  opposition  made  to  our  bill.** 

On  the  agreement  was  endorsed  a  hastily-made,  rude 
sketch  of  the  probable  position  of  the  tracks.  It  showed 
High  street  and  the  railroad  crossing  it.  The  opposition  to 
the  act  was  withdrawn  on  the  making  of  that  agreement, 
and  the  act  was  passed.  In  1875,  the  company  began  pro- 
ceedings for  the  condemnation  of  laud  of  the  Meredith 
estate  on  the  west  side  of  High  street.  Those  proceedings 
were  opposed  by  the  persons  interested  in  the  estate,  but, 
during  the  progress  of  them,  an  agreement  for  exchange 
was  made,  between  Sayre  and  the  owners  of  the  estate,  by 
which  the  former  gave  to  the  latter,  in  exchange  for  land  on 
the  west  side  of  High  street,  land  on  the  east  side  of  that 
street,  and  they  reserved  a  right  of  way  over  a  strip  of  sixty- 
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six  feet  wide — from  the  west  side  of  High  street,  directly 
opposite  the  Meredith  land  on  the  east  side,  to  an  old  road. 

By  the  agreement  for  exchange,  and  the  deeds  conveying 
the  property  in  pursuance  thereof,  the  existence  of  High 
street  was  acknowledged  by  bounding  the  lands  thereon, 
and,  by  the  map  which  was  filed  by  the  company  in  the 
proceedings  for  condemnation,  the  existence  of  the  street 
there  was  also  admitted. 

The  complainants  insist  that  the  agreements,  deeds  and 
maps  constitute  a  dedication  of  High  street,  as  between  the 
company  and  themselves,  and  that,  as  between  those  parties, 
the  street  cannot  be  altered  or  abandoned. 

The  company  has  constructed  its  tracks  across  the  street 
north  of  Buckingham  avenue,  and  in  a  tunnel  under  the  street 
there,  wholly  preventing  the  use  of  it  as  a  highway  at  that 
point.  The  bill  alleges  that  Sayre  induced  one  Buckley,  an 
employe  of  the  railroad  company,  and  an  owner  of  land  on 
High  street,  north  of  Buckingham  avenue,  to  join  him  in  a 
petition  to  the  common  council  to  vacate  and  completely 
close  High  street,  north  of  Buckingham  avenue.  They  did 
so  petition,  and  an  ordinance  was  introduced  in  the  common 
couticil  to  vacate  High  street,  between  the  northerly  side  of 
Buckingham  avenue  and  Crane  creek,  and  to  lay  out  another 
.street  sixty-six  feet  wide,  to  be  called  Parker  street,  in  lieu 
of  it.  The  proposed  new  street  is  in  the  situs  of  the  old  road 
before  mentioned,  to  which  the  road  reserved  by  the  owners 
of  the  Meredith  estate,  in  the  exchange  with  Sayre,  leads 
from  High  street.  To  enjoin  the  ccmimon  council  from 
passing  that  ordinance  is  one  of  the  objects  of  this  suit. 

The  complainants,  as  before  stated,  claim  that,  by  the 
agreement  made  on  the  withdrawal  of  opposition  to  the 
proposed  act  of  the  legislature,  and  by  the  agreement  for 
exchange,  and  the  deeds  given  in  pursuance  thereof,  and  the 
map  in  the  proceedings  for  condemnation,  a  dedication  of 
High  street  was  made,  and  they  insist  that  it  was  made  in 
such  a  manner  as  to  prevent  Sayre  and  the  railroad  com- 
pany from  seeking  to  vacate  the  street.     That  claim  cannot 
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be  maintained.  In  the  agreement  made  on  the  withdrawal 
of  opposition  to  the  proposed  act  of  the  legislature,  refer- 
ence to  High  street  (which  was  then  an  existing,  established 
street)  is  made  merely  to  indicate  the  situation  and  locality 
of  lands.  The  language  is,  "  We  will  agree  to  take  no  land 
by  condemnation  south  of  the  north  line  of  Alfred  Hall,  and 
northeast  of  High  street,  and  only  so  much  of  the  Meredith 
estate  west  of  High  street  as  may  be  necessary,  Ac."  This 
is  no  dedication.  It  is  merely  a  description  of  the  exempted 
lands  by  reference  to  the  street  as.a  mere  landmark. 

Nor  is  the  map  in  the  proceedings  for  condemnation  evi- 
dence of  dedication.  It  merely  lays  down  the  street  as  an 
existing  highway.  By  the  agreement  for  exchange  and  the 
deeds,  the  lands  conveyed  by  Sayre  are  bounded  on  High 
street.  This  would,  indeed,  prevent  him  and  the  company 
from  denying  the  existence  of  the  street,  and  is  equivalent 
to  a  dedication  of  his  and  their  land  in  the  situs  of  the  street 
to  the  purposes  of  the  street,  inasmuch  as  it  recognizes  the 
existence  of  the  street,  but  it  does  not  prevent  him  or  them 
from  seeking  to  vacate  the  street  by  lawful  means.  To  seek 
to  vacate  the  street  is  not  inconsistent  with  such  dedication, 
but  is  consistent  with  it,  and  violates  no  duty  imposed  by  or 
flowing  from  it.  Surely,  one  who  sells  land  bounding  it,  in 
the  description  of  it  in  his  deed  for  it,  on  an  existing  street, 
is  not  thereby  barred  from  ever  making  or  participating  in 
an  application  to  the  proper  authorities  to  vacate  it.  He, 
indeed,  cannot,  while  the  street  exists,  deny  its  existence, 
and  will  be  held  to  have  conveyed  the  laud  in  front  of  the 
property  conveyed  by  his  deed,  to  the  middle  of  the  street, 
but,  nevertheless,  he  will  be  entirely  at  liberty  to  ask  and 
endeavor  to  bring  about  a  vacation  of  the  street  by  lawful 
means,  and  will  not  be  estopped  from  so  doing  by  his  deed. 
Mr.  Sayre  and  the  railroad  company  were  entirely  at  liberty 
to  petition  the  common  council  to  vacate  the  street,  and  to 
urge  the  passage  of  the  ordinance  requisite  to  efiect  the 
purpose.  The  common  council  are  possessed,  under  the 
charter  of  the  city,  of  the  power  to  vacate  the  street,  and  ia 
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the  absence  of  fraud  this  court  will  not  interfere  with  them 
in  the  exercise  of  that  power.  And,  moreover,  their  exer- 
cise of  their  lawful  powers  cannot  be  abridged  or  affected 
by  any  dedication  or  agreements  by  or  between  the  land 
owners. 

The  complainants  urge  that  the  common  council,  by  the 
vacation,  will  destroy,  without  compensation,  what  they 
claim  to  be  their  vested  right  of  highway  appurtenant  to 
their  land.  If  the  common  council  have  lawful  authority 
to  do  so,  and  are  acting  bona  fdCy  equity  will  not  restrain 
them,  though  their  action  be  injurious  to  the  complainants. 
If,  by  constitutional  law,  they  are  bound  to  make  or  provide 
for  compensation  on  vacating  the  street,  and  do  neither,  the 
law  will  give  relief  against  their  unwarranted  action. 

When  a  municipal  legislature  is  acting  bona  fide  within 
the  scope  of  its  authority,  equity  will  not  interfere  with  its 
action.  There  is  nothing  in  this  case  to  show  that  the  com- 
mon council  are  acting  mala  fide.  The  presumption  is,  that 
they  are  acting  in  entire  good  faith.  They  are  acting  within 
the  scope  of  their  authority.  There  is  no  ground  for 
enjoining  them. 

In  Paterson  ^c.  H.  JR.  Co,  v.  Mat/or  ^c.  of  Patersony  9  C. 
E,  Gr.  168j  the  passage  of  an  ordinance  by  the  common 
council  of  the  city  of  Paterson  was  enjoined  on  the  ground 
that  the  proposed  action  was  not  bona  fide.  The  ordinance 
was  the  withdrawal  of  the  consent  of  the  city  to  the  laying 
of  the  rails  of  a  horse  railway,  upon  which  consent  the  rail- 
way company  had  laid  the  rails,  and  operated  and  were 
operating  the  road. 

But  the  complainants  insist  that  they  are  entitled  to  relief, 
as  against  the  railroad  company,  on  the  ground  of  nuisance, 
because  of  the  obstruction  of  their  right  of  way  over  Uigh 
street.  It  appears,  conclusively,  that  the  very  extensive 
and  very  expensive  structures  of  which  the  complainants 
now  complain,  were  all  completed  long  before  the  bill  was 
filed.  The  bill  was  not  tiled  until  1877,  and  the  work  was 
completed,  and   the  street  entirely  obstructed,  when  the 
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agreement  for  exchange  was  made,  which  was  September 
11th,  1875. 

Mr.  Sayre  testifies  as  follows  on  the  subject :  *'  There 
were  eighteen  elevated  railroad  tracks  upon  the  trestle-work; 
about  two  hundred  and  twenty  piles  driven  in  the  street, 
supporting  the  tracks,  and  six  tracks  at  a  lower  level,  say 
thirty-three  feet  lower,  and  four  covered  tunnel  ways;  these 
tracks  lead  from  the  main  track  to  the  wharf  for  loading 
vessels;  the  wharves  are  eight  hundred  feet  long,  sixty-five 
feet  wide,  with  chutes  or  pockets  on  top  of  them,  and 
canals  of  one  hundred  feet  between  them,  where  vessels  lie 
between  them ;  there  are  three  coal  wharves  and  two 
freight  wharves' now;  in  the  summer  of  1875  there  were 
two  coal  w^harves  and  one  freight  wharf;  the  trestle-work 
where  the  road  crossed  High  street  was  twenty-two  feet 
above  the  natural  level  of  the  street;  the  road  was  in 
operation  in  1875;  we  commenced  running  coal  on  the 
29th  day  of  May,  1875;  High  street  was  completely 
obstructed  by  those  works ;  that  was  the  state  of  things  at 
the  time  we  were  negotiating  for  the  agreement "  (the 
agreement  for  exchange). 

Mr.  Brodhead  testifies  that,  at  the  time  of  making  the 
agreement,  the  only  way  of  access  which  the  complainants 
had  from  their  land  to  the  inhabited  part  of  the.  city  was  by 
the  way  which  is  the  situs  of  the  proposed  Parker  street, 
and  he  gives,  as  the  reason,  that  the  whole  space,  between 
what  he  calls  Parker  street  and  the  water,  was  occupied  by 
the  railroad  tracks,  and  was  impassable  for  any  vehicle. 

Mr.  Sayre  swears  that  when  the  agreement  for  exchange 
was  made,  the  Merediths  not  only  did  not  complain  of  the 
obstruction  of  High  street,  but  that  they  gave  as  their  reason 
for  reserving  the  way  of  sixty-six  feet  in  width,  mentioned 
in  the  agreement,  on  the  west  side  of  High  streetj  that  it 
was  in  order  thus  to  connect  their  property  lying  along  the 
shore  with  the  town  and  their  adjacent  property,  to  have 
egress  from  their  property  lying  along  the  shore.  He  is 
corroborated  by  the  agreement  and  the  deed  from  the  Mere- 
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iths,  for  the  reservation  in  both  is  declared  to  be  intended 
0  create  in  the  Merediths  a  right  of  way,  to  give  egress, 
ngress  and  regress  from  their  lands,  both  those  conveyed 
by  Say  re  to  them  and  their  other  lands  on  the  easterly  side 
of  High  street,  to  the  westerly  lino  of  the  land  out  of  which 
the  reservation  is  made.  He  says  that  the  Merediths  knew, 
at  the  time  the  agreement  for  exchange  was  made,  that  the 
company  intended  to  procure  the  vacation  of  High  street. 
He  swears,  also,  that  he  had  a  conversation  with  William  T. 
Meredith  (who  appears  to  have  been  acting  for  the  Mere- 
diths in  the  matter),  while  the  negotiations  for  the  agree- 
ment were  in  progress,  about  expressing  in  the  agreement 
their  consent  to  the  vacation  of  High  street;  that  he  (Saj're) 
desired  that  it  should  be  expressed  in  the  agreement,  but 
Mr.  Meredith  objected  to  "putting  himself  on  record  in 
that  shape,"  but  assured  him  positively  that  they  would  in 
no  way  aid  or  ask  for  the  opening  of  that  street,  or  attempt 
to  open  it. 

Mr.  Brodhead  testifies  that  he  heard  a  conversation  on 
the  subject,  at  that  time,  between  Mr.  Sayre  and  Mr.  Mere- 
dith. Tie  says  Mr.  Sayre  wanted  Mr.  Meredith  to  agree 
that  High  street  should  be  vacated;  and  Mr.  Meredith 
replied,  in  substance,  that  he  did  not  propose  to  take  any 
action  towards  having  it  opened,  but  that  it  was  a  matter 
which  was  within  the  power  of  the  council  of  Perth  Amboy, 
and  that,  if  the  city  caused  it  to  be  opened,  he  did  not  want 
to  place  himself  in  a  position  that  would  prevent  him  from 
deriving  any  benefits  that  might  result  from  such  opening. 
Mr.  William  T.  Meredith  says  that  Mr.  Sayre  said  they 
would  make  the  exchange  if  the  Merediths  would  give  up 
High  street;  that  he  then  told  Mr.  Sayre  that  they  were  not 
willing  to  surrender  High  street;  that  Mr.  Sayre  then  said 
they  would  not  make  the  exchange,  unless  the  Merediths 
gave  up  High  street;  that  Mr.  Sayre  then  went  out  of  the 
room,  was  gone  ten  or  fifteen  minutes,  and  returned,  and, 
to  his  surprise  (he  adds  that  he  was  very  much  surprised), 
said  he  would  make  the  exchange  as  he  (Mr.  Meredith)  bad 
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oftered  to  make  it.  When  asked  whether,  in  that  conver- 
sation, he  objected  to  "putting  himself  on  record  in  the 
ehape"  of  consenting  to  the  vacation  of  High  street,  but 
assured  Mr.  Sajre  that  he  would  in  no  way  aid  or  ask  for 
the  opening  of  that  street,  or  make  any  attempt  to  open  it, 
he  replied;  "No;  I  don't  remember  any  such  expression  or 
idea;  nor  did  I  desire  to  convey  any  such  idea;  nor  would 
I  have  been  willing  to  convey  such  idea."  He  was  then 
asked  "Did,  or  did  not,  any  auch  conversation  occur?"  and 
he  answered,  "Not  that  I  recollect;  according  to  the  best 
of  my  recollection,  it  did  not."  It  will  be  seen  that  he 
opposes  hie  recollection  only  to  the  positive  testimony  of 
Messrs.  Sayre  and  Brodhcad, 

The  weight  of  testimony,  on  this  point,  is  against  the 
complainants.  The  Merediths  then  know  that  the  company 
was  desirous  of  vacating  High  street,  and  they  knew  the 
reason ;  and  yet  they  rested  tor  a  year  from  that  time  before 
applying  for  relief  against  the  works,  which,  even  then, 
completely  obstructed  the  street.  Their  negligence  in  mak- 
ing their  application  would  be  enough,  standing  alone,  to 
deprive  them  of  the  relief  of  abatement  which  they  ask. 
Mr.  Brodhead  testifies  that  the  company  has  expended  about 
three-fourths  of  a  million  of  dollars  in  the  tracks,  trestles 
and  piers  (including  grading)  at  Perth  Amboy. 

The  complainants  have  waited  until  at  least  a  year  afler 
the  whole  work  was  completed,  before  coming  into  court  for 
relief.  Their  property  is  in  an  unimproved  part  of  the  city. 
No  inconvenience,  of  any  account,  is  inflicted  on  them  by 
reason  of  the  obstruction  complained  of.  They  complain 
merely  of  the  loss,  by  means  of  the  obstruction,  of  a  source 
of  value  to  their  property.  If  the  city  has  the  right  to 
vacate  the  street,  and  shall  lawfully  do  so,  they  will  saffer 
no  injury  for  which  they  will  have  a  right  to  redress  at  the 
handB  of  this  court. 

The  bill  will  be  dismissed,  with  coate. 
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JUDIAH   HlOOINS 
V. 

Alanson  Cuamberlin  and  others. 

Timber,  po8t8,  rails  and  cord-wood,  made  from  trees  on  mortgaged 
premises,  fraudulently  cut  down  by  the  mortgagor  after  the  filing  of 
the  bill  of  foreclosure,  and  removed  to  neighboring  lands,  may  be  sold 
to  make  up  any  deficiency  in  the  mortgage  debt,  after  a  sale  of  the 
land. 


Bill  to  foreclose.     On  order  to  show  cause,  and  affidavits. 
Mr.  H.  A.  Flucky  for  complainant. 

The  Chancellor. 

This  matter  comes  before  me  on  an  order  to  show  cause 
why  certain  timber,  posts,  rails  and  cord-wood,  which  were 
on  the  mortgaged  premises  when  the  bill  was  filed,  and 
afterwards  were  removed  therefrom  to  neighboring  land  by 
the  mortgagor,  and  also  certain  timber,  posts,  rails  and 
cord-wood  which  hud  previously  been  removed  from  those 
premises  to  adjoining  land,  should  not  be  sold  by  the 
receiver  to  pay  the  deficiency  remaining  after  applying  the 
proceeds  of  sale  of  the  mortgaged  premises  to  the  amount 
due  the  complainant  on  the  execution.  The  property  which 
it  is  sought  to  reach  by  this  application,  was  manufactured 
from  the  trees  which  grew  on  the  mortgaged  premises,  and 
were  felled  thereon  by  the  mortgagor.  So  much  of  it  as 
was  manufactured  from  trees  which  were  cut  down  after 
the  beginning  of  this  suit,  should  be  applied  to  the  payment 
of  the  complainant's  debt. 

It  is  clear,  from  the  testimony,  that  the  trees  which  were 
cut  down  after  the  suit  was  begun,  were  fraudulently  cut 
down  and  removed  by  the  mortgagor  with  the  design  of 
thereby  securing  to  himself  so  much  of  the  mortgaged 
premises.     His  son's  levy  under  judgment  is  no  obstacle. 
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It  was  manifestly  made  with  like  fraudulent  design.  It  was 
not  made  until  after  this  suit  was  brought.  The  property 
has  not  been  sold  or  pledged.  The  same  disposition  would 
be  made  of  any  other  of  the  property  manufactured  from 
trees  shown  to  have  been  cut  down  with  like  design,  before 
the  bill  was  filed,  but  the  proof  of  fraudulent  intention,  with 
regard  to  such  trees,  is  not  clear  enough  to  warrant  it. 


Louis  Gothainer 

V, 

John  Griqg  and  others. 


The  complainant  began  suit  in  a  justice's  court,  on  which  he  obtained 
a  judgment,  and  duly  docketed  it.  Two  days  after  he  began  the  suit, 
another  creditor  of  the  defendant  ofifered  to  buy  complainant's  claim 
at  one-half  of  its  amount,  or  offered  to  sell  complainant  his  own  claim 
at  the  same  rate,  both  of  which  propositions  were  declined.  There- 
upon such  creditor  took  a  conveyance  of  defendant's  land,  subject  to 
the  mortgages  thereon,  and  with  an  agreement  that  he  would  sell  the 
land  to  whomsoever  the  defendant  designated,  and  pay  him  the  pro- 
ceeds after  paying  his  own  and  other  specified  claims  or  disburse- 
n^nts. — Heldf  that  such  conveyance  was  valid  as  against  the  complain- 
ant, but  must,  under  the  circumstances,  be  deemed  a  mere  mortgage 
to  secure  the  creditor's  demand,  and  the  premises  were  ordered  sold, 
to  pay,  first,  the  mortgages,  then  the  creditor's  debt,  and  then  com- 
plainant's. 

Creditor's  bill.     On  final  hearing  on  pleadings  and  proofe. 

Mr.  J.  W,  Fieldy  for  complainant. 

Mr.  R.  Damstaedt,  for  answering  defendants. 

The  Chancellor. 

The  bill  is  filed  to  set  aside  as  fraudulent,  as  against  the 
complainant,  a  deed   made   February  11th,  1878,  to  the 


568  CASES  IN  CHANCERY.  [82  Eq. 

Gothainer  v.  Grigg. 

defendant,  John  Pfrommer,  by  John  Qrigg  and  Ann,  his 
wife,  for  land  in  the  city  of  Orange,  belonging  to  Mrs. 
Grigg.  The  complainant  was,  when  the  deed  was  given, 
as  he  still  is,  a  creditor  of  Mrs.  Grigg,  and  he  then  brought 
suit,  in  the  court  for  the  trial  of  small  causes,  against  her, 
by  summons,  returnable  on  the  day  of  the  date  of  the  deed, 
for  the  recovery  of  part  of  his  debt.  He  recovered  judg- 
ment in  that  suit,  on  the  return  day  of  the  summons,  for 
flOO  and  costs,  and  subsequently  (on  the  next  day)  dock- 
eted it  in  the  court  of  common  pleas  of  Essex  county;  and 
he  obtained  judgment  for  the  balance  of  his  debt,  about 
f  150,  against  her  and  her  husband  in  the  last-mentioned 
court,  in  March,  1878.  By  the  deed,  she  and  her  husband 
conveyed  the  property  to  Pfrommer,  subject  to  two  mort- 
gages thereon,  for  ?2,300  and  interest  and  unpaid  taxes. 
The  consideration  expressed  in  the  deed  is  $5,000.  The 
real  consideration  was  a  debt  of  about  $560,  due  from  Mrs. 
Grigg  to  Pfrommer.  The  conveyance  was  made  at  the 
instance  and  on  the  request  of  the  latter,  who,  at  the  same 
time,  gave  Mrs.  Grigg  an  agreement  that  if,  within  fifteen 
months  from  the  date  of  the  deed,  she  should  get  a  pur- 
chaser at  a  price  not  less  than  the  amount  which  he  should, 
at  the  time,  have  paid  for,  or  expended  on,  the  propei;ty, 
including  debts  thereon  or  therefor  assumed  by  him,  with 
interest  thereon,  he  would,  on  receipt  of  such  sum,  convey 
the  property  to  such  person  as  she  should  designate,  and 
that  she  should  have  the  surplus  of  the  price  over  the 
amount  of  his  payments,  disbursements  and  expenses  and 
assumptions.  He  also  orally  agreed  that  she  was  to  have  the 
use  of  the  property,  without  paying  rent  therefor,  to  June 
Ist,  1879. 

It  appears  that,  on  the  9th  of  February,  1878,  two  days 
after  the  complainant  began  his  suit  in  the  justice's  court, 
Pfrommer,  with  his  counsel,  who  was  also  at  tl^e  time  the 
attorney  employed  by  the  complainant  to  collect  his  debt, 
and  had  brought  that  suit  for  him,  called  on  the  complain- 
ant, at  his  house,  and  offered  to  buy  the  complainant's  debt, 
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if  he  would  sell  it  for  one-half  of  its  amount,  offering  to  sell 
his  own  to  the  complainant  at  the  same  rate.  The  com- 
plainant declined  to  sell  his  debt,  and  declined  to  buy 
Pt'rommer's  claim,  remarking  that  he  did  not  want  any 
more.  To  which  Pfrommer  replied,  *'  Well,  I  will  get 
ahead  of  you,  anyhow."  The  complainant  then  remarked 
that  he  did  not  see  how  he  could  get  ahead  of  him,  seeing 
that  he  had  begun  suit  and  Pfrommer  had  not;  and  the 
latter  said :  "  Well,  we  will  fix  it  so  that  I  will  get  ahead." 
Pfrommer  appears  then  to  have  proceeded  to  obtain  the 
conveyance  from  Mr.  and  Mrs.  Grigg,  and  got  it  on  the 
consideration  before  stated. 

The  proof  does  not  satisfy  me  that  there  w^as  any  fraud 
in  his  conduct  in  the  matter.  lie  appears  to  have  appre- 
hended that  the  complainant,  by  means  of  the  legal  pro- 
ceedings which  he  had  instituted,  would  exhaust  Mrs. 
Qrigg's  property.  It  appears  to  have  been  worth  about 
$5,000,  but  was  encumbered  by  mortgage  for  ?2,300  of 
principal,  besides  interest.  In  that  apprehension  he  offered 
(but  without  any  consultation  with  Grigg  or  his  wife)  to 
buy  the  complainant's  debt  at  fifty  cents  on  the  dollar,  or 
to  sell  his  own  at  tiiat  rate,  and,  failing  to  do  either,  he 
appears  to  have  determined  to  secure  his  own  debt.  Grigg 
and  his  wife  testify  that  Pfrommer,  as  part  of  the  consider- 
ation of  the  conveyance  to  him,  was  to  pay  the  complain- 
ant's debt;  but  he  denies  it.  The  written  agreement  is  the 
best  evidence  of  what  the  contract  was,  and  it  does  not  pro- 
vide for  the  payment  of  that  debt. 

I  see  no  evidence  of  any  fraudulent  design  on  the  part  of 
Grigg  and  his  wife,  or  either  of  them.  Pfrommer  evidently 
designed  to  outstrip  the  complainant  in  the  collection  of  his 
debt,  and  to  that  end  he  probably  made  some  oral  promise, 
or  said  what  was  understood  by  Grigg  and  his  wife  to  be 
a  promi8e,^to  pay  the  complainant's  debt.  Under  the  cir- 
cumstances, he  ought  to  have  no  benefit  of  the  property 
beyond  the  payment  of  his  debt.  The  transaction  between 
him  and   Mr.  and   Mrs.  Grigg  was  substantially  a  mere 


570  CASES  IX  CHANCERY.  [32  Eq. 


Dayton  v.  Melick. 


mortgage  of  the  property  to  pay  his  debt.  It  will  be  so 
regarded,  and  the  property  will  be  sold,  subject  to  the  mort- 
gages which  were  on  it  when  Pfrommer  took  his  deed,  to 
pay,  first,  Pfrommer's  claim,  and  then,  the  complainant's 
debt  and  costs. 

There  is  no  evidence  of  fraud  on  the  part  of  Mr.  Darn- 
staedt,  Pfrommer's  lawyer,  who  is  made  a  party  to  the  suit. 
He  is  entitled  to  costs  against  the  complainant.  Pfrommer 
is  not. 


Charles  H.  Dayton 

V. 

Petbr  W.  Melick  and  others. 

Where  a  grantor,  by  misrepresentations,  induces  his  grantee  to 
believe  that  the  property  contains  more  land  than  in  fact  it  does  con- 
tain, such  grantee  is  entitled  to  a  proportionate  deduction  from  the 
amount  due  on  his  mortgage  given  for  part  of  the  consideration,  on  its 
foreclosure. 


Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  A.  A.  Clarky  for  complainant. 

Mr.  John  T.  Bird,  for  defendant  P.  W.  Melick. 

The  Chancellor. 

This  suit  is  brought  to  foreclose  a  mortgage,  dated  Decem- 
ber 17th,  1868,  for  $6,000,  payable  one-half  April  1st,  1870, 
the  rest  April  1st,  1871,  with  interest  running  from  April 
Ist,  1870,  upon  a  farm  and  mill  property  in  the  county  of 
Hunterdon.  The  mortgage  was  given  by  the  defendant 
Peter  W.  Melick  to  the  complainant,  to  secure  part  of  the 
purchase-money  of  the   conveyance   by  the  latter  to  the 
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former,  of  the  mortgaged  premises,  the  deed  for  which  bears 
date  November  22d,  1868. 

Melick,  by  his  answer,  alleges  that,  on  the  sale  of  the  prop- 
erty to  him,  the  complainant  fraudulently  misrepresented 
the  superficial  contents  thereof  as  being  ninety-seven  and 
forty-two  one-hundredths  acres,  while,  in  fact,  there  were 
only  eighty-six  and  eighty  one-hundredths  acres,  and  that 
he  falsely  and  fraudulently  represented  that  the  property 
included  a  tract  of  ten  and  sixty-two  one-hundredths  acres 
which  did  not  belong  to  him  and  was  not  conveyed  by  the 
deed ;  that  he  knowingly  permitted  Melick  to  base  his  cal- 
culations of  the  price  to  be  paid  to  the  complainant  for  the 
property,  upon  the  false  representations  as  to  the  contents. 
For  this  deceit,  he  claims  a  deduction  from  the  amount  of 
the  principal  of  the  mortgage  of  at  least  $1,380.60,  being 
the  amount  of  the  alleged  deficiency,  at  $130  per  acre.  He 
also  alleges  that  the  complainant  refused  to  credit  him 
with,  or  to  allow  to  him  the  amount  of,  three  payments  made 
by  him  upon  the  mortgage,  one  of  $400,  made  on  or  about 
February  5th,  1869;  another  of  $675,  made  on  or  about 
April  1st,  1871,  and  the  third,  $50,  made  on  or  about  April 
1st,  1874,  for  which  he  claims  credit  and  allowance. 

This  case  was  before  the  court  on  exceptions  to  the  mas- 
ter's report,  upon  the  exceptions  to  Melick's  answer,  and  it 
was  then  held  that  the  defence  as  to  the  deficiency  in  quan- 
tity of  the  land  might  be  set  up  by  answer,  and  that  a 
cross-bill  was  not  necessary  for  the  purpose.  Dayton  v. 
Melick,  12  C.  E.  Gr.  363. 

The  evidence  as  to  the  representations  which  were  made 
at  the  time  of  the  sale  of  the  property,  is  to  be  found  in  the 
testimony  of  the  parties,  Dayton  and  Melick,  and  that  of 
Mr.  Allen,  the  counsel  of  the  latter,  and  Tunis  D.  Melick 
(Melick's  son),  and  the  deed  and  the  map,  which  latter  was 
exhibited  by  Dayton  to  Melick  during  the  course  of  the 
negotiations.  That,  in  the  negotiations  for  the  sale,  the 
farm  was  represented  by  Dayton  to  contain  ninety-seven 
acres,  or  thereabouts,  appears  from  the  testimony  of  Dayton 
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himself.  He  says  that,  during  the  negotiations,  Melick 
asked  him  how  much  land  there  was,  and  that  he  said  there 
were  ninety-seven  acres,  or  thereabouts,  and  he  adds  that 
the  most  of  their  negotiations  were  in  regard  to  price.  He 
admits,  also,  that  he  exhibited  the  map  to  Melick  during 
the  negotiations.  It  stated  the  number  of  acres  as  ninety- 
seven  and  forty-two  one-hundredths,  the  contents  stated  in 
the  deed  from  Dayton's  grantor  to  him  for  the  property. 
By  his  deed  to  Melick,  Dayton  represented  that  the  contents 
were  ninety-seven  and  nine  one-hundredths  acres.  He  had 
sold  a  small  piece  previously,  as  Melick  knew,  but  Melick 
had  no  knowledge  as  to  the  contents,  except  from  those 
representations.  He  proposed  to  have  the  land  surveyed 
(evidently  merely  in  order  to  ascertain  its  .true  contents 
accurately),  and  Dayton  said  that  the  map  had  been  lately 
made  for  his  grantor,  Voorheee,  and,  no  doubt,  was  correct; 
and  said,  also,  that  he  presumed  it  had  been  made  by  Isaiah 
P.  Large.  Large  was  known  as  a  careful,  competent  and 
accurate  surveyor. 

Melick's  son  swears  that  Dayton  told  his  father  that  the 
map  was  correct,  and  that  Large  had  made  it ;  and  he  says 
that  he  (the  witness)  advised  his  father,  in  Dayton's  pres- 
ence, to  have  a  survey  made. 

George  A.  Allen,  Melick's  counsel  in  the  business,  testi- 
fies that  Dayton,  in  his  presence,  when  the  parties  were  at 
his  office  to  complete  the  purchase  and  deliver  the  deed, 
stated  that  the  property  had  been  surveyed  by  Large.  He 
says  Dayton  told  Melick  that  Large  had  "run"  (surveyed) 
the  property. 

Though  Dayton,  when  he  was  first  examined,  expressly 
and  explicitly  denied  that  he  stated  to  Melick  that  the  map 
was  made  by  Large,  yet,  when  recalled  as  a  witness  (and  he 
was  re-examined  without  an  order  for  the  purpose,  and  not- 
withstanding objection  on  that  account  on  the  part  of 
Melick)  in  his  own  behalf,  he  said  that  what  he  said  at  Mr. 
Allen's  oflice  on  the  subject,  was,  that  he  did  not  know  who 
surveyed  the  property,  and  added  that  he  might  have  said 
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that  Large  surveyed  it,  but  he  did  not  know  who  had 
done  it. 

It  appears  quite  probable,  from  the  testimony,  that  Melick 
would,  before  buying  the  property,  have  ascertained  its  con- 
tents by  means  of  an  actual  survey,  had  not  Dayton,  by  his 
statements  or  suggestions  as  to  the  accuracy  of  the  map  and 
its  statements,  dissuaded  him  from  it.  The  clear  weight  of 
the  evidence  is  that  the  price  of  the  property  was  fixed  by 
multiplying  the  alleged  number  of  acres  by  the  price  of 
f  130  an  acre,  the  winter  grain  and  a  carpet  in  the  house  on 
the  property  being  put  in  as  equivalent  to  the  difference 
between  the  contents,  as  stated  by  Dayton,  and  one  hun- 
dred acres,  which  number  (one  hundred  acres)  was  to  be 
that  for  which  payment  was  to  be  made  at  $130  an  acre, 
the  mill  and  its  appurtonances  being  estimated  at  $4,000 
in  addition.  Not  only  does  Melick  swear  to  this,  but  his 
son  testifies  to  it,  and  there  is  other  evidence,  also.  Dayton 
swears  that  the  carpet  and  the  grain  were  allowed,  and  a 
deduction  (of  $200,  as  he  thinks)  from  the  price  made,  to 
induce  Melick  to  take  the  property,  the  latter  being  inclined 
to  refuse  to  complete  the  purchase,  and  he  says  that  Melick's 
refusal  was  not  based  on  objection  to  the  condition  of  the 
mill.  Melick,  on  the  other  hand,  swears  that  he  refused  to 
complete  the  purchase  because  of  the  bad  condition  of  the 
mill,  and  that  Dayton,  to  induce  him  to  complete  the  pur- 
chase, offered  to,  and  did  allow  him,  $200,  or  thereabouts, 
merely  in  view  of  his  objections  to  the  condition  of  the  mill. 

Dayton,  as  before  stated,  expressly  denies  that  he  made, 
or  agreed  to  make,  an  allowance  with  respect  to  the  mill ; 
but  Mr.  Allen  testifies  that,  when  they  were  in  his  oflSce, 
Melick  alleged  that  the  mill  was  not  so  good  as  he  had 
expected,  was  more  out  of  repair  than  he  had  supposed,  and 
Dayton  said  that  was  ridiculous,  that  Melick  had  seen  the 
mill  before  he  bargained,  and  that  it. was  only  a  pretext, 
and  Mr.  Allen  says  Dayton  gave  Melick  $167  "  not  to  back 
out."     He  says  Melick  wanted  $200,  but  did  not  get  it,  and, 

he  recollects  it,  $167  were  agreed  upon  as  the  amount  of 
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the  abatement.  From  this  it  appears  that,  on  the  subject 
of  the  negotiations  for  the  sale  of  the  property,  niore  reli- 
ance is  to  be  placed  on  Melick's  testimony  than  on  Dayton's, 
for  the  former  is  corroborated,  while  the  latter  is  contra- 
dicted. 

Vanderbeek,  a  surveyor,  who  surveyed  the  farm  for  Mel- 
ick, in  1875,  says  its  true  contents  are  eighty-six  and  eighty 
one-hundredths  acres.  But  McConaughy,  a  surveyor,  called 
on  the  part  of  Dayton,  testifies  that,  according  to  Vander- 
beek's  map,  there  are  ninety-three  and  six  one-bandredths 
or  ninety-three  and  two  one-hundredths  acres.  He  appears 
to  have  had  experience  as  a  surveyor  and  civil  engineer, 
and  to  be  competent  to  make  an  accurate  calculation  of  the 
contents  of  the  plot.  No  attempt  was  made  by  Melick  to 
sustain  Vanderbeek's  calculation,  or  to  impeach  that  of 
McConaughy.  The  latter  will,  therefore,  be  accepted  as 
more  accurate.  The  difterence  between  the  contents,  as 
stated  on  the  map  shown  by  Dayton  to  Melick,  and  the 
actual  contents,  will  be  taken  to  be  four  and  forty  one- 
hundredths  acres.  Dayton,  by  means  of  the  misrepresenta- 
tions of  the  contents  of  the  farm,  was  enabled  to  obtain  a 
mortgage  for  $572  more  than  he  otherwise  would  have 
got,  and  than,  in  equity,  he  ought  to  have  had.  He  should 
account  for  it  in  this  suit.  Couse  v.  Boyles^  S  Gr,  Ch.  21S ; 
Weart  v.  Rose,  1  C.  E.  Gr.  ^90. 

The  allegation,  in  the  answer,  that,  by  the  map  which  he 
showed  Melick  during  the  negotiations,  Dayton  represented 
that  the  propertj^  included  a  tract  of  ten  and  sixty-two  one- 
hundredths  acres  which  he  did  not  own  and  did  not  convey 
to  Melick,  is,  in  this  case,  merely  equivalent  to  a  state- 
ment that  Dayton  misrepresented  the  contents  of  the  farm 
to  the  extent  of  ten  and  sixty-two  one-hundredths  acres. 
Although,  by  the  map  exhibited  by  Dayton,  the  lines  of 
the  property  necessarily  include  that  tract,  Melick,  who 
was  well  acquainted  with  the  farm,  knew  that  Dayton  did 
not  claim  to  own  it,  and  that  it  was  not  part  of  the  prop- 
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erty,  and  was  not  fenced  in  with  it,  but  belonged  to  a  Mr. 
Miller,  who  was  in.  possession  of  it  as  owner. 

Melick  swears  that  he  paid  to  Dayton,  on  account  of  the 
mortgage,  $400,  by  his  check,  dated  February  5th,  1869. 
It  was  not  credited  on  the  bond,  and  Dayton  claims  that  it 
was  not  paid  on  that  account,  but  was  paid  on  account  of 
the  amount  of  a  note  for  $779,  which  he  swears  Melick  gave 
him,  on  the  delivery  of  the  deed,  for  so  much  of  the  pur- 
chase-money of  the  property.  No  one  else  swears  to  this 
uote.  Melick  denies  that  he  gave  it,  and  Allen,  while  he 
does  not  swear  positively,  says  his  impression  is  very  strong 
that  Melick  gave  Dayton  no  note,  made  by  himself,  on  the 
completion  of  the  purchase,  except  a  note  for  $500,  which 
was  given  for  part  of  the  purchase-money.  But  Mr.  Allen 
does  not  swear  that  any  cash  was  paid  by  Melick  to  Dayton 
on  that  occasion,  and  there  is  no  proof  that  any  was  paid, 
except  the  testimony  of  Melick  himself,  and  that  is  too 
self-contradictory  to  be  relied  upon.  In  the  outset,  he 
swears  he  paid  $4,000  in  cash,  and  afterwards  says  it  was 
from  $300  to  $500.  Mr.  Allen,  in  testifying  to  the  items 
which  made  up  the  purchase-money  ($17,000),  says  $551 
were  paid  in  some  way,  but  he  cannot  say  how.  That  sum, 
however,  appears  to  be  a  balance  which  he  finds  is  left 
after  subtracting  the  items  he  can  remember,  from  the 
$17,000.  But  among  those  items,  is  one  of  $225,  which 
should  be  credited  to  Melick  but  once,  and  it  is  erroneously 
credited  twice.  So  that  the  amount  of  the  purchase-money 
which  Mr.  Allen  cannot  account  for,  is  $776. 

Melick  says  he  gave  but  one  note,  and  it  was  for  $500. 
It  was  made  payable  on  the  Ist  of  April,  1869.  The  check 
for  $400,  in  question,  was  given  to  Dayton,  February  5th, 
1869,  before  the  note  was  due,  and  before  any  payment  was 
due  on  the  bond.  Though  his  note  and  bond  were  out- 
standing, not  yet  due,  he  asked  for  no  receipt,  whether  by 
endorsement  on  them  or  either  of  them,  or  otherwise,  for 
the  money  then  paid.  He  does  not  remember  giving  the 
check,  or  delivering  it  to  Dayton;  nor  can  he  say  whether 
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he  gave  it  to  Dayton  personally,  or  sent  it  by  mail.  All  he 
can  remember  about  it  is,  that  he  got  part  of  the  money  with 
which  the  check  was  paid,  from  John  Smith.  He  says  that 
the  reason  why  he  alleges  this  cheek  was  paid  on  the  bond, 
is,  simply,  that  he  had  nothing  else  to  pay  it  to  him  for,  to 
the  best  of  his  know^ledge.  And  yet,  at  that  time,  Dayton 
held  his  note  for  f  500,  and  there  appear  to  have  been  other 
business  transactions  between  them.  When  he  went  to  the 
office  of  Dayton's  attorney,  shortly  before  this  suit  was 
brought,  to  make  a  settlement  of  the  claim  in  suit,  he  saw 
the  bond  and  the  credit  thereon,  and  says  he  recollected  the 
payment  of  the  $400,  and  saw  that  it  was  not  credited  on 
the  bond,  but  yet  said  nothing  about  it,  although  he  says  he 
complained  there  that  he  had  not  had  all  the  credits  on  the 
bond  to  which  he  was  entitled.  He  says  he  cannot  tell  why 
he  did  not  mention  the  $400.  It  is  true  the  deed  acknowl- 
edged the  receipt  of  the  consideration  money  of  the  con- 
veyance ;  but  it  also  is  true  that  the  defendant  cannot  tell, 
nor  could  Mr.  Allen,  how  it  was  paid  in  full. 

It  is  enough  to  say  that  the  evidence  that  the  $400  were 
paid  on  account  of  the  bond,  is  not  satisfactory.  So,  too,  of 
the  claim  to  a  credit  of  $675  on  the  bond.  Of  that  money, 
Dayton  credited  part  ($246.65)  on  the  bond.  The  rest,  he 
says,  was  due  him  from  Melick  on  another  account,  called 
the  Apgar  transaction.  Melick  says  he  paid  Dayton  what 
he  was  to  pay  him  in  that  transaction,  in  cash.  The  latter 
says  he  did  not  pay  in  cash,  but  gave  him  his  note.  None 
of  the  other  parties  "or  witnesses,  except,  perhaps,  Mr. 
Allen,  throws  any  light  on  the  subject.  None  of  them  can 
say  that  what  Melick  was  to  pay  was  paid  in  cash,  or  that 
he  did  not  give  his  note  for  it.  Mr.  Allen  says  that  the  fol- 
lowing entry  was  made  by  him  in  his  docket  on  the-occasion 
of  the  transaction: 

"A.  C.  Apgar  deed  to  J.  C.  Welsh  one  part  of  the  land,  and  to  P.  W. 
Melick  the  other,  and  I  took  Melick's  note  for  amount  due  Seals. 
Dayton  assigned  his  claim  to  Melick,  who,  with  Welsh,  paid  him  his 
money." 
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Mr.  Allen  does  not  remember,  however,  that  no  note  was, 
in  fact,  given,  but  says  he  ia  quite  sure  that  if  the  paymeilt 
bad  been  made  by  note,  he  would  not  have  stated  in  the 
entry  that  "Welsh  and  Melick  paid  Dayton  his  money. 

Neither  Welsh  nor  Apgar  remembers  whether  the  pay- 
ment, which  was  then  made  by  Melick  to  Dayton,  was  in 
cash,  or  whether  he  gave  his  note  for  it.  Dayton  swears 
that  it  was  not  paid  hy  Melick  in  money,  but  by  hie  note, 
and  that  the  note  was  given  on  the  day  of  the  settlement 
(meaning  the  occasion  referred  to  by  Mr.  Allen);  that  it 
was  for  ^SO.85;  that  interest,  for  the  time  it  was  to  ran, 
was  included  in  it,  and,  he  thinks,  it  had  three  months  to 
run.  He  further  says,  that  the  $675  check  was  sent  to  him 
by  Melick  in  a  letter;  that  when  it  was  received  he  deducted 
the  amount  of  the  note  from  it,  allowing  two  dollars  for  inter- 
est for  the  time  the  note  still  had  to  run,  and  sent  the  note  to 
Melick,  and  gave  him  credit  for  the  balance  ($246.65)  on 
the  bond,  under  date  of  April  5th,  1871.  Melick  does  not 
remember  how  the  money  ($246.65)  credited  on  the  bond 
under  that  date,  was  paid.  The  $50  piiymeut,  mentioned 
in  the  answer,  was  credited  on  the  bond  under  date  of 
March  29th.  1874. 

Melick  also  claims  allowance  as  a  credit  for  a  check 
made  by  him  in  favor  of  Dayton,  for  $183,  dated  August 
26th,  1870.  This  claim,  however,  is  not  made  in  the 
answer.  There  is  a  credit  on  the  bond  of  $182,  under  date 
of  August  17th,  1870,  and  Dayton  says  that  that  is  for  the 
amount  of  the  check,  after  deducting  a  bill  of  three  dollars 
for  dentistry  work  due  him  from  Melick,  and  that  the  check 
was  post-dated  fur  Melick'a  convenience.  It  appears,  indeed, 
to  have  been  at  first  dated  August  24th,  1870,  one  week 
from  the  17th,  and  the  date  appears  to  have  been  altered  to 
the  26th.  Melick  cannot  tell  how  the  $182,  credited  on  the 
bond,  were  paid  by  him. 

The  evidence  by  no  means  convinces  me  that  Melick 
shodld  have  credit  on  the  bond  for  either  of  the  suina  of 
9400  and  $675  claimed  by  the  answer,  and  they  will  be  dis- 
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allowed.  Melick,  as  a  man  of  business,  was  aware  of  the 
importance  of  receipts  for  money  paid.  His  memory,  in 
regard  to  the  payments  made  by  him  to  Dayton  on  account 
of  the  bond,  is  utterly  unreliable.  He  can  speak  positively 
of  none  of  them,  except  one  of  $100.  He  says  he  kept  no 
account  of  his  payments.  Indeed,  he  transacted  his  busi- 
ness so  loosely,  according  to  his  own  statement,  that  it  is 
impossible  to  reach  a  satisfactory  conclusion  in  his  favor  in 
respect  to  any  of  the  payments  not  credited  on  the  bond, 
for  which  he  claims  allowance. 

There  will  be  a  decree  for  the  complainant  in  accordance 
with  the  views  above  expressed. 


Charles  Shivers 

V. 

Richard  Shivers  and  others. 


1.  A  right  of  way  acquired  by  prescription  is  commensurate  with 
and  measured  by  the  use,  and  the  owner  of  the  land  has  no  right  to 
do  anything  which  will  hinder  or  obstruct  such  use. 

2.  An  owner  of  the  land  erected  a  gate  in  a  lane  that  had  been  used 
without  such  gate  for  more  than  twenty  years. — Held,  that  equity 
would  relieve  and  protect  the  owner  of  the  easement  in  his  use  of  the 
lane  unobstructed  by  such  gate. 

Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  A,  Hugg,  for  complainant. 
Mr.  M.  V.  BergeTy  for  defendants. 

The  Chancellor. 

Isaac  Shivers,  in  1848,  was  the  owner  of  a  tract  of  land, 
a  farm,  in  Delaware  township,  in  Camden  county,  fronting 
on  the  Marl  ton  turnpike.     There  were  two  sets  of  buildings 
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Qpon  it,  one  near,  and  the  other  back,  from  the  turnpike. 
Ill  that  year  be  sold  and  conveyed  part  of  the  farm  (the 
friMit),  with  one  set  of  the  buiMingH,  to  hia  son  Richard,  and 
the  rear,  with  the  other  set  of  buildings,  to  his  son  Jehu. 
The  latter  occupied  his  property  until  1866,  when  he  sold 
and  conveyed  it  to  his  brother  Cliarlea,  the  complainant. 
ITrom  the  time  of  the  conveyances  by  the  father  to  Jehu 
and  Richard  (1848),  Jehu  and  Charles,  as  successive  owners 
of  the  rear  property,  used,  for  a  way  between  those  premises 
and  the  turnpike,  a  lane  which,  before  then,  was  used  for 
that  purpose  by  their  father,  who,  when  he  sold  to  Jehn, 
occupied  the  rear  set  of  buildings.  That  lane  was,  as  it  still 
is,  the  only  way  l>etvvecn  the  complainant's  property  and 
the  turnpike.  From  the  division  line  between  the  two 
properties  to  the  turnpike,  it  is  on  Richard's  property.  At 
the  division  line  Jehu  erected  a  gate,  as  he  says,  somewhere 
between  1857  and  1860.  While  the  father  occupied  the 
property,  there  was,  and  ever  since  has  been,  a  gate  at  the 
mouth  of  the  lane  at  the  turnpike,  but,  until  September, 
1876.  there  was  no  gate  or  other  obstruction  in  the  lane 
between  that  gate  and  the  gate  at  the  division  line.  At 
tliat  date,  Richard  L.  Shivers  {son  of  Richard),  who  occupied 
his  father's  property,  placed  a  gate  across  the  lane  at  the 
barn  on  that  property,  and  about  one-third  of  tlie  distance 
between  the  two  gates  just  mentioned.  The  reason  given 
for  putting  the  gate  there  is,  that  thus  the  driving  of  cattle 
through  the  lane  into  Richard  Shivers's  barn-yard  was  tacil- 
itated.  The  complainant  being  unable,  without  a  breach 
of  the  peace,  to  remove  that  gate,  tiled  his  bill  for  an  injunc- 
tion to  protect  him  in  the  enjoyment  of  his  easement. 

The  existence  of  the  easement  is  not  denied,  and  it  is 
priivcd  by  the  testimony  on  the  part  of  the  defendants,  as 
well  as  that  adduced  by  the  complainant.  The  bill  states 
that  the  lane  or  road  has  been,  for  upwards  of  twenty  years, 
used  by  the  complainant  and  the  former  owners  and  occu- 
pants of  his  tarm  and  premises,  to  pass  and  repass  to  and 
from  his  farm  with  carriages,  horses,  cattle  &c.,  and  that 
38 
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he  ought  now,  and  at  all  timee,  to  have  the  free  use  of  the 
lane  for  himself,  his  tenants,  carriages,  horses  &c.  The 
answer  admits  the  existence  of  the  lane,  and  that  the  eom- 
plainant  has  been  accustomed  for  many  years  to  pass  by  it 
from  his  property  to  the  turnpike. 

It  appears,  clearly  and  unquestionably,  that,  from  August, 
1848,  to  September,  1876,  a  period  of  over  twenty-eight 
years,  the  complainant  and  his  grantor  enjoyed  the  free  and 
unobstructed  use  of  the  lane  between  the  division  line  and  the 
gate,  at  the  junction  of  the  lane  with  the  turnpike,  as  appur- 
tenant to  the  complainant's  farm,  and  that  it  was  their  only 
way  to  the  turnpike.  It  also  appears  that,  at  the  latter 
date,  the  defendants,  without  the  complainant's  consent,  and 
against  his  will,  erected  the  gate  complained  of,  and  subse 
quently  maintained  it  by  an  exhibition  of  forcible  and  vio 
lent  resistance  of  the  complainant  when  he  attempted  to 
remove  it.  The  gate  is,  manifestly,  from  the  evidence,  a 
nuisance.  It  is  at  the  top  of  a  hill  which  descends  to  the 
turnpike,  and  it  is  especially  annoying  to  be  compelled  to 
stop,  with  a  loaded  wagon,  to  open  it  in  going  up,  and,  in 
such  case,  it  causes  a  special  strain  on  the  horses  to  start 
the  wagon  again.  William  A.  Shivers,  a  son  of  the  com- 
plainant, testifies  that,  at  times,  although  the  gate  was  open 
when  the  complainant's  people  entered  the  lane  to  go  up, 
some  one  would  come  out  and  shut  it,  so  as  to  compel  them 
to  stop  and  open  it. 

The  complainant's  title,  by  prescription,  to  the  free  and 
unobstructed  use  of  the  way  (except  as  to  the  gate  at  the 
turnpike)  at  the  time  of  the  erection  of  the  gate  complained 
of,  is  established  beyond  a  perad venture.  A  right  of  waj-, 
acquired  by  prescription,  is  commensurate  with  and  meas- 
ured by  the  use,  and  the  owner  of  the  land  has  no  right  to 
do  anything  which  will  hinder  or  obstruct  such  use.  The 
complainant,  therefore,  is  entitled  to  the  aid  of  this  court 
in  the  premises,  to  secure  to  him  lawful  enjoyment  of  the 
easemetit,  free  from  the  obstruction  of  any  gate  between 
the  gate  at  the  division  line  and  that  at  the  turnpike. 

The  injunction  will  be  made  perpetual,  with  costs. 


5  Stbw.]  may  term,  1880. 


Jahes  B.  Botlan  aad  others. 

The  complainant  bought,  at  a  publio  sale,  and  under  a  power  of 
■ale  in  a  mortgage  given  by  a  horae  railroad  companj',  all  their  real 
estate,  personal  property,  rranchises,  rights  and  privileges ;  be  sold 
everything  so  bought  to  one  Boylan,  December  23d,  1874,  taking,  as 
part  of  the  {Jurcbaae-money,  a  mortgage  tbereon  from  Boylan  and  his 
wife.  This  mortgage  was  filed,  as  a  chattel  mortgage,  on  February 
Stb,  1875,  but  was  never  refiled.  In  April,  1676,  an  act  of  the  legisla- 
tare  was  passed,  providing  that  a  mortgage  of  chattels  &c.  of  any  rail- 
road  or  canal  company  should  be  valid  without  being  filed  as  a  chattel 
10  ortgage.— if«U, 

(1)  Tbat  the  act  applied  to  the  mortgage  in  question. 

(2)  Thai  it  applied  to  mortgages  executed  before  its  passage. 

(3)  Tbat  such  mortgage  was  a  lien  on  the  chattels  described  therein, 
prior  to  judgments  recovered  after  it  was  given,  either  against  the 
mortgagor  or  a  new  horse  railroad  company,  created  after  the  mort- 
gage was  given,  and  claiming  the  disputed  chattels  by  a  devolution  of 
title  under  Boylan,  the  mortgagor. 

Bill  to  forecloBe.  On  final  hearing  oq  pleadingB  and 
proofe. 

Mr.  J.  W.  Taylor,  for  complainant 

Mr.  C  Parka-,  lor  defendants  James  B.  Boylan,  jun.,  and 
James  McKenny. 

The  Chanckllor. 

The  bill  is  filed  to  foreclose  a  mortgage  for  $42,900  and 
and  interest,  given  to  the  complainant  by  James  B.  Boylan, 
sen.,  and  his  wife,  December  23d,  1874,  opon  (according  to 
its  terras),  all  and  singular  the  grant  or  license,  rights  and 
privileges  conferred  on  the  Newark  and  South  Orange 
Horse  Car  Railroad  Compan;  by  legislative  authority,  and 
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the  frauchises,  privileges,  benefits,  rights  and  interests  con- 
nected therewith  and  belonging  to  the  mortgagor,  James 
B.  Boylan,  and  formerly  to  that  company;  and,  also,  the 
main  line  of  the  railroad  of  that  company,  with  ail  its 
fixtures  and  equipments,  horses,  cars,  harness,  and  all  other 
rolling  stock  and  personal  property,  together  with  the  lands, 
tenements,  hereditaments,  rights  of  way  and  easements  then 
acquired  or  appropriated  by  that  company  for  its  purposes, 
and  also  the  leases,  contracts,  rights,  privileges  and  advan- 
tages then  secured,  possessed  or  acquired  by  the  mortgagor, 
and  formerly  owned  or  possessed  by  the  company,  for  the 
purpose  of  constructing,  repairing,  renewing  and  operating 
the  company's  railroad  and  conducting  its  railroad  business. 
The  mortgage  was  given  to  secure  part  of  the  purchase- 
money  of  the  mortgaged  premises,  on  a  sale  and  conveyance 
thereof  at  that  date,  to  the  mortgagor  by  the  complainant, 
who  had  become  the  owner  of  the  property  and  franchises 
by  purchase  thereof,  at  a  sale  by  the  trustees  under  a  mort- 
gage, containing  power  of  sale,  given  by  the  company. 

The  controversy  is  as  to  the  rolling  stock  mentioned  in  the 
mortgage,  the  real  estate  having  been  sold  under  a  decree 
of  foreclosure  and  sale  in  this  suit.  The  complainant's  lien 
upon  the  personal  property  in  question  is  contested  by 
James  B.  Boylan,  jun.  (son  of  the  mortgagor),  and  James 
McKenny,  both  claiming  title  to  the  property  under  sale  on 
executions  at  law.  The  former  claims  under  executions  on 
judgments  against  the  mortgagor,  and  the  latter  under 
executions  or  judgments  against  the  Newark  and  Orange 
Horse  Car  Railroad  Company,  a  corporation  which,  the 
defendant  McKenny  alleges,  was  created  subsequently  to 
the  giving  of  the  complainant's  mortgage,  and  which,  he 
insists,  obtained,  on  its  creation,  ipso  facto ^  under  the  laws  of 
this  state,  legal  title  to  the  property  in  dispute,  by  devolu- 
tion from  James  B.  Boylan  (the  mortgagor),  then  the  owner 
thereof.  The  judgments  under  which  these  claimants  assert 
title,  were  all  recovered  after  the  Ist  of  May,  1876. 
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The  complainant's  mortgage  was  filed  as  a  mortgage  of 
chattels,  in  the  register's  office  of  Essex  county,  where  the 
mortgagor  resided,  February  5th,  1875,  but  was  never 
refiled.  The  answering  defendants,  Boylan,  jun.,  and 
McKenny,  insist  that,  because  it  was  never  refiled,  it  was 
and  is  void  as  to  the  chattels,  as  against  the  judgmeuts 
under  which  they  respectively  claim  title. 

The  bill  states  that,  under  an  execution  against  the  alleged 
new  company,  issued  on  a  judgment  which  the  persons  com- 
posing the  firm  of  Wilkinson,  Qaddis  &  Co.  had  obtained 
against  that  corporation  (it  was  recovered  June  10th,  1876, 
for  $3,103.07),  tliey  caused  a  levy  to  be  made  upon,  and  a  sale 
to  themselves  to  be  made  of,  the  horses,  cars  and  other  rolling 
stock  and  property  appurtenant  to  the  railroad  and  embraced 
in  the  complainant's  mortgage,  and  that  they  have  made  a 
pretended  transfer  thereof  to  McKenny;  but  the  complain- 
ant charges  and  insists  that  that  property  was  not  subject  to 
sale  as  the  property  of  the  company,  and  that  the  judgment, 
execution,  levy,  sale  and  transfer  were  devised  and  set  on 
foot  and  carried  out  by  Boylan,  the  mortgagor,  in  collusion 
with  Wilkinson,  Gaddis  &  Co.  and  McKenny,  for  the  pur- 
pose of  defrauding  him,  and  impairing  and  destroying  the 
security  of  his  mortgage;  and  that  the  purchase  by  James 
B.  Boylan,  jun.,  was  with  the  like  design  and  for  the  like 
purpose. 

The  complainant  insists  that  his  mortgage  is  within  the 
spirit,  and  that  he  is,  therefore,  entitled  to  the  benefit,  of  the 
act  of  April  2l8t,  1876,  entitled  a  further  supplement  to  the 
act  entitled '*An  act  respecting  railroads  and  canals"  {Bev.p. 
924,  §  4),  which  provides  that  nothing  in  any  of  the  laws  of 
this  state  shall  be  held  to  require  the  filing  of  record  in  the 
clerk's  (or  register's)  office  of  any  county,  of  any  mortgage 
given  by  any  railroad  or  canal  corporation  conveying  the 
franchises  thereof,  wliereby  any  chattels,  then  or  thereafter 
to  be  possessed  and  acquired  by  such  corporation,  shall  pur- 
port to  be  mortgaged,  provided  that  such  mortgage  shall 
be  duly  lodged  for  registry,  according  to  the  laws  regulating 
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the  conveyance  of  real  estate.  The  mortgage  in  suit  was 
recorded  February  5th,  1875, 

The  complainant,  when  he  purchased  the  mortgaged 
franchises  and  personal  property  at  the  trustees'  sale,  became, 
by  the  provisions  of  the  act  "concerning  the  sale  of  rail- 
roads, canals,  turnpikes,  bridges  and  plank-roads"  {Rev. 
p.  94S)y  a  body  corporate  and  politic,  and  was  vested  with  all 
the  rights,  title,  interests,  property,  possession,  claim  and 
demand,  in  law  and  equity,  of,  in  and  to  the  railroad,  with 
all  its  appurtenances,  with  all  the  rights,  powers,  immunities, 
privileges  and  franchises  of  the  company;  and,  by  the 
terms  of  the  law,  he  was  required,  within  thirty  days  after 
the  conveyance  to  him  was  delivered,  to  organize  a  new 
corporation  for  the  exercise  of  the  franchises  and  use  of  the 
property.  Ho  himself  took  no  such  action,  but  sold  the 
property  and  franchises  forthwith,  after  his  purchase,  to 
James  B.  Boylan,  sen.,  and  received  from  him  the  mort- 
gage now  in  suit  to  secure  the  purchase-money  of  the  con- 
veyance, lie  thus  transferred  to  Boylan  his  property  and 
rights,  including  the  franchises,  and  including,  also,  the 
right  to  organize  a  new  company. 

Had  the  complainant,  on  acquiring  title  to  the  property 
and  franchises,  given  a  mortgage  thereon,  it  would  have 
been  within  the  letter  as  well  as  the  spirit  of  the  act  of 
1876.  His  grantee  is,  under  the  circumstances,  to  be 
regarded  as  standing  in  his  place  and  clothed  with  his 
rights;  and  his  grantee's  mortgage  to  him  of  the  franchises 
and  chattels  in  connection  therewith,  is  in  like  manner 
within  the  act.  That  act  is  remedial.  The  mischief  which 
it  was  intended  to  prevent  was,  the  necessity  which  then 
existed  of  dealing  with  mortgages  of  chattels  used  in  con- 
nection with  the  operation  of  railroad  or  canal  franchises  as 
being  within  the  act  concerning  chattel  mortgages,  in  order 
to  protect  the  lien  on  the  chattels  under  them.  The  legis- 
lature, in  effect,  declared,  by  the  act  of  1876,  that  where 
chattels  were  mortgaged  in  connection  with  railroad  or  canal 
franchises,  the  mortgage  should  not  be  subject  to  the  act 
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concerning  chattel  mortgages,  but  only  to  that  concerning 
mortgages  of  real  estate,  and  this,  on  the  ground  that  the 
chattels  were  necessary  to  the  enjoyment  of  the  franchises. 
The  mortgage  in  suit  is  clearly  within  the  spirit,  object  and 
meaning  of  the  act;  and  a  thing  which  is  within  the  object, 
spirit  and  meaning  of  an  act,  is  as  much  within  the  act  as 
if  it  were  within  the  letter.     Patterns  Dwarris  179, 

It  is  urged  in  this  case,  however,  that  the  act  of  1876  can- 
not be  applied  to  mortgages  given  before  its  passage.  By 
its  terms  it  does  not  exclude  mortgages  given  before  that 
time.  It  has  been  held  that  it  does  not  apply  to  the  case  of 
a  mortgage  given  before  the  passage  of  the  act,  as  against  a 
levy  under  an  execution  made  prior  to  the  passage  of  the 
act,  but  it  was  so  held  on  the  ground  that,  by  the  levy,  the 
plaintiff  in  the  execution  had  a  vested  right  which  was  not 
divested  by  the  act  of  1876.  Williamson  v.  N.  J.  Southern 
B.  R.  Co.,^^  Stew.  Eq.  311. 

But  except  where  a  lien  or  title  was  acquired  by  an 
encumbrancer  or  purchaser  before  the  passage  of  the  act, 
the  act  applies  to  a  mortgage  given  before  the  act  was 
passed,  and  the  mortgagee  is  entitled  to  the  benefit  of  the 
act  accordingly.  In  this  case,  none  of  the  levies  under 
which  James  B.  Boylan,  jun.,  and  McKenny  claim  title, 
were  made  until  after  the  passage  of  that  act.  The  judg- 
ments were  none  of  them  recovered  until  after  that  time. 

The  complainant's  mortgage  will  be  held  valid  as  against 
the  titles  of  Boylan,  jun.,  and  McKenny,  except  as  to  ten  of 
the  horses.  There  is  satisfactory  proof  that  ten  of  the 
horses,  claimed  by  the  complainant  under  his  mortgage, 
were  purchased  after  the  giving  of  his  mortgage.  He  has 
uo  lien  on  them. 

The  view  I  have  taken  of  the  legal  aspect  of  the  case 
renders  it  unnecessary  for  me  to  enter  upon  the  question 
of  fraud,  which  was  discussed  at  the  hearing. 
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Henry  W.  Gardner  and  others 

V. 

The  Mayor  and  Aldermen  of  Jersey  City. 

In  1867,  lands  were  taken  for  a  street  extension,  an  award  therefor 
made  and  confirmed,  and  the  extension  declared  to  be  a  street.  Pos- 
session was  taken  by  the  city,  the  street  opened  and  used  ever  since 
as  such,  and  a  sewer  built  therein,  but  the  award  was  never  paid.  In 
1878,  the  owners  of  the  lands  made  an  assignment  for  the  benefit  of 
their  ^creditors,  to  the  complainants,  who  applied  to  the  city  for  the 
award  and  were  refused.  They  then  advertised  the  lands,  including 
other  lands,  also,  for  public  sale,  using,  for  that  purpose,  a  map  desig- 
nating the  street  in  question  by  its  name  and  location. — Held, 

(1)  That  complainants  were  entitled  to  relief  in  equity,  and  would 
not  be  sent  to  law  to  obtain  a  judgment  in  ejectment  for  the  lands,  as 
a  preliminary. 

(2)  That  the  statute  of  limitations  was  no  defence  on  the  part  of 
the  citv. 

(3)  That  using  the  map,  as  stated,  was  not  a  dedication  of  the  lands 
in  dispute. 

Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  Gilbert  Collins,  for  complainants. 
Mr.  Leon  Ahbett,  for  defendants. 

The  Chancellor. 

According  to  the  bill,  in  1867  and  1868,  the  "  Town  of 
Bergen,  in  the  county  of  Hudson,"  a  municipal  corporation, 
and  its  legitimate  successors,  "The  Mayor  and  Board  of 
Aldermen  of  the  city  of  Bergen,"  took  lawful  measures  to 
extend  an  avenue  called  Jackson  avenue,  and  laid  it  on 
land  then  really  owned  by  George  H.  Sackett,  Thomas 
Davis,  Lawriston  Towne  and  George  P.  Tew,  all  then  of 
Rhode  Island  (and  together  constituting  the  business  firnoi 
of  Sackett,  Davis  &  Co.),  as  partnership  property,  but  the 
title  to  which  was  held  by  Sackett,  in  trust  for  them,  for 
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convenience.  In  the  proceedings,  their  land  in  the  situs  of 
the  avenue  was  condemned,  and  $960.76  were  awarded  to 
them  for  the  value  thereof,  and  damages  for  the  taking  over 
and  above  the  assessment  on  them,  for  benefits  to  their 
remaining  property.  The  award  and  assessment  were  con- 
firmed, and  the  extension  was  duly  declared  to  be  a  public 
street.  Soon  after  the  confirmation,  the  municipal  authori- 
ties took  possession  of  the  land  in  the  situs  of  the  extension, 
and  opened  it  and  devoted  it  to  the  purposes  of  an  avenue, 
and  built  a  sewer  therein. 

In  1870,  the  territory  within  the  limits  of  the  city  of 
Bergen  became  part  of  Jersey  City,  and  the  mayor  and 
aldermen  of  Jersey  City  succeeded,  by  virtue  of  legislative 
enactment,  to  the  rights  and  liabilities  of  the  municipal 
authorities  of  the  former  town  and  city  of  Bergen,  over  it, 
and  ever  since  then  they  have  occupied  and  used  the  avenue 
and  sewer  therein,  as  one  of  the  public  streets  and  sewers 
of  Jersey  City. 

In  September,  1875,  Sackett  (the  award  never  having 
been  paid)  unsuccessfully  petitioned  the  board  of  public 
works  of  Jersey  City  for  payment  thereof.  In  December, 
1878,  Sackett,  Davis  &  Co.  made  an  assignment,  by  deed 
(with  certain  preferences,  however),  of  all  their  property, 
real  and  personal,  individual  as  well  as  joint,  to  the  com- 
plainants. In  March,  1869,  Sackett  and  his  wife  executed 
and  delivered  to  the  complainants  a  deed  of  the  land  in 
Jersey  City,  intended  to  be  confirmatory  of  the  title  of 
the  latter  thereto  under  the  assignment;  and,  in  1869, 
the  members  of  the  firm  executed  and  delivered  to  the 
complainants  another  deed  of  assignment  of  all  their  part- 
nership property,  except  property  exempt  by  law  from 
attachment,  for  the  equal  benefit  of  their  creditors.  In 
July,  1879,  Francis  S.  Emmons,  as  agent  for  the  complain- 
ants, applied  to  the  board  of  public  works  of  Jersey  City 
(but  in  vain)  for  the  payment  of  the  award  and  interest 
thereon.  The  money  has  never  been  paid,  and  the  city 
refuses  to  pay  it. 
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Shortly  before  September  24th,  1879,  the  complainants 
directed  Emmons  &  Co.,  as  their  agents,  to  sell  the  land 
formerly  owned  by  Sackett,  Davis  &  Co.,  lying  on  Jackson 
avenue,  with  other  land  formerly  of  that  firm,  at  auction , 
and,  to  that  end,  to  have  a  map  of  the  property  made,  but 
gave  them  no  directions  to  recognize  that  avenue  as  a  law- 
ful avenue.  Emmons  &  Co.  caused  the  map  to  be  made, 
and  on  it  Jackson  avenue  was  laid  down  as  an  avenue  by 
that  name.  The  land  on  the  map  was  sold  on  the  last- 
mentioned  day,  but  has  not  been  conveyed;  and  the  bill 
also  states  that  no  deed,  referring  to  the  map  or  any  map 
on  which  the  extension  of  Jackson  avenue  is  shown  or 
referred  to,  has  been  delivered;  that  no  such  map  has  been 
tiled;  that  the  complainants  never  intended,  and  do  not 
intend,  to  dedicate  any  of  the  land  conveyed  to  them  to 
public  use,  and  never  intended  the  map  for  anything  more 
than  a  mere  convenience  for  the  advertisement  and  sale  of 
the  property ;  that  they  do  not  intend  to  file  it  and  have 
signed  no  contract  of  sale  of  the  property  sold  at  the  auc- 
tion, and  it  also  states  that  the  property  was  not  advertised 
for  sale  as  required  under  the  assignment  act  of  this  state. 

The  bill  prays  an  injunction  restraining  the  defendants, 
the  municipality  of  Jersey  City,  from  occupying  or  using 
the  land  taken  from  Sackett,  Davis  &  Co.  for  Jackson 
avenue,  as  a  street,  or  the  sewer  therein,  until  it  shall  have 
paid  to  the  complainants  the  award  and  interest. 

The  city  has  answered.  It  sets  up,  in  its  answer,  the 
defence  of  the  statute  of  liniitations  to  the  claim  for  pay- 
ment of  the  award,  and,  also,  the  defence  that,  by  the  map 
and  sale  at  auction,  the  complainants  dedicated  the  land  in 
Jackson  avenue,  taken  from  Sackett,  Davis  &  Co.,  to  the 
purposes  of  a  public  street,  and,  therefore,  have  no  claim  to 
the  award.  It  was  held  by  the  supreme  court,  in  Mat/or  ^*e. 
of  Jersey  City  v.  Fiizpatrick,  7  Vr,  120^  where  ejectment  was 
brought  to  recover  land  taken  for  the  same  avenue,  in  the 
same  proceedings,  that  payment  of  the  award  of  damages 
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was  a  condition  precedent  to  the  vesting  of  the  title  in  the 
municipality,  and  there  was  judgment  accordingly. 

In  Mayor  ^c.  of  Jersey  City  v.  FUzpatricky  3  Steio.  Eq.  57, 
the  city  applied  to  this  court  for  relief,  in  view  of  the  fact 
that  its  predecessor  municipality  had  entered  into  possession 
of  the  property  and  built  the  sewer  therein  before  the  action 
of  ejectment  was  brought,  and  relief  was  accorded  on  terms 
of  paying  the  award  and  interest,  and  costs  of  the  ejectment, 
and  costs  of  the  suit  in  this  court. 

The  complainants  have  a  remedy  at  law,  and  the  question 
of  dedication  may  be  tried  there  as  well  as  here,  but  it  is 
obvious  that  the  result  of  recourse  to  the  legal  tribunal  will, 
if  the  complainants  should  be  successful,  be  a  bill  in  equity 
against  them,  as  in  the  Fitzpatrick  Case;  and  it  may* be 
assumed  that  such  result  will  necessarily  follow;  for  the  city 
claims  the  avenue  as  a  street,  under  the  condemnation  pro- 
ceedings. The  complainants,  recognizing  the  already-estab- 
lished equity,  in  order  to  avoid  the  necessity  of  having  two 
suits,  have  come  here,  in  the  first  instance,  asking  only 
equity.  They  ask  only  the  money  due  for  the  award  and 
interest,  and  pray  that  the  city  may  be  enjoined  from  occu- 
pying or  using  the  land  for  a  street,  unless  it  makes  pay- 
ment of  the  award  and  interest.  Were  there  a  judgment 
in  ejectment,  relief  would  be  granted  to  the  city,  as  in  the 
Fitzpatrick  Case  on  the  same  terms  which  were  there 
imposed.  The  same  terms  are  now  proffered  by  the  com- 
plainants. 

The  municipal  authorities  in  this,  as  in  the  case  just 
referred  to,  have  been  permitted  to  enter  into  possession 
of  the  land,  and  to  build  the  sewer  there,  and  adapt  the 
property  to  the  uses  of  a  street,  and  the  complainants  have, 
under  the  circumstances,  a  right  in  equity  only  to  the  award 
and  interest;  and,  as  before  stated,  should  they  establish 
their  legal  right  to  the  land  at  law,  this  court  would,  on 
proper  terms,  on  application  of  the  city,  restrain  them  from 
enforcing  it. 
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It  is  a  good  reason  for  recourse  to  equity  instead  of  law, 
that,  though  there  is  a  remedy  at  law,  it  will  give  more  than 
the  complainant  is  in  equity  entitled  to.  In  this  case  the 
complainants  ask  less  than  the  law  would  accord,  but  claim 
that  which  equity  will  allow.  Recognizing  the  right  of  the 
defendants  to  equitable  relief  against  their  strict,  legal  right, 
they  themselves  come  at  once  to  equity  for  their  remedy. 
Their  claim  against  the  city  is  in  fact  an  equitable  one.  In 
equity  they  have  no  right,  provided  the  award  is  paid  to 
them,  with  the  interest  thereon,  to  eject  the  city  from  the 
property  condemned.  All  they  have  a  right  to  in  equity  is 
their  money.  They  have  no  equitable  right  to  have  recourse 
to  law  for  relief,  but  their  claim  to  relief  should  be  made 
here.  Again,  thoujrh  the  complainants  have  a  remedy  at 
law,  it  is  not  complete,  for  it  would  be  subject  to  a  recourse 
by  the  defendants  for  relief  to  equity,  and  it  is  not,  therefore, 
an  adequate  remedy.     Clouston  v.  Shearer^  99  Ma^s.  213. 

It  is  a  favorite  object  of  equity  to  prevent  multiplicity  of 
suits,  and  to  prevent  circuity  of  action.  In  this  case,  that 
which  would  not  be  available  to  the  defendant  were  he  the 
complainant  seeking  relief  against  the  result  of  an  applica- 
tion to  the  legal  tribunals,  will  not  avail  him  as  defendant. 
The  defendants  could  not  successful  I  v  defend  an  action  of 
ejectment,  for  they  have  no  legal  title  (Mayor  ^.  of  Jersey 
City  V.  Fitzpatn'ck,  7  Vr.  1^0),  unless  they  have  obtained  it 
by  dedication,  of  which  hereafter.  And  if,  after  judgment 
against  them  in  ejectment,  they  were  to  apply^  to  this  court 
for  relief,  the  claim  that  the  complainants  are  barred  by 
limitation  from  maintaining  a  suit  for  the  award,  of  course 
would  not  avail  them.     Nor  would  the  claim  of  dedication. 

Manifestly  there  was  no  dedication,  but  only  a  mere  rec- 
ognition of  the  existence  of  the  avenue  after  it  had  been 
laid  out  under  municipal  authority,  and  the  land  had  been 
taken  by  condemnation,  and  the  city  had  become  liable  to 
pay  for  the  land  and  damages.  The  recognition  of  it  was 
merely  the  recognition  of  the  fact  of  such  laying  out  and 
condemnation.     When  the  deed  from  Sackett  and  wife  was 
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made,  and  of  course  when  the  map  was  made  and  the 
auction  sale  took  place,  the  condemnation  had  taken  place, 
the  avenue  was  a  street,  in  fact,  and  the  city  had  incurred 
legal  liability  to  pay  the  award.  The  recognition  of  the 
existence  of  the  avenue,  under  such  circumstances,  cannot 
be  held  to  operate  as  a  dedication  to  release  the  city  from 
the  payment  of  the  award. 

Again,  it  may  be  remarked,  when  the  deed  from  Sackett 
and  wife  was  made,  he  had  no  legal  title  to  the  land,  for  he 
had  already  conveyed  it  to  the  complainants,  and,  besides, 
it  contains  full  and  complete  evidence  that  there  was  no 
intention  to  dedicate,  for  it  excepts  the  land  as  "  land  taken 
by  the  city  of  Jersey  City  for  the  opening  of  Jackson 
avenue."  In  the  deed  from  the  members  of  the  firm  to  the 
complainants,  the  property  conveyed  is  not  particularly 
described. 

The  defendants  will  be  required  to  pay  the  award  and 
interest  and  costs  of  this  suit,  and  in  default  thereof  will  be 
perpetually  enjoined  from  using  or  occupying  the  land  of 
the  complainants  in  the  situs  of  the  avenue  for  which  the 
award  was  made. 


Adelaide  S.  Huston  and  others 

V. 

Zachariah  Read,  surviving  executor  &c. 

1.  Where  an  intention  to  give  a  perpetual  annuity  is  apparent  in  the 
will,  the  legatee  will  be  held  entitled  to  the  fund  itself. 

2.  Testator  gave  an  annuity  of  $400  to  Samuel,  and  over  to  the  leg- 
atees afterwards  named  in  the  will,  to  whom  he  had  given  annuities 
of  $200,  or  to  their  ** descendants  and  to  no  others  ;*'  also,  an  annuity 
of  $1,000  to  Joanna,  besides  a  life-estate  in  his  lands,  with  remainder 
to  Mary  for  life  or  until  marriage,  then  over,  **  to  be  equally  divided 
between  my  three  nieces,  or  their  descendants,  named  below,  hereby 
giving  them  a  title  in  fee-simple  to  my  real  estate;'*  also,  ''to  my 
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three  nieces,  Martha,  Mary  (if  unmarried)  and  Ellen,  and  to  Eliza  and 
EliEabeth,  and  to  their  heirs  and  descendants,''  an  annuity  of  |200 
each,  or  to  the  children  of  such  as  should  die;  and,  if  no  children,  to 
be  equally  divided  among  the  survivors ;  also,  the  residue  of  the  income, 
after  the  executors  had  retained  enough  to  meet  contingent  lessee, 
*4o  be  distributed  among  my  female  annuitants  before  named."  By 
a  codicil,  Sarah,  the  wife  of  a  nephew,  was  given  from  the  income  of 
the  residue  an  annuity  the  same  as  Martha  and  Ellen,  if  not  needed 
to  meet  losses.  Eliza  and  Elizabeth  were  the  wives  of  two  nephews. 
Testator  died  in  1856;  Samuel,  in  1859;  Mary,  in  1850,  unmarried; 
Joanna,  in  1860;  Martha,  in  1861,  leaving  two  children;  Ellen,  in 
1876,  leaving  three  children;  Elizabeth,  in  1867,  leaving  several  chil- 
dren; Eliza,  in  1875,  leaving  one  child;  Sarah,  in  1870,  leaving  chil- 
dren. The  will  was  proved  in  the  prerogative  court,  and  the  executors' 
first  account  tiled  there.  Afterwards,  two  of  the  executors  filed  a  bill 
in  chancery  against  the  third,  for  an  account,  and,  he  having  died,  his 
representatives  were  ordered  to  account  and  pay  over  testator's  assets 
in  their  hands  to  the  surviving  executors,  who  afterwards  filed  an 
account  in  the  orphans  court. — Held, 

(1)  That  Samuel's  share  goes  to  the  representatives  of  Martha  and 
Ellen. 

(2)  That  Mary's  share  lapsed  by  her  death  in  testator's  life-time 
without  "descendants." 

(3)  That  the  provision  that  the  lands  "  be  equally  divided,"  makes 
Kartha  and  Ellen  tenants  in  common,  and  the  lands  descended 
accordingly. 

(4)  That  the  residue,  in  the  absence  of  other  testamentary  direc- 
tions, is  to  be  divided  equally  among  the  children  of  Martha  and  Ellen. 

(5)  That  the  executors  were  not,  by  the  suit  in  this  court,  prevented 
from  settling  their  accounts  afterwards  in  the  orphans  court;  but  such 
settlement  does  not  conclude  this  court  as  to  the  validity  of  their  pay- 
ments to  the  several  legatees. 

Bill  for  construction  of  will  &c.  On  final  hearing  on 
pleadings  and  proofs. 

Mr.  J.  L,  N.  Stratton^  for  complainants. 

Mr,  C.  E.  Merritt,  for  the  children  of  Ellen  Shreve. 

Mr.  M.  P.  Grey,  for  the  children  of  Elizabeth  and  Eliza 
Eakin. 
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Mr.  Barker  Qummere,  for  the  childrea  of  Martha  Read 
and  Ellen  Shreve. 

The  Chancellor. 

James  Eakin,  late  of  Mount  Holly,  died  in  Ma;,  1866, 
leaving  a  will  which  was  proved  the  20th  of  that  month. 
The  will  coutaius  the  following  provisions : 

"To  my  brother  Samuel  H.  Eakin,  I  irill  and  bequeath  an  annuity 
of  four  bundrad  dollars  during  his  natural  life,  to  be  paid  him  quarter- 
yearly  by  my  executors  bereioafter  named,  and,  at  hie  death,  it  is  my 
will  and  desire  that  sud  annuity  be  paid  in  equal  proportions,  and  at 
like  periods,  to  such  of  my  legatees  hereinafter  named,  or  to  their 
descendants,  as  I  have  by  this  will  bequeathed  annuities  of  two  hun- 
dred dollars,  and  to  no  others. 

"  3d. — To  my  sister  Joanna  Sbiras,  1  will  and  bequeath  an  annuity 
of  one  thousand  dollars,  to  be  paid  her  quarter-yearly  by  my  executors ; 
and,  further,  I  will  and  bequeath  to  my  said  sister  Joanna  a  life-estate 
in  my  house  and  lot  of  ground  in  Uounl  Holly,  with  all  the  appurte- 
nances and  ifliprovements  thereunto  belonging,  together  with  all  the 
furniture,  plate,  china,  books,  pictures,  and  all  the  other  contents  of 
said  house,  in  which  I  have  an  interest;  and,  at  the  death  of  my  said 
sister  Joanna,  all  her  claim  to  anil  interest  in  said  bequests  are  to 
cease,  and,  in  her  place  and  stead,  1  substitute  my  niece  Mary  F.  Shinw, 
giving  and  bequeathing  to  her,  during  her  natural  life,  and  while 
unmarried,  my  aforesaid  house  and  lot  of  ground,  together  with  the 
furniture,  annuity,  and  all  other  benefits  and  advantages  secured  by 
this  instrunient  of  writing  to  my  said  sister  Joanna  Shiraa.  But,  should 
my  said  niece  Mary  die  or  marry  before  the  death  of  my  said  sister 
Joanna,  then  and  iu  that  ease,  at  the  death  of  the  latter,  it  is  my  will 
and  desire  that  all  the  property,  both  real  and  personal,  together  with 
the  annuity  hereby  secured  to  my  said  sister  Joanna,  and  conditionally 
to  my  said  niece  Mary,  be  equally  divided  between  my  three  nieces,  or 
their  descendants,  named  below,  hereby  giving  them  a  title  in  fee- 
simple  [o  my  real  estate. 

4th.— To  my  three  nieces,  Martha  Read,  wife  of  Dr.  R.  Z.  Read ; 
Mary  P.  Shiraa,  if  married,  as,  by  such  act,  she  forfeits  all  provision 
heretofore  made  for  her  by  this  testament ;  and  Ellen  Shreve,  wife  of 
Alexander  R.  Shreve,  and  to  Elizabeth  Eakin,  wife  of  Constant  M. 
Eakin,  and  to  Eliza  Eakin,  wife  of  Alphonso  L.  Eakin,  and  to  their 
hmrs  and  descendants,  I  will  and  bequeath  an  annuity  to  each  of  two 
hundred  dollars,  to  be  paid  to  them  by  my  executors,  quarter-yearly; 
or,  in  the  event  of  the  death  of  either,  said  annuity  to  he  paid  to  the 
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guardian  of  the  infant  child  or  children  of  the  deceased,  for  the  sole 
and  entire  benefit  of  the  said  infant  or  infants;  or,  should  either  of 
the  annuitants  die  without  leaving  a  child,  then  the  annuity  intended 
for  her  infant  or  infants  to  be  equally  divided  between  those  of  the 
survivors. 

'^7th. — The  residue  of  the  income  of  my  estate,  after  the  payment  of 
the  legacies  and  annuities  heretofore  provided  for,  I  desire  may  be 
retained  by  my  executors  to  meet  and  make  good  any  losses  which 
may  be  sustained  on  the  personal  estate  or  capital  that  I  may  die  pos- 
sessed of,  leaving  it  with  them  to  determine  how  often,  and  at  what 
time,  should  there  be  a  surplus  fund  arising  from  interest  and  divi- 
dends, it  may  be  distributed  among  my  female  annuitants  before 
named ;  but  I  hereby  strictly  enjoin  it  on  my  executors  to  use  every 
possible  means  to  prevent  the  capital  of  my  estate  being  impaired. 
Should  it,  however,  unfortunately  happen  that  losses  to  such  an  extent 
should  occur  as  to  render  the  annual  receipts  unequal  to  the  payment 
of  all  the  annuities  provided  for,  it  is  my  will  that  my  sister  Joanna 
shall  suffer  no  loss  thereby,  if  alive,  but  the  deficiency  is  to  be  borne 
by  the  other  annuitants,  in  equal  proportions." 

By  a  codicil  (the  first),  dated  February  Ist,  1848,  to  the 
will,  he  made  the  following  provisions : 

"  At  the  time  of  the  execution  of  that  will  [the  will  just  mentioned], 
my  nephew  James  £.  Shiras,  was  unmarried,  and,  in  consequence,  it 
was  not  deemed  necessary  to  introduce  his  name  by  making  any  pro- 
vision for  him.  He  having  subsequently,  however,  taken  a  wife,  I  am 
unwilling  that  she  should  be  overlooked  in  the  distribution  of  my 
estate,  and  I,  therefore,  enjoin  it  on  my  executors,  that  from  the  resi- 
due of  the  annual  proceeds  of  the  property  left  by  me,  after  the  pay- 
ment of  all  legacies  and  annuities  given  and  granted  by  my  will  above 
referred  to,  there  be  paid  to  Susan  Shiras,  the  wife  of  my  nephew 
James,  half-yearly,  for  her  sole  and  entire  use,  independent  of  her  hus- 
band, a  like  annuity  with  that  provided  for,  by  my  said  will,  my  nieces 
Martha  and  Ellen,  with  the  following  condition,  viz.,  that  should  not 
the  annual  income  of  my  estate  be  sufficient  to  meet  such  annuity, 
then  the  aforesaid  Susan  Shiras  is  to  receive  such  suqd,  or  portion  of 
it,  as  the  excess  of  receipts,  after  the  payment  of  all  sums  provided  for 
by  my  will,  will  authorize,  and  no  more." 

By  the  will,  the  testator  appointed  Alphonso  L.  Eakin, 
Alexander  R.  Shreve,  Zachariah  R.  Read  and  Abraham 
Brown,  executors.  The  first  three  (Brown  died  in  the  life- 
time of  the  testator)  proved  the  will  and  codicil,  and  duly 
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assumed  the  execution  thereof.  Alphouso  L.  Eakiu  filed 
and  settled  a  separate,  intermediate  account  in  the  preroga- 
tive court  where  the  will  was  proved,  and  his  co-executors 
filed  and  settled  a  like  account  there.  In  1862,  Shreve  and 
Head  filed  their  bill  in  this  court,  as  executors  and  trustees 
under  the  will,  against  their  co-executor  and  co-trustee, 
Eakin,  for  an  account  of  the  estate  in  his  hands.  He  filed 
a  cross-bill  against  them  for  a  like  account.  He  having 
died,  they  filed  a  supplemental  bill,  in  1867,  to  bring  in  the 
administrators  of  his  estate  in  his  stead.  They  came  in, 
and  an  account  was  taken,  and  they  were  ordered  to  deliver 
over  the  estate  of  James  Eakin  in  their  hands,  to  Shreve 
and  Read,  and  did  so  accordingly.  Subsequently,  in  1870, 
the  surviving  executors  filed  and  settled  their  final  account 
in  the  orphans  court  of  Burlington  county,  by  which  it 
appeared  that  there  was  a  balance  of  $52,322.47  of  the 
estate  in  their  hands. 

AlexandecR.  Shreve,  one  of  the  executors,  died  intestate 
in  1870,  and  Ellen  C.  Shreve  (now  dead)  and  Alfred  R. 
Shreve  were  appointed  administrators  of  his  estate.  The 
testator's  brother  Samuel  died  in  1859.  Mary  P.  Shiras 
died  in  1850,  in  the  testator's  life-time.  Joanna  Shiras 
died  in  1860.  Martha  Read  died  in  1861,  leaving  two 
children,  the  complainants.  Ellen  C.  Shreve  died  in  1876, 
leaving  three  children.  Elizabeth,  wife  of  Constant  M. 
Eakin,  died  in  1867,  leaving  several  children.  Eliza,  wife 
of  Alphonso  L.  Eakin,  died  in  1875.  She  left  a  child,  a 
son,  still  living.  Susan  Shiras,  mentioned  in  the  codicil,  of 
which  part  is  above  recited,  died  in  1870,  leaving  children. 

The  bill  is  filed  for  a  construction  of  the  w-ill,  and  an 
account  of  the  estate,  and  for  payment  in  accordance  with 
the  directions  of  the  court,  after  construing  the  will.  The 
testator,  by  the  will  and  codicils,  in  terms  bequeaths  only 
annuities,  and  makes  no  other  express  disposition  of  his 
personal  estate,  except  that  which  belonged  to  his  estab- 
lishment, which  he  gives  to  his  three  nieces,  subsequently 
named  in  the  will,  "  or  their  descendants."  His  real  estate 
39 
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he  gives  to  them  in  fee.  It  is  evident,  however,  that  he 
did  not  intend  to  die  intestate  of  any  part  of  his  estate,  but 
intended  to  dispose  of  it  all  by  the  will  and  codicil,  and  has 
done  so.  He  carefully  disposes  of  all  the  surplus  of  the 
income  of  his  personal  estate,  by  providing  that  it  may  be 
distributed  among  his  female  legatees.  He  terms. them 
*'  annuitants." 

In  the  first  codicil,  he  gives  as  a  reason  for  the  gift  he 
was  about  to  make  thereby,  that  he  was  unwilling  that  the 
legatee  Susan  Shiras  should  be  "overlooked  in  the  distri- 
bution of  his  estate,"  and  then  provides  for  an  annuity  for 
her,  to  be  paid  out  of  the  income  of  his  estate  after  the 
annuities  and  legacy  given  by  the  will.  He  terms  the 
bequests  of  annuities,  "  distribution  of  his  estate,"  and  he 
makes  no  disposition  of  the  capital,  from  which  the  annui- 
ties were  to  be  derived,  except  in  the  gift  of  the  annuities 
themselves.  There  is  a  residuary  clause  of  the  will,  but  in 
it  he  speaks  only  of  the  income  of  the  fund,  except  to 
express  his  wish  that  the  capital  be  kept  unimpaired  for  the 
purposes  of  the  will.  The  gift  of  the  annuities  in  the  first 
and  third  sections  of  the  will,  is  to  the  legatees  "  or  their 
descendants."  In  the  fourth,  it  is  to  the  legatees,  "or 
their  heirs  and  descendants,"  By  the  latter  section  it  is 
provided  that  the  annuities,  in  the  event  of  the  death  of  the 
legatees,  shall  go  to  their  infant  children,  without  limitation 
as  to  time  of  enjoyment. 

The  annuities  given  are  perpetual.  The  rule  is,  that 
when  the  interest  or  produce  of  a  legacy  is  given  to,  or  in 
trust  for,  a  legatee,  or  for  the  separate  use  of  such  legatee, 
without  limitation  as  to  continuance,  the  principal  will  be 
considered  as  bequeathed,  also.  ^  Roper  on  Leg,  H76 ; 
Craft  V.  Snook,  2  Bcas,  121 ;  Gulick  v.  Gulick,  10  C.  E.  Gr. 
324, ;  S.  C\  on  appeal,  12  Id.  498. 

And  where  the  intention  to  give  a  perpetuafl  annuity  is 
apparent  in  the  will,  the  intention  will  prevail,  and  the 
legatee  will  be  held  to  be  entitled  to  the  fund.    2  Moper  on 
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Leg,  H.82 ;  Stoker  v.  Heron,  12  CL  ^  Fin.  161 ;  Clough  v. 
TVynw,  2  Madd.  188 ;  Phillips  v.  Chamberlainey  Jf.  Yes.  51; 
Parsons  v.  Parsons,  L.  M.  {8  Eq.)  260, 

The  words,  "  or  their  descendants,"  or,  "  their  heirs  and 
descendants,"  are  merely  words  of  substitution.  J(mes  v. 
Torin,  6  Sim,  55. 

A  gift  to  A.,  "or  to  his  heirs,"  or  "to  his  representa- 
tives," is  an  absolute  gift  to  A.,  on  condition  that  he  is 
alive  at  the  death  of  the  testator,  but  if  he  dies  in  the  life- 
time of  the  testator,  the  gift  takes  effect  in  favor  of  the  other 
persons  described  as  substitutes  of  the  primary  legatee. 
Gittings  v.  McDermott,  2  Mgl.  ^  K,  73 ;  2  Wnis.  on  Ex^rs, 
956  et  seq. ;  Brokaw  v.  Hiulson,  12  C.  E,  Gr.  135, 

It  is  to  be  remarked  that  in  the  present  case  the  testator 
gave  the  annuity  to  his  brother  expressly,  for  life;  he 
limited  the  annuity  to  his  sister  Joanna  for  her  life,  and  so, 
too,  the  substitution  of  his  niece  Mary  P.  Shiras  was  for 
her  life,  so  long  as  she  remained  unmarried;  but  he  set  no 
limit  to  the  gift  of  tliose  annuities  over.  The  gift  over  is 
to  the  legatees  or  "  their  descendants,"  or  "  heirs  and 
descendants."  And  he  provides  that,  in  case  of  the  death 
of  the  legatees,  tlie  annuities  go  to  their  children,  without 
any  limitation  as  to  time.  He  clearly  devotes  his  estate, 
except  his  homestead  and  personal  property,  constituting 
his  establishment,  to  the  payment  of  the  legacies  and  annu- 
ities alone. 

In  Yates  v.  Madden,  16  Sim,  613,  a  testator  gave  his  son 
one  clear  annuity  of  £100,  for  and  during  his  natural  life,  and 
should  he  die,  leaving  a  child  him  surviving,  he  continued 
the  same  annuity  for  such  child's  use  and  benefit,  to  be  paid 
to  his  or  her  mother.  He  gave  two  annuities  of  £100  to 
two  other  persons,  and  bequeathed  his  residuary  estate  to 
his  executors,  in  trust,  amongst  other  things,  to  pay  the 
several  legacies  and  annuities  before  given  by  him.  It  was 
held  that  the  annuity  given  to  his  son's  child  was  a  per- 
petual one. 
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In  Potter  v.  Baker ,  15  Beav.  4^9,  a  testator  directed  that 
his  property  be  invested  in  the  funds  for  the  best  advantage 
of  those  he  should  afterwards  name,  and  he  bequeathed  £50 
a  year  to  A.,  for  life,  and,  after  his  decease,  the  £50  a  year 
should  go,  half  to  B.  and  the  other  half  to  C.  It  was  held 
that  the  annuity  was  perpetual,  and  that  B.  and  C.  were 
entitled  to  such  a  sum  in  the  funds  as  would  produce  £50  a 
year. 

By  the  first  section  of  the  will,  the  testator  gives  an  annu- 
ity to  his  brother,  for  life,  and  then  to  the  legatees  "  or  their 
descendants,"  to  whom  he  gave  annuities  of  $200  each, 
and,  to  confine  it  to  them  unmistakably,  he  adds,  ^^  and  no 
others."  The  brother,  the  primary  legatee,  is  dead.  The 
fund  goes  to  the  personal  representatives  of  the  deceased 
secondary  legatees,  because  those  legatees  all  survived  the 
testator,  and  their  right  to  the  fund  vested  i^i  them  abso- 
lutely on  his  death,  at  the  same  time  as  the  title  of  the 
primary  legatee.  The  gift  to  them  was  not  of  a  life-estate 
with  remainder  to  their  children.  If  the  words,  "or  their 
descendants,"  or  "  or  their  heirs  and  descendants,"  are 
merely  substitutionar}-,  as  I  think  they  are,  they  do  not 
control  or  affect  the  duration  or  enjoyment  of  the  gift,  but 
the  gift  was  absolute  in  the  secondary  legatees,  on  the  death 
of  the  primary  legatee. 

In  Taylor  v.  Martindale,  12  Sim.  lo8,  where  a  testator  gave 
his  real  and  personal  estate  to  his  wife,  subject,  among  other 
bequests,  to  an  annuity  of  £50  to  A.  B.,  forever,  it  was  held 
that,  on  A.  B.'s  death  intestate,  the  annuity  passed,  not  to 
his  heirs,  but  to  his  personal  representative.  And,  in  Par- 
sons V.  Parsons,  L.  i?.  {8  Eq.)  260,  above  cited,  where  a 
testator  gave  real  and  personal  estate  to  A.,  charged  with 
the  payment  of  annuities  to  the  testator's  six  children,  *'  or 
their  heirs  respectively,"  it  was  held  that  the  annuities  were 
perpetual  and  were  personal  estate,  and  that  the  statutory 
next  of  kin-  of  one  of  the  six  children,  who  was  dead  at  the 
date  of  the  will,  were  entitled  to  one  of  the  annuities,  not- 
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withstanding  the  use  of  the  words  "  or  their  heirs  respect- 
ively." 

It  follows  that  the  absence  of  the  substitutionary  words 
would  not  affect  the  right  of  the  personal  representative  of 
Susan  Shiras  to  the  annuity  given  to  her,  but  such  repre- 
sentative is  not  entitled  to  a  share  of  the  annuity  given  to 
the  testator's  brother  for  life.  The  restrictive  words,  "  and 
no  others,"  forbid  such  claim.  Moreover,  the  gift  to  her 
is  merely  a  gift  of  a  like  annuity  provided  for  by  the  testa- 
tor, in  his  will,  for  his  nieces  Martha  and  Ellen — that  is, 
an  annuity  of  J200 — and  it  is  made  expressly  subject  to  the 
prior  payment  out  of  the  income  of  his  estate  of  their  annu- 
ities. He  expressly  declares  that  he  did  not  intend  to  put 
her  annuity  on  an  equal  footing  with  theirs.  It  is  clear 
that  he  did  not  intend  to  give  'her  an  equal  participation 
with  the  rest  of  them  in  the  annuity  given  to  his  brother 
for  life. 

The  gift  of  the  annuity  of  $1,000,  after  the  death  of  the 
testator's  sister  Joanna,  to  his  three  nieces,  was  intended 
for  Martha  Read,  Mary  P.  Shiras  and  Ellen  Shreve,  and  for 
them  alone.  The  language  is,  "  my  three  nieces  named 
below,"  and,  in  the  next  section,  he  names  his  three  nieces 
as  his  "  three  nieces,"  and  neither  names  nor  refers  to  any 
other  persons  of  that  description.  He,  indeed,  mentions 
the  wives  of  two  of  his  nephews,  but  obviously  they  were 
not  referred  to  when  he  spoke  of  his  three  nieces. 

Mary  P.  Shiras  died,  in  the  testator's  life-time,  without 
issue.  The  gifts  to  her,  given  by  the  second  section  of  the 
will,  consequently  lapsed,  and  the  testator  died  intestate  of 
the  property  given  to  her,  for  she  was  never  married  and. 
had  no  '*  descendants."  By  descendants  is  meant  those 
who  have  issued  from  an  individual,  including  children, 
grandchildren  and  their  children  to  the  remotest  degree — 
issue  of  any  degree.  And  the  legacies  given  to  her  by  the 
first  and  fourth  sections  also  lapsed.  The  substitutionary 
words  in  the  first  are  the  same — '*  descendants " — and 
though,  in  the  fourth,  they  are  "  heirs  and  descendantb," 
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the  meaning  of  the  testator  was  the  same;  the  words 
*' heirs"  and  "descendants"  were  used  synonymously, 
and  he  meant  lineal  descendants.  The  provision  in  the 
second  is,  that  the  property  be  equally  divided.  That 
creates  tenancy  in  common,  and  there  was,  therefore,  no 
survivorship. 

The  residuary  clause  contains  the  following  provision : 
"  Should  there  be  a  surplus  fund  arising  from  interest  and 
dividends,  it  may  be  distributed  among  my  female  annui- 
tants before  named."  This  is  equivalent  to  a  gift  of  the 
surplus  to  the  persons  described,  and  a  direction  to  pay  it  to 
them,  and,  as  there  is  no  direction  as  to  the  proportions  in 
which  it  is  to  be  distributed,  "  equality  is  equity."  The 
discretion  given  to  the  executors  is  not  in  reference  to  the 
distribution,  but  in  reference  to  retaining  in  their  hands 
income  to  make  good  loss  of  capital. 

The  surplus  of  the  fund  was  given  absolutely  to  the 
female  legatees  to  whom  annuities  were  given  by  the  will, 
including  Joanna  and  Mary  P.  Shiras.  The  share  of  the 
latter,  however,  lapsed,  and  the  testator  will  be  held  to  have 
died  intestate  as  to  it.  Susan  Shiras  was  not  entitled  to  a 
share.  She  was  not  one  of  the  female  annuitants  "  before 
named,"  i.  e.,  mentioned  in  the  will,  and  there  is,  as  before 
stated  in  regard  to  the  annuity  given  primarily  to  the  testa- 
tor's brother,  no  evidence  in  the  codicil  (under  which,  alone, 
she  takes  her  interest  in  the  estate)  that  the  testator  intended 
that  she  should  have  full  participation  with  the  other  female 
annuitants,  but,  rather,  the  contrary — that  she  should  have 
only  the  annuity  of  $200,  if  the  estate  proved  sufficient  to 
pay  it  after  paying  the  other  annuities;  but,  if  not,  then  so 
much  of  it  as  the  estate  would  pay  after  paying  them. 

The  executors  appear  to  have  settled  tlieir  accounts  in  the 
prerogative  court,  and  in  the  orphans  court  of  Burlingion 
county.  Their  action  in  settling  in  another  court  than  this, 
after  the  commencement  of  the  suit  in  this  court  for  account 
against  Alphonso  L.  Eakin  by  his  executors,  was  not  unau- 
thorized.     The  final  decree  in  that  suit  established  the 
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amount  of  the  estate  iu  the  hands  of  Alphonso  L.  Eakin's 
personal  representatives,  and  the  amount  in  the  hands  of  his 
co-executors,  and  directed  that  the  former  pay  over  to  the 
latter  the  money  in  their  hands.  No  equity  or  directions  were 
reserved,  nor  any  control  over  the  estate  retained.  The 
surviving  executors,  therefore,  were  at  liberty  to  settle  their 
accounts  in  the  orphans  court.  But  those  accounts  are,  of 
course,  not  conclusive  here  as  to  the  validity  of  payments  to 
legatees,  and  this  court  will  do  what  justice  requires  in  the 
premises. 

There  is  nothing  before  me  from  which  I  could  determine 
that  the  executors  should  be  charged  with  interest  on  bal- 
ances in  their  hands;  and,  besides,  it  is  to  be  assumed  that 
all  matters  properly  the  subject  of  charge  in  the  accounts^ 
were  passed  upon  in  the  orphans  court;  and,  moreover,  the 
bill  raises  no  question  on  the  subject. 

There  will  be  a  decree  establishing  the  construction  of 
the  will  and  codicils,  and  distributing  the  estate  accordingly. 
The  costs  of  the  litigation  are  to  be  paid  out  of  the  estate. 


William  E.  Rice  and  others 

V. 

Almena  M.  Culver,  administratrix  &c.,  and  others. 

A  written  agreement  recited  that  the  defendants  had  agreed  to  pur- 
chase certain  land,  with  a  view  to  improving  and  selling  it,  and  that 
they  proposed  to  sell  to  complainants  certain  undivided  portions,  for 
the  purpose  of  forming  an  association  to  develop  the  property,  at  the 
price  of  $1,500  per  acre,  for  seventy-three  and  six  hundred  and  fifty* 
two  one-thousandths  acres. — Held,  that  complainants*  remedy,  if  any, 
on  account  of  defendants*  misrepresentation  as  to  the  price  paid  or  the 
quantity  of  the  land,  is  at  law,  and  money  paid  to  the  defendants  to 
carry  out  the  agreement  does  not  make  them  trustees. 
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Bill  for  account  &c.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  William  Brinkerhoffy  for  complainants. 
Mr,  Robert  Gilchrist^  for  defendants. 

Thb  Chancellor. 

The  bill  states  that  Delos  E.  Culver  and  Isaac  B.  Culver 
(now  deceased),  together  with  the  complainants,  or  those 
under  whom  they  claim,  and  some  of  the  defendants,  pur- 
chased, in  or  about  1867,  for  purposes  of  joint  speculation^ 
in  certain  specified  shares,  certain  land  in  the  county  of 
Hudson,  mentioned  in  the  bill,  and  which  was  subsequently 
called  West  Bergen ;  that  the  title  was  taken  by  the  Culvers 
in  trust  for  all  the  owners ;  that  the  Culvers  represented  the 
cost  of  the  property  to  be  $1,500  an  acre,  and  that  there 
were  seventy-three  and  six  hundred  and  fifty-two  one-thou- 
sandths acres ;  that  the  payment  was  made  through  the  Cul- 
vers for  the  property  accordingly,  at  that  price,  and  upon 
such  represciitation  of  its  contents ;  that  the  complainants 
subsequently  discovered  that  there  were  only  sixty-eight 
and  three  hundred  and  forty-seven  one-thousandths  acres,  or 
thereabouts,  in  the  property,  and  that  the  price  paid  by  the 
Culvers  for  it,  instead  of  being  $1,500  an  acre,  was  much 
less. 

The  bill  sets  out  an  agreement,  dated  May  16th,  1867, 
between  the  owners,  in  which  it  is  recited  that  the  lands 
were  conveyed  to  the  Culvers  for  the  benefit  of  themselves 
and  the  other  parties  to  the  agreement,  and  were  purchased 
w^ith  the  understanding  and  agreement  that  they  should  be 
improved  by  the  owners  at  common  expense;  and  it  also 
sets  out  a  memorandum,  purporting  to  be  dated  November 
1st,  1866,  and  certified  to  as  a  correct  statement  of  the 
transaction  by  Delos  E.  Culver,  in  the  name  of  himself  and 
Isaac  B.  Culver,  under  date  of  the  14th  January,  1867,  in 
which  it  is  stated  that  the  purchase  was  of  seventy-three 
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and  six  hundred  and  fifty-two  one-thousandths  acres  of  land, 
at  the  price  of  $1,500  per  acre,  and  that  the  part  purchased 
from  Wakeman  and  White  contained  thirty-five  and  thirty- 
three  one-thousandths  acres,  and  the  other  part,  purchased 
from  Vreeland,  contained  thirty-eight  and  six  hundred  and 
nineteen  one-thousandths  acres.  .  It  states  that  Delos  E.  Cul- 
ver has  been  adjudged  a  bankrupt,  under  the  bankrupt  laws 
of  the  United  States. 

After  having  answered,  Isaac  B.  Culver  died,  and  his 
administratrix  was  made  a  party  to  the  bill.  The  bill  prays 
for  a  discovery  and  an  account,  and  seeks  to  recover  the 
money  which  was  paid  to  the  Culvers,  as  the  price  of  the 
property,  in  excess  of  the  amount  actually  paid  by  them ; 
the  complainants  alleging,  as  before  stated,  that  the  Culvers 
misrepresented  both  the  price  paid  and  the  contents  of  the 
property. 

All  the  defendants  have  answered  the  bill.  The  answers 
allege  that  the  property  in  question  was  purchased  by  the 
Culvers  prior  to  the  making  of  the  agreement  of  May  16th, 
1867,  and  prior  to  October,  1866 ;  that  in  October,  1866, 
the  complainants,  or  those  under  whom  they  claim,  obtained 
their  interests  in  the  property  by  an  agreement  then  made 
with  the  Culvers,  by  which  it  was  recited  that  the  Culvers 
had  agreed  to  purchase  the  lands  in  question,  with  a  view 
to  improving  them  in  the  manner  specified  in  the  agree- 
ment; that  they  proposed  to  sell  certain  undivided  portions 
of  the  property  for  the  purpose  of  forming  an  association  to 
make  the  improvements,  and  to  briiig  the  land  more  rapidly 
into  use,  and  that  it  was  thereby  agreed  that,  in  case  the 
purchase  should  be  consummated  to  the  extent  of  about 
seventy-five  acres,  more  or  less,  by  the  Culvers,  those  who 
signed  the  agreement  would  join  them  in  the  ownership  of 
the  land,  in  the  proportions  specified  by  figures  set  opposite 
to  their  signatures,  for  the  purpose  before  mentioned,  and 
would  pay  the  Culvers  $1,500  an  acre  for  the  land  ;  that  it 
was  also  thereby  agreed,  among  other  things,  that  the 
charges  for  grading  &c.  should,  by  agreement,  be  made  a 
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lien  in  the  nature  of  a  mortgage,  as  was  done  in  the  case  of 
an  association  (called  the  Lafayette  Association)  of  the 
owners  of  land  in  a  place  called  Lafayette,  in  that  vicinity, 
and  that  the  agreement  further  stated  that  the  lands 
embraced  therein  were  those  owned  by  White  and  Wake- 
man  and  Abram  Yreeland,  which  Garret  Van  Horn  had  an 
option  to  buy,  and  of  which  Delos  E.  Culver  had  the  refusal 
from  him ;  that,  in  drawing  the  agreement  of  May,  1867, 
which  was  made  in  order  to  charge  the  lands  with  the  cost 
of  the  improvements,  the  agreement  of  the  Lafayette  Asso- 
ciation was  used,  and  from  that  agreement,  by  inadvert- 
ence, the  statement  contained  in  the  agreement  of  May, 
1867,  that  the  lands  were  purchased  for  the  benefit  of  the 
parties  to  the  agreement,  crept  into  that  agreement;  that, 
in  fact,  the  price  paid  by  the  Culvers  for  part  of  the  land, 
about  half  (the  White  and  Wakeman  tract),  was  $1,500  per 
acre,  and  as  to  the  rest  it  was  $1,440,  or  thereabouts,  per 
acre  ;  that  although  the  deeds  to  the  Culvers  for  the  prop- 
erty conveyed  only  about  sixty-eight  acres,  while  payment 
was  made  for  about  seventy-three  acres,  the  difference  is 
accounted  for  by  the  fact  that  in  connection  with  the  White 
and  Wakeman  tract,  the  right  to  dock  out  to  low- water 
mark  was  obtained,  and  that  it  had  been  agreed  that  the 
Newark  and  New  York  Railroad  Company,  whose  road  was 
then  in  course  of  construction,  would  fill  up  that  land  under 
water  with  earth  from  its  cuttings,  in  consideration  of  a 
grant  of  the  use  of  several  acres  of  the  associates'  land  for 
their  tracks.  The  answer  insists  that  the  complainants 
have  a  remedy  at  law,  and  sets  up  the  statute  of  limitations 
as  a  bar  to  any  recovery. 

It  app>ear8  very  clearly,  from  the  testimony,  that  not  only 
at  the  time  when  they  gave  their  testimony,  but  also  at 
the  time  when  the  bill  was  filed,  those  of  the  complainants 
who  were  sworn  as  witnesses  had  entirely  forgotten  the 
fact  of  the  existence  of  the  agreement  of  October,  1866. 
All  of  them  denied  the  existence  of  it  or  any  such  agree- 
ment.     But  when    it  was   presented   to    them,  they  all 
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acknowledged  their  signatures  to  it  and  the  genuineness  of 
the  instrument,  while,  at  the  same  time,  they  denied  any 
recollection  of  it,  and  they  also  denied  that  it  contained  the 
true  agreement  between  the  parties.  But  there  is  no  proof 
of  fraud  in  the  execution  of  that  instrument.  It  not  only 
is  not  attacked  in  the  bill,  but  it  is  not  even  referred  to.  It 
must  be  presumed  to  contain  the  real  contract  of  the  parties 
to  it,  and  they,  under  the  circumstances,  are  bound  by  its 
recitals.  It  expressly  and  distinctly  states  that  the  Culvers 
had  agreed  to  purchase  the  land,  but  mentioned  no  price; 
and  that  the  Culvers  proposed  to  sell  certain  undivided  por- 
tions of  the  land  for  the  purpose  of  forming  an  association; 
and  that  the  subscribers  agreed  that,  in  case  the  purchase 
should  be  consummated  by  the  Culvers  to  the  extent  of 
about  seventy-live  acres,  more  or  less,  they  would  join  the 
Culvers  in  the  ownership  of  the  land,  and  pay  the  latter 
$1,500  an  acre  for  the  property.  It  is  not  claimed  that  the 
relations  of  the  parties  were  changed  by  any  subsequent 
agreement;  nor  are  the  recitals,  in  respect  to  the  purchase 
and  ownership  of  the  property  in  the  agreement  of  May 
16th,  1867,  really  inconsistent  with  the  agreement  of  Octo- 
ber, 1866. 

It  appears  by  the  evidence  that  the  Culvers  paid  for  the 
White  and  Wakeman  tract  $1,500  an  acre,  and  that,  although 
they  obtained  a  deduction,  by  way  of  discount,  from  the 
price,  it  was  not  very  considerable,  and  was  merely  a  deduc- 
tion for  anticipatory  payment.  And,  as  to  the  other  tract 
(the  Vreeland  tract),  according  to  the  testimony,  they 
appear  to  have  paid  $1,440  an  acre,  or  thereabouts,  for  it. 
But,  under  the  circumstances  of  the  case,  the  price  which 
they  paid  is  a  matter  of  indifterence.  No  reference  is  made 
in  the  agreement  of  October,  1866,  by  which  the  complain- 
ants obtained  their  interest  in  the  property,  to  the  price  to 
be  paid  for  the  land  by  the  Culvers;  but,  as  before  stated, 
the  subscribers  expressly  agree  thereby  to  pay  to  the  Cul- 
vers the  price  of  $1,500  an  acre  for  the  land. 
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But,  again,  it  appears  that,  as  early  as  1868,  five  years 
before  the  bill  was  filed,  Mr.  Chaddoek,  one  of  the  princi- 
pal witnesses  for  the  complainants,  became  aware  of  the 
price  which  was  paid  by  the  Culvers  for  the  property,  at 
least  so  far  as  that  part  which  was  purchased  from  White 
and  Wakeman  was.  concerned ;  and  it  appears,  also,  from 
his  testimony,  by  fair  inference,  that  the  other  complain- 
ants, or  those  under  whom  they  claim,  were,  also,  at  that 
time,  not  only  apprised  of  the  price  paid  by  the  Culvers, 
but  of  the  deficiency  in  the  number  of  acres,  mentioned  in 
the  bill. 

Mr.  Chaddoek  testifies  that  he  had  "five  or  six  friendly 
talks"  with  Isaac  B.  Culver  in  regard  to  both  matters; 
that  Culver  denied  that  there  was  any  deficiency  in  the 
contents;  that  Culver  alluded  to  Mr.  Pollock,  one  of  the 
subscribers,  as  threatening  to  bring  suit,  and  he  sajs  that 
Culver  made  no  objection  to  it,  and  that  he  (Chaddoek) 
construed  what  he  said  into  a  sort  of  defiance.  On  the  sub- 
ject of  the  delay  in  taking  legal  action,  in  respect  to  the 
price  and  deficiency  of  contents,  he  says  he  took  legal  advice 
in  1868,  and  asked  his  counsel  whether  the  taking  of  the 
deed,  which  he  then  took  for  part  of  the  property  in  the 
division  among  the  owners,  would  bar  him  from  any  claim 
in  respect  to  any  deficiency  which  might  be  made  to  appear, 
and  that  he  was  advised  by  his  counsel  that  it  would  not. 
He  also  says  that  that  was  not  all  the  reason  why  legal  pro- 
ceedings were  not  instituted,  but  that  there  were  a  variety 
of  reasons,  and  that  one  was  that  no  one  felt  like  attending 
to  the  matter,  or  "  working  it  up,"  as  he  terms  it,  or  taking 
the  necessary  trouble ;  and,  he  adds,  that  there  was  no  con- 
cert of  action  until  Mrs.  Dimon  brought  the  matter  up, 
referring,  it  is  presumed,  to  the  bringing  of  this  suit. 

In  reference  to  the  memorandum  set  out  in  the  bill,  and 
which  was  given,  as  the  complainants  allege,  by  Delos  E. 
Culver,  in  the  name  of  himself  and  Isaac  B.  Culver,  to  Mr. 
Dimon,  who  was  one  of  the  owners,  and  which,  it  is  alleged, 
is  evidence  that  the  property  was  purchased  by  the  Culvers, 
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in  trust  for  tLemselves  and  the  subscribers  and  the  other 
owners  mentioned  in  the  agreement  of  May,  1867,  or  those 
under  whom  they  claim,  it  may  be  said  that  it  appears  that 
the  body  of  the  memorandum  was  drawn  up  by  Mr.  Dimon 
and  was  presented  to  Delos  E.  Culver,  with  the  request  that 
he  would  fill  in  the  amounts,  and  they  were  filled  in  by  the 
latter  accordingly.  The  contents  of  the  Vreeland  tract  are 
misstated  in  it;  they  are  said  to  be  a  fraction  over  thirty- 
eight  acres.  But  that  is  a  matter  of  no  importance.  The 
amounts  which  the  association  paid  for  the  tracts,  in  the 
purchase  from  the  Culvers,  arc  correctjy  stated.  The  mem- 
orandum is  not  in  contrariety  to,  but  in  conformity  with, 
the  agreement  of  October,  1868. 

The  exploiiation  in  the  answer  and  in  the  testimony  of 
Delos  E.  Culver,  in  regard  to  the  addition  of  about  five 
acres  to  the  contents  of  the  tracts,  according  to  the  convey- 
ances to  the  Culvers,  is  not  satisfactory.  This  may  be  due 
to  the  distance  of  time  from  the  transaction  at  which  the 
explanations  are  made.  It  is  alleged,  in  the  answers,  that 
the  amount  added,  which  is  stated  with  exactness  at  five 
and  three  hundred  and  sixteen  one-thousandths  acres,  was 
understood  and  agreed  to  at  the  time  by  all  the  parties  in 
interest;  that  it  was  made  in  view  of  the  fact  that  White 
and  Wakeman  had  received  from  the  state,  in  1860,  a  grant 
of  the  land  under  water  in  front  of  the  tracts,  or  one  of 
them,  conveyed  by  them  to  the  Culvers,  and  the  latter,  being 
entitled  thereto  under  their  deed,  claimed  that  some  part 
of  the  land  under  water  should  be  reckoned  at  the  rate  at 
which  the  purchase  was  made  by  the  associates  from  them ; 
and  that  that  part  was  fixed  upon  as  five  and  three  hundred 
and  sixteen  one-thousandths  acres,  taking  into  calculation 
only  a  part  of  the  land  between  high  and  low-water  marks. 
It  appears  that,  by  an  act  of  the  legislature  (P.  L.  1860  p, 
229),  William  White,  Edgar  B.  Wakeman  and  Samuel 
Westcott  were,  in  1860,  authorized  to  erect  and  maintain 
all  such  walls,  piers  and  bulk-heads  in  front  of  their  land  on 
•  the  Hackensack  river  or  Newark,  bay,  in  the  township  of 
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Bergen,  in  the  county  of  Hudson,  as  might  be  necessary  for 
the  improvement  of  their  property,  or  the  benefit  of  com- 
merce, and  to  collect  wharfage  for  the  use  thereof,  and  to 
hold  and  enjoy  the  same  to  themselves,  their  heirs  and 
assigns ;  provided  that  no  such  pier  or  bulk-head  should  be 
erected  in  front  of  the  land  of  any  other  person,  and  that 
the  piers  or  bulk-heads  should  be  so  constructed  as  not  to 
interfere  with  or  obstruct  the  navigation  of  the  river  or  bay. 
It  might  well  be  that  this  right  was  regarded  as  of  great 
value  in  connection  with  the  land  lying  between  high  and 
low-water  marks  in  front  of  the  White  and  Wakeman  tract, 
and  that  the  probability  (for  such  there  seems  to  have  been) 
that  it  might  be  filled  up  and  reclaimed,  almost  without 
expense,  by  waste  earth  from  the  cuttings  of  the  railroad 
then  in  course  of  construction,  was  regarded  by  the  persons 
interested  in  the  speculation  as  equivalent  to  a  grant  of  the 
land,  and  that  they  were  at  that  time  willing  to  pay  for  it 
accordingly,  and  that  the  price  of  ?1,500  an  acre  for  the 
five  acres  and  a  fraction,  which,  it  is  said,  were  conceded  to 
be  added  by  reason  of  the  grant  by  the  legislature  to  White 
and  Wakeman,  was  regarded  as  just  compensation  for  it 
accordingly. 

It  must  be  remembered  that  the  transactions  under  con- 
sideration took  place  at  a  period  when  speculation  in  real 
estate  was  at  its  height,  and  prices  were  oftefl  obtained  for 
land  which,  judging  from  subsequent  experience,  were  very 
far  in  excess  of  its  true  value;  and  it  should  not  be  forgot- 
ten, in  this  connection,  that  the  bill  in  this  case  was  not  filed 
until  after  the  great  depreciation  in  the  real  estate  market 
was  well  advanced.  These  considerations  are  appropriate 
to  any  estimate  to  be  put  upon  the  testimony  ofl^ered  in  con- 
nection with  the  allowance  of  the  price  of  $1,500  an  acre 
for  the  land  under  water  in  front  of  the  White  and  Wake- 
man tract  which  was  not  conveyed  by  their  deed,  but  which, 
it  was  believed,  would  readily  and  without  expense  be 
reclaimed  and  be  made  available  to  the  owners  of  that 
property. 
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That  the  Newark  and  New  York  Railroad  Company  had 
agreed  with  the  Culvers  to  furnish  enough  earth,  from  the 
excavation  which  they  were  making,  to  fill  the  land  under 
water  to  that  extent  or  more,  in  consideration  of  which 
agreement  the  railroad  company  was  to  have  the  use  of  sev- 
eral acres  of  the  land  of  the  associates  for  their  tracks,  is 
testified  to,  and  no  attempt  made  to  contradict  it.  Certain 
it  is  that  the  existence  of  this  deficiency  must  have  been 
known  to  the  subscribers  to  the  agreement  of  October,  1866, 
from  the  beginning.  It  appears,  by  a  map  annexed  to  that 
agrecinent,  that  the  White  and  "Wakeman  tract,  and  the 
Vreeland  tract,  each  contained  about  thicty-five  acres,  being 
seventy  acres  in  the  whole,  and  as  early  as  about  1867,  it 
appears  from  the  testimony,  that  the  subscribers  w^ere  aware 
of  the  fact  of  the  existence  of  the  deficiency,  and  some  of 
them  spoke  to  Isaac  B.  Culver  on  the  subject. 

Delos  E.  Culver  testifies  that  it  was  as  late  as  1873  or 
1874  when  he  first  heard  of  any  allegation  that  there  was 
any  deficiency  in  the  quantity  of  the  land.  By  a  letter  of 
his,  dated  May  11th,  1874,  written  to  the  complainants' 
solicitor,  he  expressed  his  willingness  to  enter  into  a  written 
stipulation  with  such  of  that  gentleman's  clients  as  had  not 
settled  the  matter  theretofore,  to  employ  two  surveyors,  who 
should  take  the  deeds  and  measure  the  land,  and  ascertain 
the  deficiency*  if  any,  and  professed  his  willingness  to  pay 
for  one-half  of  it  at  the  rate  of  $1,500  per  acre;  and  he 
added  that  his  brother,  Isaac  B.  Culver,  had  told  him  that 
he  might  make  the  same  offer  for  him.  Isaac  died  on  or 
about  the  21st  of  October,  1875. 

The  reasons  which  are  given  for  the  failure  to  insist  upon 
satisfaction  for  the  deficiency,  and  taking  legal  proceedings 
in  the  premises,  are  not  such  as  to  relieve  the  complainants 
from  the  consequences  of  undue  delay  in  the  prosecution  of 
their  claim.  It  does  not  appear  that  Isaac  B.  Culver  ever 
recognized  the  claim  at  all,  but,  on  the  other  hand,  accord- 
ing to  the  testimony  of  Mr.  Chaddock,  he  denied  that  there 
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was  any  deficiency,  and  refused  to  recognize  any  liability 
on  that  head,  expressing  his  determination  to  defend  him- 
self in  any  legal  proceedings  which  might  be  brought  by 
Mr.  Pollock  on  that  ground.  At  least  six  years  elapsed 
between  the  time  when  the  money  was  paid  to  the  Culvers 
for  the  price  of  the  land,  and  the  time  of  bringing  this  suit, 
Delos  E.  Culver  swears,  as  before  stated,  that  he  never 
heard  of  any  such  claim  until  1873  or  1874.  He  was  adju- 
dicated a  bankrupt  on  the  23d  of  September,  1873. 

When  it  is  considered  that  this  claim  was  a  mere  money 
demand  against  the  Culvers,  in  respect  of  the  money  paid 
for  the  price  of  land  sold  by  the  acre,  but  deficient  in  quan- 
tity, it  is  obvious  that  the  remedy  of  the  complainants  was 
at  law.  They  insist,  indeed,  and  such  is  the  frame  of  the 
bill,  that  the  money  paid  by  the  complainants  to  the  Culvers 
was  paid  in  trust,  to  be  devoted  to  the  purpose  of  paying 
the  purchase-money  of  the  land,  and  the  bill  is  filed  against 
the  Culvers  as  trustees,  but  it  is  obvious  that,  in  the  agree- 
ment of  October,  1866,  the  relations  of  trustees  and  cestuis 
que  trust  did  not  exist  between  the  Culvers  and  the  com- 
plainants, but  the  subscribers  to  that  agreement  were  the 
purchasers  of  an  interest  in  the  property  from  the  Culvers 
at  a  fixed  price  ($1,500  an  acre),  and  if  the  latter,  in  selling 
the  property  by  the  acre,  received  from  the  subscribers  to 
the  agreement,  by  misrepresentation  of  the  contents  of  the 
land,  money  which  they  ought  or  would  not  otherwise 
have  received,  an  action  at  law  was  the  appropriate  remedy 
for  the  injury,  and  the  money  might  have  been  recovered 
accordingly. 

The  bill,  though  it  alleges  that  Uelos  E.  Culver  has  been 
adjudicated  a  bankrupt,  does  not  allege  that  he  has  acknowl- 
cilged  his  liability  since  such  adjudication.  The  claim 
must,  in  the  best  light  in  wliicli  it  can  be  viewed,  under  the 
circumstances,  be  rejected  by  this  court  as  a  stale  demand. 
It  should  be  stated,  in  this  connection,  that  Isaac  B.  Culver 
died,  as  has  been  before  shown,  before  any  testimony  was 
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taken  in  this  cause.     The  testimony  of  the  complainants, 
therefore,  became,  by  his  death,  incompetent  as  against  his 
estate.     Ijanning  v.  Lanmig,  2  C.  K  Gr.  228. 
The  bill  will  be  dismissed,  with  costs. 


Amblia  L.  Gilmore  and  others 

V. 

Georgb  F.  Tuttlk  and  others. 

A  trust  was  created  to  provide  a  home  for  a  wife  and  her  children ; 
to  raise  a  specified  sum  by  a  sale  of  certain  lands,  and  *'  to  invest  in 
good  securities  "  and  pay  the  income  of  such  sum  to  the  cestuis  que  trusty 
with  power  to  convey  the  homestead  and  *'  to  change  the  investments 
at  his  (the  trustee's)  discretion  from  one  good  security  to  another"; 
and  providing  that  the  trustee  should  **  not  be  liable  or  responsible  for 
any  other  cause,  matter  or  thing  except  my  own  willful  and  inten- 
tional breaches  of  the  trust.''  The  trustee  sold  part  of  the  lands, 
taking  therefor  second  mortgages  to  secure  the  bonds  given  for  pur- 
chase-money, by  the  grantee,  a  married  woman,  alleged  to  have  been 
at  that  time  responsible.  The  lands  sold  consisted  of  town  lots,  and 
the  trustee  sold  every  alternate  lot.     It  also  appeared  that  the  trustee 


NoTB. — In  liehden  v.  Wesley,  29  Beav,  SIS,  executors  were  directed  to 
invest  the  residue  in  leasehold  houses,  and,  in  the  meanwhile,  **in  gov- 
ernment stocks  in  the  Bank  of  England,"  to  be  held  in  trust.  Each 
of  them  was  to  be  responsible  for  and  chargeable  with  such  moneys 
only  as  he  should  actually  receive,  and  not  answerable  or  accountable 
for  the  others,  nor  for  loss  from  depositing  with  any  banker.  Two 
executors  proved,  and  one  drew  out  a  deposit  from  testatrix's  bank 
and  deposited  it  in  another  bank,  in  the  joint  names  of  himself  and 
his  co-executor,  on  January  20th,  1856 ;  on  September  3d,  1856,  the 
latter  bank  failed. — Ileldj  that  both  were  liable,  notwithstanding  the 
indemnity  clause,  and  also  a  request  by  the  tenant  for  life  to  change 
such  deposit. 

In  Brumridge  v.  Brumridge^  27  Beav,  5,  a  marriage  settlement  con- 
tained a  provision  that  the  trustees  should  be  chargeable  only  for  their 
own  respective  receipts  and  payments,  acts  and  willful  defaults,  and 
not  otherwise  (the  joining  in  receipts  for  form's  sake  notwithstanding) ; 
that  one  trustee  paying  or  consenting  to  the  payment  of  money  to  a 

40 
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procured  no  appraisement  of  the  value  of  the  premises  mortgaged; 
did  not  ascertain  for  how  much  they  rented,  and  did  not  himself  think 
they  were  worth  double  the  encumbrances  thereon,  and  that  the  sales 
were  made  without  the  direction  or  approval  of  the  wife. — Heldf 

(1)  That  selling  every  alternate  lot  in  such  a  tract,  with  the  inten- 
tion of  benefiting  those  remaining  by  the  subsequent  improvements 
on  those  sold,  was  a  fair  exercise  of  discretion. 

(2)  That  the  trustee  was  liable  for  the  loss  to  the  estate  by  reason  of 
his  taking  the  second  mortgages  for  the  lots  sold,  and  that  the  clause 
above  quoted  in  the  trust  deed  did  not  exonerate  him ;  nor  the  fact 
that  the  trustee,  being  in  doubt  as  to  the  propriety  of  accepting  such 
securities,  consulted  counsel,  who  advised  him  that  such  mortgages 
were  proper  investments  (it  appeared  that  the  trustee,  who  was  him- 
self a  counsellor  at  law,  was  not  satisfied  with  the  investments,  but 
only  intended  that  they  should  be  temporary,  and  had  never  been 
able  since  then  to  convert  them  into  '*  productive,  absolute  secu- 
rities'*); nor  the  fact  that  the  grantee  and  obligor,  when  the  bonds 
were  given,  was  financially  responsible. 

(3)  That  the  proper  measure  of  indemnity  is  the  value  of  the  prop* 
erty  at  the  time  of  sale,  with  interest. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofa. 
J/r.  i?.  Waj/ne  Parker^  for  complainants. 
Mr,  J.  W,  Taylor y  for  defendants. 


co-trustee,  with  a  bona  file  intent  to  accelerate  the  performance  of  the 
trust,  should  not  be  responsible  for  the  conduct  or  misconduct  of  such 
co-trustee,  nor  answerable  for  his  application  or  misapplication  of  such 
money,  or  any  part  thereof;  nor  for  any  loss  incurred  in  making 
investments  or  depositing  the  funds  in  any  bank  during  the  life-time 
of  the  wife,  by  and  with  her  consent ;  nor  for  any  loss  or  damage  in 
or  about  the  execution  of  all  or  any  of  such  trusts  or  powers,  without 
the  respective  willful  default  of  such  trustee  or  trustees.  The  defend- 
ant trustee  denied  his  liability  for  a  loss  caused  by  his  co-trustee, 
because  he  had  taken  only  a  formal  or  nominal  part  in  the  execution 
of  the  trust,  but  he  admitted  that  he  had  signed  some  receipts,  after 
his  co-trustee  had  signed,  which  enabled  such  co-trustee  to  obtain 
part  of  the  funds. — lleld^  that  he  was  liable,  and  that  the  indemnity 
clause  did  not  exonerate  him  from  the  consequences  of  any  acts  by 
which  the  funds  had  been  misapplied. 

In  Brice  v.  Stokes,  11  Ves,  S19,  a  will  directed  that  the  executors 
should  not  be  answerable  or  accountable  for  any  loss  which  might 
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The  Chancellor. 

The  bill  is  filed  by  Amelia  L.  Gilmore,  late  wife  of  James 
E.  Gilmore,  and  her  infant  son,  for  relief  against  the  defend- 
ant, George  F.  Tuttle,  as  trustee  under  a  declaration  of 
trust  dated  March  2d,  1869.  The  other  defendants,  besides 
the  trustee,  are  the  other  children  of  Mr.  and  Mrs.  Gilmore. 
By  the  declaration  just  mentioned,  it  was  recited  that  a 
separation  had  taken  place  on  the  5th  of  December,  1867, 
between  Mr.  and  Mrs.  Gilmore  (they  were  subsequently 
divorced,  on  her  application,  in  or  about  1871,  and,  within 
a  short  time  thereafter,  Mr.  Gilmore  married  again),  and 
that,  in  pursuance  of  the  terms  and  agreement  for  separa- 
tion, Mr.  Gilmore  and  his  wife,  in  order  to  secure  a  fund 
for  her  and  their  four  children,  on  that  day  (December  5th, 
1867),  conveyed  to  Mr.  Tuttle,  in  fee-simple,  three  tracts  of 
land  in  the  town  of  Orange,  in  this  state,  one  containing 
Beventeen  and  thirty-four  one-hundredths  acres,  another  two 
acres  and  seventy  one-hundredths,  and  the  third,  a  lot  of 
fifty  feet  front  by  two  hundred  and  forty  feet  deep. 

The  trust,  in  respect  to  the  property,  was  declared  by 
Mr.  Tuttle  substantially  as  follows:  That  he  held  the 
premises  only  in  trust,  first,  to  raise  and  pay,  wuthin  six 
months  from  the  date  of  the  declaration,  a  specified  sum 
for  counsel  fees  and  legal  expenses  theretofore  incurred  by 


happen,  of  all  or  any  part  of  the  estate,  so  as  such  loss  be  not  through 
their  willful  neglect  or  default;  that  one  should  not  be  answerable  K^r 
the  acts,  receipts,  payments  or  defaults  of  the  others,  but  each  one 
for  his  own  only.  One  executor,  with  the  consent  of  the  husband  of 
the  cestui  que  trust,  knowingly  permitted  money  to  remain  with  the 
other  executor  on  his  personal  security,  such  money  having  been 
derived  from  a  sale  of  the  testator's  lands,  under  a  power  requiring 
both  executors  to  act. — Ileldj  that  the  first-named  executor  was  liable 
lor  its  loss. 

In  Sadler  v.  Hohbsy  2  Bro,  C.  C.  114i  the  testator  inserted  in  his  will 
the  common  clause  that  his  executors  should  not  be  liable  for  the  acts 
of  each  other.  Both  executors  joined  in  drawing  bills  of  exchange  for 
£7,000,  and  the  proceeds  were  paid  to  one  of  them,  and  remained  in 
his  hands  for  seven  years,  when  he  became  bankrupt. — Held,  that  the 
other  executor  was  responsible  for  the  amount.  To  the  same  effect  are 
Undenoood  v.  Stevens,  1  Meriv,  712;  Bone  v.  CookCj  IS  Price  SS2 ;  Dawsim 
y.  Clarke,  18  Ves.  254. 
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Mrs.  Gilmore ;  secondly,  to  raise,  by  the  sale  of  a  specified 
portion  of  the  tract  of  seventeen  acres  and  thirty-four  one- 
hundredtlis,  or  some  part  thereof  (provided  such  sale  could 
be  advantageously  made),  $12,000;  and  if  the  sale  of  that 
part  of  the  tract  should  not  produce  so  much  as  that  sum, 
then,  as  soon  as  an  advantageous  sale  could  be  made,  to 
make  up  the  deficiency  by  a  sale  of  the  other  property 
before  mentioned,  or  some  part  thereof,  and  to  pay  to  Mrs. 
Gilmore  $2,000  of  the  $12,000,  in  cash,  for  her  own  free  use 
and  disposal,  and  to  hold  $10,000  in  trust  for  her  aduring 
her  life,  and  to  invest  it,  or  some  part  of  it,  in  a  homestead 
for  her,  and,  as  trustee,  to  hold  the  title  of  the  property 
which  might  be  so  purchased,  and  to  invest  in  good  secu- 
rities so  much  of  the  $10,000  as  might  remain  in  his  hands 
after  purchasing  the  homestead,  and  to  pay  to  her  the 
annual  interest  thereof,  he  to  have  power  to  convey  the 
homestead,  if  it  should  seem  desirable,  and,  with  the  $10,000, 
or  any  part  of  it,  to  purchase  another  homestead  if  it  could 
be  done  to  advantage,  and  to  change  the  investments  at  bis 
discretion  from  one  good  security  to  another,  provided  that 
in  no  case  the  sum  held  in  trust  and  invested  should  be 
reduced  below  $10,000;  and  to  pay  over,  from  time  to  time, 
to  Mrs.  Gilmore,  for  her  own   free  use  and  disposal,  the 


In  Pride  v.  Fooks^  2  Beav.  430^  the  trustee  was,  by  the  will,  to  be  only 
accountable  for  losses  happening  through  his  willful  neglect  and  mis- 
conduct. The  will  directed  him  to  invest  in  consols,  instead  of  which 
he  invested  on  a  mortgage  of  real  estate. — Ileldy  that  he  was  liable  for 
whatever  amount  of  consols  the  fund  paid  into  his  hands  would  have 
brought  on  that  day,  together  with  the  accumulations. 

In  Dix  V.  Bur/ordf  19  Beav.  ^09^  a  mortgage  of  £400  was  given  to  two 
executors  in  trust  to  pay  the  income  to  A.  for  life,  and,  at  A.*8  death, 
to  distribute  the  principal,  with  the  clause  that  they  should  be  charge^ 
able  only  for  their  respective  receipt**,  payments,  acts  and  willful 
defaults.  One  executor  received  the  £400  during  the  life-time  of  A., 
and  misapplied  it,  continuing  the  payment  of  the  interest,  however, 
to  A. — Heldf  that  the  other  executor  was  not  exonerated  by  the  indem- 
nity clause,  which  covered  only  any  depreciation  in  the  mortgaged 
premises,  or  inability  in  the  mortgagor  to  pay,  and  not  neglect  to  take 
steps  necessary  to  secure  the  fund. 

In  iStiles  v.  Guy,  4  You.  <fc  Co/L  571,  1  Mac.  &  G,  ^^,  under  a  will  con- 
taining  a  similar  clause,  and  appointing  three  executors,  A.,  B.  and  C, 
to  hold  the  estate  as  trustees,  with  directions  to  get  in  testator's  book 
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increase,  if  any  there  should  be,  of  the  $10,000  realized  from 
the  investment  or  investments,  and,  on  her  death,  to  hold 
the  $10,000  so  invested,  in  trust  for  Amelia  L.  Gilmore,  the 
daughter  of  Mr.  and  Mrs.  Gilmore,  with  certain  limitations 
and  gifts  over,  set  forth  in  the  declaration  ;  and,  thirdly,  if 
any  money  arising  from  the  sale  or  sales  of  real  estate  before 
mentioned  should  remain  in  the  hands  of  the  trustee,  or  if 
any  of  the  real  estate  should  remain  unsold  after  raising 
the  $12,000  with  interest,  from  the  date  of  the  declaration* 
of  trust,  after  paying  all  taxes,  assessments  and  expenses, 
and  after  fulfilling  the  trust  declared  in  the  first  and  fourth 
sections  of  the  instrument,  then  to  hold  the  surplus  money 
and  the  residue  of  the  real  estate  in  trust  for  the  benefit  of 
the  sons  of  Mr.  and  Mrs.  Gilmore  and  the  issue  of  any 
deceased  son,  and  to  sell  that  real  estate  when  the  youngest 
of  the  sons  should  reach  the  age  of  twenty-one,  or  as  soon 
thereafter  as  an  advantageous  sale  could  be  eftected,  and  to 
sell  it,  or  any  part  of  it,  before  the  time  when  the  youngest 
of  the  sons  should  reach  majority,  if  it  should  seem  best  so 
to  do,  provided  Mr.  Gilmore  should  give  his  consent;  and 
to  divide  the  sum  of  $15,000,  if  so  much  should  be  realized, 
and,  if  not,  then  so  much  as  the  amount  should  be,  in  equal 
parts,  among  the  sous  of  Mr.  and  Mrs.  Gilmore,  the  issue 


debts  and  securities  not  approved  by  them,  they  all  proved,  but  B.  and 
C.  left  the  management  of  the  trust  to  A.,  who  was  an  attorney  in  great 
credit,  and  had  been  entrusted  by  the  testator  with  large  sums  of 
money,  amounting,  at  testator's  death,  to  £10,000.  secured  by  A.'s 
notes  and  receipts ;  B.  and  C.  never  took  any  steps  to  enforce  pay- 
ment of  this  sum  from  A.,  who,  six  years  after  testator's  death,  became 
bankrupt. — JfeU,  that  by  proving  the  will,  both  B.  and  C.  became  liable 
to  make  good  the  loss  occasioned  by  A.'s  bankruptcy. 

In  Wilkins  v.  Hogg,  3  Giff.  116,  besiries  the  ordinary  indemnity  clause, 
this  followed:  ^'And  f>articularly  that  any  trustee  who  shall  pay  over  to 
his  co-trustee,  or  shall  do  or  concur  in  any  act  enabling  his  co-trustee 
to  receive  any  moneys  for  the  general  purposes  of  my  will,  or  for  any 
definite  purpose  authorized  by  my  will,  shall  not  be  obliged  to  see  to 
the  due  application  thereof,  nor  shall  such  trustee  be  subsequently 
rendered  responsible  by  any  express  notice  or  intimation  of  the  actual 
misapplication  of  the  same  moneys."  The  three  executors  were 
directed  to  effect  an  insurance  of  £4,000  on  the  life  of  one  S.,  for  the 
benefit  of  S.'s  children.  They  did  so  in  1854,  and  on  her  death,  in 
1857|  the  sums  due  on  the  policies  were  paid  to  one  of  them,  the  others 
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of  any  deceased  son  to  take  the  share  which  its  parent 
would  have  had  if  living ;  and  if  more  than  $15,000  should 
be  so  realized,  then  to  hold  the  excess  in  trust  for  and  to 
divide  it  equally  among  the  four  children  of  Mr.  and  Mrs. 
Gilmore,  with  substitution  of  the  issue  of  any  deceased  child 
for  its  parent;  and,  fourthly,  in  case  Mr.  Gilmore  should 
not  pay  to  Mrs.  Gilmore  a  specified  sum,  on  the  first  of 
each  month,  for  the  support  of  each  of  their  children  so 
long  as  the  children  should  reside  with  their  mother,  or 
elsewhere  away  from  their  father  with  his  consent,  accord- 
ing to  the  provisions  of  the  agreement  of  separation,  the 
trustee  was  to  supply  the  deficiency  out  of  such  surplus 
fund  belonging  to  the  children  as  might  be  in  his  hands, 
and  to  mortgage  or  sell,  at  his  discretion,  so  much  of  the 
real  estate  remaining  unsold  and  held  in  trust  to  make  up 
the  arrears,  provided  that  that  should  be  done,  if  possible,  in 
such  a  way  as  to  produce  no  inequality  between  the  shares 
of  the  children.  The  deed  contained,  also,  the  following 
provision : 

"  And,  lastly,  it  is  understood  and  agreed,  as  a  condition  of  the 
trust  hereby  assumed  and  declared,  that  I,  the  said  George  F.  Tuttle, 
shall  not  be  liable  or  responsible  for  any  other  cause,  matter  or  thing, 
except  my  own  willful  and  intentional  breaches  of  the  trust  herein 
expressed  and  contained.** 

alleging  that  they  permitted  him  to  receive  the  pum,  on  the  distinct 
understanding  that  he  was  to  deposit  it  forthwith  in  a  desiffnatcnl 
bank,  in  the  joint  names  of  the  three  trustees ;  that  he  informed  them 
that  he  had  done  so,  but,  in  fact,  had  appropriated  it  to  his  own  U8e. 
On  a  suit  by  the  children  of  S., — Held^  that  the  co-executors  were  not 
liable,  coming  directly  under  the  above-stated  clause.  See,  also,  West- 
ley  V.  Clarke^  1  Eden  357^  a  case  disapproved,  however,  in  Sadler  v. 
Hobhs,  2  Bro.  C.  C,  II4, 

In  Ames  v.  Armstrong^  106  Mass.  15^  a  testator  directed  that  the  jud^e 
of  probate  should  not  require  any  sureties  of  his  executors,  either  in 
that  capacity  or  as  trustees.  Und^r  the  statute,  they  gave  a  joint  and 
several  bond  without  sureties. — Held^  that  one  was  liable  thereon  for 
the  acts  of  the  other  in  appropriating  to  his  own  use  the  proceeds  of 
sale  of  certain  bank  stocks  and  coupons.  And,  see,  the  cases  citcnl 
therein  as  to  liabilities  on  such  bonds,  and,  also,  Braxton  v.  Albert^  25 
Tnd,  82;  S<mth  v.  Hot/,  3  Mon.  88;  Hughletl  v.  Hughlett,  5  Humph.  453; 
Clark  V.  Niles.  Jfi  Miss,  460;  Edes  v.  Gareg,  4$  Md.  24;  Perry  v.  QmibelL 
10  W.  Va.  228. 
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By  writing,  signed  and  sealed  by  them,  upon  the  deed, 
Mr.  and  Mrs.  Gilmore  declared  that  they  had  read  the 
declaration  of  trust,  and  approved  of  its  terms  and  con- 
ditions. 

The  bill  avers  and  charges  that  the  raising  of  $12,000, 
with  interest  from  the  date  of  the  declaration  of  trust,  by 
sale  of  the  property,  or  part  of  it,  and  the  payment  thereout 
of  $2,000  to  Mrs.  Gilmore,  with  interest,  and  the  investment 
of  the  remainder  of  $10,000  for  her  for  life,  the  payment  to 
her  of  the  income  thereof,  and  the  raising  and  payment  to 
her  of  the  sum  allowed  for  each  of  the  children  residing 
away  from  their  father,  as  mentioned  in  the  fourth  section 
of  the  declaration  of  trust,  were,  by  the  terms  of  the  decla- 
ration, made  the  first  and  paramount  duties  of  the  trustee. 
It  states,  also,  that  all  the  management  of  the  trust  was  left 
by  Mrs.  Gilmore  entirely  to  the  trustee,  and  that  she  has 
received  from  him  certain  sums  of  money  over  the  $2,000, 
and  part  of  the  income  of  the  residue,  and  part  of  the  sum 
due  her  for  the  maintenance  of  the  children,  irregularly  up 
to  two  years  before  the  tiling  of  the  bill,  when  the  arrears 
had  accumulated  to  over  $1,200,  and  that,  about  June,  1871, 
the  trustee  gave  her  possession  of  the  house  where  she  now 
resides,  which  he  had  purchased  as  the  homestead,  as  the 
bill  states,  at  an  expense  of  $3,700,  subject  to  a  mortgage 
of  $600  thereon. 


In  Mordecai  v.  Boylan^  6  Jones  Eq,S66,  four  executors  were  appointed, 
three  living  in  North  Carolina  and  one  in  Mississippi.  No  security  was 
to  be  required  of  them,  and  they  were  not  to  be  liable  for  the  acts, 
negligences  and  omissions  of  each  other.  (.)ne  executor,  the  plaintiff, 
qualified  in  North  Carolina,  and  the  one  in  Mississippi  qualified  there. 
The  estate  was  very  large,  consisting  of  lands  in  both  the  states  named, 
and  bonds  &q.  from  debtors  in  both  states.  Tlie  assets  in  North  Car- 
olina were  not  sufficient  to  satisfy  all  the  pecuniary  legacies. — Held, 
that  the  executor  in  North  Carolina  was  not  obliged  to  take  out  letters 
in  Mississippi,  to  collect  debts  &c.,  there,  because  one  executor,  resi- 
dent there,  was  presumably  nominated  for  that  express  purpose ;  and 
that  this  presumption  was  aided  by  the  fact  that  they  were  excused 
from  all  responsibility  for  each  other^s  acts. 

A  provision  in  a  deed  of  assignment  for  the  benefit  of  creditors,  that 
the  assignees  shall  not  be  held  liable  for  any  losses,  insolvency  or 
defaults  that  shall  happen  in  the  execution  of  the  trust,  unless  in  case 
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The  bill  alleges  that  the  complainants  have  discovered 
that,  previous  to  the  end  of  the  year  1872,  the  trustee  had 
made  conveyances  of  parts  of  the  property  mentioned  in 
the  declaration  of  trust,  as  follows :  First — A  part  to  Den- 
nis Kennelly  and  others,  by  deed  dated  June  3d,  1868,  for 
a  consideration  of  $619.  Second — To  Amelia  B.  Gilmore, 
the  then  wife  of  Mr.  Gilmore,  ten  tracts,  for  a  consideration 
of  $18,000,  by  deed  dated  August  28th,  1871.  Third— Two 
other  tracts  to  her,  by  deed  dated  March  4th,  1872. 
Fourth — Nine  lots  to  her,  by  deed  dated  May  5th,  1872, 
for  a  consideration  of  $6,472.76.  Fifth — Another  lot  to 
her,  by  deed  dated  August  28th,  1871,  for  a  consideration 
of  $50b. 

The  bill  states  that,  with  the  exception  of  the  sums  paid 
over  to  Mrs.  Gilmore,  the  complainant,  as  before  men- 
tioned, the  whole  of  the  consideration  of  those  deeds  was, 
from  time  to  time,  accepted  by  the  trustee  in  second  mort- 
gages, which  have  since  proved  utterly  worthless,  and  is 
entirely  lost,  while  the  lands  have  long  been  in  the  hands 
of  honest  purchasers,  against  whom  no  lien  for  the  pur- 
chase-money could  be  enforced  ;  that  the  lots  so  sold  were 
taken  out  of  the  property  in  such  manner  as  to  leave  the 
balance  of  the  tract  in  small  parcels,  which  are  almost 
valueless  at  the  present  time,  or  in  any  event  or  manner, 
unless  the  whole  neighborhood  were  improved  and  built  up 
in  such  small  lots.  It  states,  also,  that  the  sales  and  the 
receipt  of  the  consideration  moneys  in  vyorthless  securities, 
were  entirely  without  the  knowledge,  assent  or  consent  of 
the  complainants,  and  that  they  had  nothing  to  do  with 

of  willful  neglect  of  duty  or  want  of  proper  care  and  fidelity  on  their 
part,  does  not  alter  their  responsibility  (Hennesy  v.  Western  Bankj  6  W. 
A  S,  300  J  Oordon  v.  Cannon^  18  Gratt.  S87 ;  Ashurst  v.  Martin^  9  Porter 
566;  Whipple  v.  Pope,  S3  III.  33j^.  See  0' Fallon  v.  Polk,  13  Mo,  26^) ; 
although,  in  some  cases,  such  provision  has  been  held  to  avoid  the 
deed,  because  restrictive  of  the  assignee's  legal  duty  and  liability 
(LUchfield  V.  White,  3  Samlf.  646,  7  N.  Y.  438 ;  Metcalf  v.  Van  Brunt,  37 
Barb,  621 ;  Olmstead  v.  Herriek,  1  E.  D,  Smith  310;  Hutchinson  v.  Lord, 
1  Wig.  287;  True  v.  Congdon,  44  N.  H,  48;  but  see  Jacob*  v.  AUen^  18 
Barb.  549;  Baldwin  v.  Peet^  22  Tex,  708).-^Ref, 
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them,  and  that  those  sales  for  such  considerations  were  not 
proper  or  legal,  and  are  breaches  of  the  trust  set  forth  in 
the  declaration  of  trust,  and  that  the  trustee  is  accountable 
in  this  court  for  such  moneys  as  have  been  so  lost  by  him 
in  those  sales.  It  states,  also,  that  the  remainder  of  the 
lands  are  encumbered  with  taxes  which  have  not  been 
paid  by  the  trustee,  and  that  they  ought  to  be  sold  in  whole 
or  in  part  for  the  purpose  of  the  trust. 

The  bill  prays  an  answer,  and  that  the  trustee  may  set 
forth  a  just  and  true  account  of  all  his  dealings  with  the 
trust  property,  and  that  it  may  be  decreed  that  the  sales 
and  transactions  mentioned  and  complained  of  in  the  bill 
were  improper  and  illegal,  and  that  the  trustee  is  account- 
able for  them,  and  that  he  may  be  decreed  to  account,  as 
trusts,  in  this  court,  for  and  pay  over  all  moneys  which 
have  been  so  lost,  and  the  loss  and  damage  to  the  trust 
estate,  and  to  come  to  an  account  of  all  moneys  or  property 
for  which  he  is  accountable  as  trustee,  and  to  pay  to  the 
complainant  Mrs.  Gilmore  all  arrears  due  her  for  interest 
or  support  of  the  children,  and  that  a  proper  decree  may  be 
made,  upon  the  accounting,  by  this  court,  for  the  enforce- 
ment and  fulfillment  of  the  trusts  by  the  trustee,  or  some 
other  proper  trustee,  to  be  appointed  by  the  court,  and  that 
the  complainants  may  have  other  and  further  relief,  and 
especially  that,  if  it  be  thought  advisable,  a  sufficient  por- 
tion of  the  remainder  of  the  lands  be  sold,  by  order  of 
the  court,  to  make  up  such  sums  as  to  this  court  it  seems 
equitable  should  be  made  up. 

The  trustee,  by  his  answer,  admits  the  execution  by  him 
of  the  declaration  of  trust,  and  that  he  entered  upon  the 
execution  of  the  trust  accordingly,  and  that  he  has  sold  the 
property  in  question,  stated  in  the  bill,  to  Dennis  and 
Michael  Kennelly  and  Mrs.  Amelia  B.  Gilmore,  and  alleges 
that  he  has  received  all  of  the  consideration  for  the  convey- 
ances to  the  Kennellys  in  cash,  and  charged  himself  there- 
with as  trustee,  and  expended  it  in  payments  required  to  be 
made  by  him  under  the  declaration  of  trust;  and  that  the 
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tracts  secondly  and  thirdly  described  in  the  declaration  of 
trust,  still  remain  in  his  possession  undisposed  of.  As  to 
the  land  sold  to  Mrs.  Amelia  B.  Gilmore,  he  states  that  the 
complainant  Mrs.  Gilmore  \yas  urgent  that  he  should  make 
some  sale  in  order  to  produce  the  fund  of  $10,000;  that  he 
had  made  an  eflfort  to  make  a  sale,  but  the  property  had 
not,  at  the  auction,  brought  such  a  price  as  was  satisfactory 
to  Mr.  Gilmore  ;^  that,  subsequently,  Mr.  Gilmore  applied  to 
him  and  requested  him  to  sell  certain  portions  of  the  tract 
of  seventeen  acres  and  thirty-four  one-hundredths,  to  his 
then  wife,  Mrs.  Amelia  B.  Gilmore,  the  sales  to  be  made  in 
the  plots  or  tracts  in  which  they  were  subsequently,  in  fact, 
made ;  that  plan,  which  was  after  the  manner  of  sale  in  alter- 
nate lots,  being  suggested  because  the  improvements  which 
the  grantee  was  expected  to  put  upon  the  property  would 
enhance  the  salable  value  of  what  remained  unsold;  that 
the  trustee  at  first  objected  to  the  sale,  because  it  was  unnec- 
essary to  sell  so  much  in  order  to  produce  the  fund  of 
$10,000,  and  that,  thereupon,  Mr.  Gilmore  complained  to 
him  of  the  refusal  as  being  prejudicial  to  the  interests  of 
the  trust  and  the  beneficiaries  thereunder;  to  the  force  of 
which  considerations  the  trustee  at  length  yielded  and  con- 
sented to  make  the  sales;  that  when  Mr.  Gilmore  and  his 
present  wife  proposed  good  security  for  the  consideration 
money  of  the  conveyances  by  the  bonds  and  mortgages, 
which  he,  on  the  delivery  of  the  deeds  therefor  did  receive, 
the  trustee  had  doubts  as  to  the  propriety  of  receiving  the 
securities  thus  ottered,  and  applied  to  a  counsellor  at  law  of 
this  state,  of  long  standing,  and  of  much  experience  in  legal 
matters,  as  his  counsel,  and  asked  his  opinion  as  to  whether 
he  should  accept  the  securities  proposed,  and  the  counsel, 
after  being  fully  informed  as  to  all  the  facts,  and  that  the 
mortgages  which  were  oftered  to  the  trustee  for  the  consid- 
eration of  the  conveyances  were  second  to  other  mortgages 
on  the  same  property,  advised  the  trustee  that  such  securi- 
ties would  be  a  suflScient  and  proper  investment  for  him,  as 
trustee,  to  make,  and  that  thereupon  he  delivered  the  deeds 
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and  took  the  bonds  and  mortgages  therefor,  which  he  still 
holds;  that  at  the  time  he  had  been  informed,  and  believed, 
that  the  grantee,  Amelia  B.  Qilmore,  was  possessed  of  a 
large  amount  of  property,  and  was  reputed  to  be  of  large 
means;  and  he  also  avers  that,  in  making  the  sales  to  her, 
he  was  actuated  solely  by  a  desire  to  do  the  best  in  his 
power  for  the  truajt  estate  in  his  hands,  and  for  the  benefit 
of  those  interested  therein,  and  that  he  has  derived  no  per- 
sonal benefit  whatever  therefrom ;  and  he  submits,  in  view 
of  all  the  facts,  that  in  making  those  sales  he  is  not  justly 
or  equitably  chargeable,  liable  or  responsible  for  any  "  will- 
ful and  intentional"  breaches  of  the  trust. 

On  the  hearing,  the  liability  which  it  is  sought  to  estab- 
lish in  this  suit  was  put  upon  two  grounds  only :  one,  the 
manner  in  which  the  sales  of  the  lots  on  the  tract  of  seven- 
teen and  thirty-four  one-hundredths  acres  had  been  made, 
and  the  other  the  character  of  the  securities  taken  as  con- 
sideration for  the  sales  to  Mrs.  Amelia  B.  Gilmore.  As  to 
the  first,  it  does  not  appear  that  there  was  any  want  of  dis- 
cretion on  the  part  of  the  trustee  in  so  making  the  sales. 
No  witness  is  produced  who  testifies  that  such  a  method  is 
injurious  to  the  property,  and  there  is  reason  to  assume 
that,  in  view  of  the  fact  that  it  was  proposed  to  sell  the 
property  in  building  lots,  for  improvement,  that  that 
method  was  not  only  unobjectionable,  but  the  most  advan- 
tageous that  could  have  been  adopted  under  the  circum- 
stances. At  all  events  it  was  a  fair  subject  for  the  discretion 
of  the  trustee,  and  he  appears  to  have  exercised  his  discre- 
tion in  regard  to  it,  fairly. 

As  to  the  second  ground :  It  appears  clearly  that,  by  the 
sales  to  Mrs.  Amelia  B.  Gilmore,  a  large  part  of  the  tract  of 
seventeen  and  thirty-four  one-hundredths  acres  w^as  almost 
entirely  lost  to  the  estate.  Out  of  all  the  securities  (they 
were  all  second  mortgages)  taken  for  the  consideration 
thereof,  only  $1,000  were  realized  by  the  trustee,  and  that 
money  was  obtained  by  the  assignment  of  one  of  the  mort- 
gages.    For  the  rest  nothing  was  realized,  the  first  mort- 
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gages  having  been  foreclosed,  and  the  properties  prodacing 
at  the  sale  nothing  for  the  second  mortgages.  The  bonds, 
too,  are  worthless,  the  obligors  therein,  Mr.  and  Mrs.  Qil- 
niore,  being  utterly  insolvent.  The  counsel  for  the  trustee 
insists  that,  under  the  provision  of  the  declaration  of  trust 
that  the  trustee  shall  not  be  liable  or  responsible  for  any 
other  cause,  matter  or  thing,  except  hie  own  willful  and 
intentional  breaches  of  the  trusts,  the  trustee  ought  not, 
under  the  circumstances  of  the  case,  to  be  held  responsible 
for  the  loss  so  incurred  by  the  trust  estate,  especially  since 
the  trustee,  having  doubts  about  the*propriety  of  accepting 
the  mortgages  for  the  consideration  of  the  conveyances, 
acted  upon  the  advice  of  counsel,  who  was  fully  informed 
of  all  the  facts. 

It  appears,  by  the  testimony  of  the  trustee,  that  the  com- 
plainant Mrs.  Gilmore  did  not  know  of  the  sales  in  ques- 
tion ;  that  she  never  made  any  request  that  tliey  should  be 
made,  though  she  did  make  requests,  in  general,  that  sales 
should  be  made  of  the  property  to  raise  the  $10,000.  He 
says  he  did  not  inform  her  that  he  had  made  those  sales 
until  after  the.  deeds  were  passed,  and,  indeed,  that  that  was 
the  fact  in  regard  to  nearly  all  the  sales  which  he  made.  He 
says,  also,  that  at  the  time  of  the  transaction  of  the  sales  to 
Mrs.  Amelia  B.  Gilmore,  he  had  very  considerable  doubts 
about  them,  and  spoke  to  a  lawyer,  who  was  acting  as  his 
adviser;  that  the  latter  told  him,  as  his  counsel,  that  the 
securities  which  were  offered  to  him  (the  second  mortgages) 
were  proper  securities — proper  investments  ;  that  the  inten- 
tion at  the  tiniu  was,  that  this  (the  accepting  of  second 
mtirtgages)  would  be  a  mere  temporary  matter,  and  that 
productive,  absolute  securities  were  to  be  speedily  substi- 
tuted for  those  which  he  was  asked  to  accept;  that  he 
endeavored  for  some  time  to  get  those  securities,  but  never 
succeeded,  and  that  the  crash  of  1873  came,  and  after  that 
it  was  utterly  impossible  to  get  any  change  of  the  securities 
at  all.  To  the  question,  whether  his  counsel  told  him  that 
second  mortgages  were  legal  investments  of  trust  funds,  ho 


5  Stew.]  MAY  TERM,  1880.  628 

Giloiore  v,  Tuttle. 


answers  that  the  latter  did  not  say  so  in  so  many  words, 
that  they  were  a  proper  investment ;  that  Mrs.  Amelia  B. 
Gilmore  was  possessed  of  a  large  amount  of  property,  and 
that  her  bond  was  worth  a  good  deal.  To  the  further  ques- 
tion, whether  he  did  not  (being  a  counsellor  at  law  himself) 
know  at  the  time  that  it  was  not  legal  for  a  trustee  to  invest 
trust  funds  in  any  but  a  certain  class  of  securities,  which  do 
not  include  second  mortgages,  he  answers,  "  No,  under 
the  circumstances.  There  were  circumstances  under  which 
they  were  bought  such  as  to  make  me  regard  them  proper, 
under  the  advice  of  counsel."  It  appears,  also,  by  his  testi- 
mony, that  he  did  not  procure  formal  appraisements  of  the 
values  of  the  property  to  be  made,  when  he  took  the  mort- 
gages ;  that  he  did  not  think  they  were  worth  double  the 
amount  of  the  encumbrances,  and  does  not  think  that  he 
found  out  at  the  time  for  how  much  the  properties  were 
rented.  lie  also  says  that  his  information  and  belief  as  to 
the  security  aftbrded  by  the  bonds  and  mortgages,  that  it 
was  sufficient  for  the  money  invested  in  them,  was  based 
partly  on  the  advice  of  his  lawyer  in  that  respect.  He  also 
says  that  all  the  properties  upon  which  the  mortgages  were, 
were  improved  and  built  upon  with  dwelling-houses,  and 
that  tliey  were  all  worth  more  than  the  amount  of  the 
mortgages  upon  them,  respectively,  as  real  estate  was  then 
valued,  according  to  the  best  of  his  judgment  and  informa- 
tion at  the  time,  and  that  he  had  regard  to  the  responsibility 
of  the  security  aflbrded  by  the  bonds. 

Whether  this  transaction  be  considered  as  a  sale  of  trust 
property  for  second  mortgages  for  payment,  or  as  an  invest- 
ment of  trust  funds,  the  liability  of  the  trustee  cannot  be 
doubted.  The  indemnity  clause,  to  which  reference  has 
been  made,  providing  that  the  trustee  is  not  to  be  liable  or 
responsible  for  any  other  cause,  matter  or  thing,  except  his 
own  willful  and  iijtentional  breach  of  the  trust,  will  not 
exonerate  him  from  the  consequences  of  a  bn^ach  of  his  trust. 
Hill  on  Trustees  Sli^  383 ;  Mucklow  v.  Fuller,  Jacob  198 ; 
Langston  v.  OlUvant,  ^Cooper  33 ;  Feiiwick  v.   Greenwelly  10 
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Beav.  4^1^;   Drosier  v.  Brereton,  15  Beav.  221;    Crane  v. 
Heam.ll  C.  E.Gr.  378. 

In  Drosier  v.  Brereton,  a  farmer  became  bankrupt,  and 
two  friends,  in  order  to  assist  his  family,  purchased  the 
stock  and  crops  from  his  assignees,  and  continued  to  carry 
on  the  business  at  their  own  risk  and  expense,  and  sold  oft* 
the  stock,  and,  in  consequence  of  a  fortunate  harvest, 
realized  a  profit  of  about  £1,400,  which  they  invested  in 
several  mortgages;  subsequently  they  executed  a  deed,  by 
which  they  agreed  and  admitted  that  they  would  stand  pos- 
sessed of  the  sum  of  £1,000  on  trust,  to  invest  it  in  the 
funds  or  on  "  real  securities,"  and  receive  the  dividends 
and  pay  the  same  to  the  bankrupt  and  his  wife,  for  life,  and 
afterwards  pay  the  capital  to  their  children.  The  deed  con- 
tained a  proviso,  that  it  was  "  declared  and  agreed  that  the 
trustees  should  be  chargeable  only  for  such  moneys  as  they 
should  actually  receive,  notwithstanding  their  signing  any 
receipt  for  the  sake  of  conformity,  and  that  any  one  of  them 
should  not  be  answerable  for  the  other  of  them,  or  for  the 
acts,  receipts,  payments,  neglects  or  defaults  of  the  other 
of  them,  but  each  for  his  own  acts  &c.  respectively,  and  that 
they,  respectively,  should  not  be  answerable  for  any  banker 
4c.,  nor  for  the  rise  or  fall  in  the  prices  or  value  of  stocks,  or 
the  insufficiency  or  deficiency  in  the  title  or  value  of  any 
security  or  securities,  stocks  or  funds  in  or  upon  which  the 
trust  moneys  or  any  part  thereof,  should  be  placed  out  or 
invested,  nor  for  any  other  misfortune,  loss  or  damage 
w^hich  might  happen  in  the  execution  of  the  trust,  or  in 
relation  thereto,  except  the  same  should  happen  by  or 
through  their  own  willful  default,  respectively."  They 
loaned  the  trust  moneys  on  a  second  mortgage  on  house 
property  greatly  out  of  repair,  and  the  principal  part  was 
lost.  It  was  held  that  they  were  liable  as  for  a  breach  of 
trust,  notwithstanding  the  indemnity  clause,  and  that  it 
made  no  dift'erence  how  the  trust  was  created,  whether  it 
was  for  a  valuable  consideration,  or,  as  in  that  case,  by  the 
voluntary  gift  of  the  trustees  themselves. 
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In  Fenwiek  v.  Grreenwell,  by  marriage  settlement,  it  was 
covenanted  and  agreed  that  £5,000  consols,  part  of  the 
wife's  property,  should  be  transferred  to  trustees  upon  cer- 
tain trusts  for  the  husband,  wife  and  children.  At  the  time 
of  the  settlement,  a  sum  of  £4,946  was  standing  in  the 
name  of  the  wife.  The  trustees  took  no  steps  to  enforce  a 
transfer,  and  it  was  sold  out  and  misapplied  by  the  husband. 
There  was  an  indemnity  clause  that  they  should  not  be 
liable  for  "any  casual  or  involuntary  loss  without  their 
willful  default,  but  for  such  moneys  only  as  should  actually 
come  to  their  hands.''  It  was  held  that  they  were  personally 
responsible  for  the  loss. 

In  Mucklow  V.  Fuller^  there  was  an  indemnity  clause 
declaring  that  the  trustees  were  to  be  chargeable  with  or 
accountable  for  such  moneys  only  as  they  should  actually 
receive,  and  not  to  be  answerable  or  accountable  for  each 
other,  but  each  for  his  own  acts,  receipts,  payments,  neglects 
or  defaults  only,  and  not  for  any  moneys  for  which  they 
should  join  in  any  transfer,  or  sign  any  receipt  for  conform- 
ity; and  they  were  not  to  be  answerable  for  any  banker 
with  whom  they  might  deposit  the  trust  moneys,  or  for  any 
other  loss,  unless  it  should  happen  through  their  willful 
default.  It  was  held  that  that  clause  did  not  exonerate  one 
of  the  trustees  (there  were  two)  from  the  loss  occasioned  by 
a  debt,  due  from  the  other,  having  been  suffered  to  remain 
outstanding  until  it  was  lost.  The  lord  chancellor  said  in 
that  case :  "  The  question  is,  whether,  looking  at  the  con- 
tents of  the  will  (the  trust  was  created  by  will),  and  at  his 
(the  trustee's)  having  proved  it,  he  has  not  involved  himself 
in  a  liability  that  he  had  no  conception  of.  I  cannot  but 
think  it  most  dangerous  to  lay  it  down  that,  with  such  a 
clause  as  this,  he  can  prove  the  will,  and  then  say  that  some 
one  else  shall  perform  the  trusts." 

In  Langston  v.  Ollivant^  there  was  an  indemnity  clause 
declaring  that  the  trustees  should  not  be  answerable  for  any 
loss  which  might  happen  without  their  willful  neglect  or 
default.     The  trust  was  created  by  the  will  of  a  father,  who 
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left  a  legacy  of  £1,000  to  his  daughter,  and  £500  to  the 
defendants,  the  trustees,  in  trust,  to  place  the  same  out  upon 
real  or  personal  security  as  should  be  thought  good  and 
sufficient,  to  the  use  of  his  daughter  for  life,  and,  afterwards, 
to  and  amongst  her  children.  On  the  marriage  of  his 
daughter,  the  trustees  lent  to  her  husband  the  amount  of 
the  legacy  of  £500,  on  his  bond,  and,  at  the  same  time,  lent 
him  £600  of  their  own  money,  on  the  same  security.  It 
appeared  that  the  husband,  at  the  time  of  his  marriage,  and 
of  the  making  of  the  loans,  was  a  trader  in  good  credit  and 
circumstances,  and  that  it  was  not  until  some  years  after- 
wards that  he  failed.  .  Though  in  that  case  the  trustees 
had  the  power  of  loaning  upon  personal  security,  given  to 
them  by  the  will,  and  there  was  a  clause  of  indemnity  in 
case  of  loss,  and  there  was  the  strongest  evidence  of  their 
belief  in  the  sufficiency  of  the  security  in  their  loaning 
their  own  money  upon  lit,  it  was  held  that,  under  the  cir- 
cumstances, they  were  liable  for  the  loss. 

In  the  case  in  hand,  a  very  considerable  and  valuable 
portion  of  the  trust  estate  was  sold  and  the  price  invested 
in  second  mortgages,  and  the  consideration  for  the  convey- 
ances has  been  entirely  lost,  and  the  property  is  lost  to  the 
trust  estate.  The  trustee  was  aware,  when  he  made  the 
investments,  of  the  requirement  of  the  declaration  of  trust, 
that  his  investments  should  be  made  on  good  securities,  and 
he  knew  what  the  law  demanded  of  him  in  that  respect. 
He  had  doubts  as  to  the  propriety  of  the  investments.  He 
says  he  had  "very  considerable  doubts"  about  it,  and, 
though  he  was  advised  by  his  counsel  that  the  securities 
which  he  took  were  proper  investments,  he  was  not  himself 
satisfied  with  them,  but  intended  that  they  should  be  merely 
temporary,  and  that,  to  use  his  own  language,  "productive, 
absolute  securities"  should  be  speedily  substituted  for  them. 
The  financial  panic  frustrated  this  design.  He  contem- 
plated no  fraud,  but,  nevertheless,  he  has  involved  himself 
in  liability,  and  it  is  incumbent  on  him  to  make  good  the 
loss  which  has  been  sustained.     In  accepting  the  trust,  he 
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assumed  the  control  and  management  of  the  trust  property 
according  to  law,  and  it  was  committed  to  him  in  the  con- 
fidence that  he  would  observe  the  reasonable  requirements 
of  the  law  in  managing  it. 

But  it  is  insisted,  by  his  counsel,  that,  if  he  is  liable,  the 
measure  of  indemnity  to  the  trust  estate  will  be  the  value 
of  the  property  at  this  time.  When  it  is  considered  that 
there  is  no  sale  for  it  now,  owing  to  the  depressed  condition 
of  the  real  estate  market  consequent  upon  the  revulsion, 
and  that  there  was  an  active  demand  for  it  at  a  high  price 
at  the  time  when  the  trustee  sold  it,  it  is  manifest  that  such 
a  rule  would  be  unjust  to  the  cesiuis  que  trust.  The  measure 
of  indemnity  is  the  value  of  the  property  at  the  time  when 
it  was  sold,  and  the  trustee,  while  he  should  pay  interest 
upon  that  value,  should,  of  course,  have  allowance  for  any 
moneys  which  he  may  have  paid  on  account  of  the  consid- 
eration, whether  collected  upon  the  mortgages  or  otherwise. 


Amanda  0.  Vail  and  others 

V, 

The  Newark  Savings  Institution. 

The  charter  of  a  savings  bank  authorized  it  to  accept  and  execute 
any  trusts  committed  to  such  bank,  by  any  person,  by  will  or  other- 
wise, or  by  order  of  any  court.  Under  a  family  agreement,  $25,000 
were  deposited  in  the  bank,  to  pay  $1,460  per  annum  to  the 
widow,  for  life,  and  the  surplus  of  the  income  from  such  deposit,  if 
any,  to  her  children.  The  bank  was  subsequently  taken  under  the 
control  of  this  court,  on  a  deficiency  of  assets  to  pay  its  depositors 
in  full.— JJijW, 

(1)  That  it  was  not  established  by  proof  that  such  deposit  was  taken 
by  the  bank  as  a  special  trust,  or  as  a  deposit  differing  materially  from 
the  other  ordinary  deposits  of  the  bank. 

41 
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(2)  That  such  deposit  is  not  entitled  to  preference  in  payment  over 
others. 

(3)  That  even  if  the  trust  claimed  had  been  shown,  nothing  in  the 
charter  gives  the  fund  the  priority  claimed,  and  it  would  not  be  enti* 
tied  to  it. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  S.  H.  Little  and  Mr.  John  W.  Taylor,  for  complain- 
ants. 

Mr.  Corthndt  Parker,  for  defendants. 

The  Chancellor. 

The  bill  is  filed  by  Stephen  Vail,  J.  Cummings  Vail, 
George  R.  Vail  and  Amanda  0.  Vail,  the  last  named  the 
widow  and  the  others  sons  of  Alfred  Vail,  deceased,  late  of 
Morristown,  against  the  Newark  Savings  Institution,  to 
obtain  a  decree  requiring  that  institution  to  secure  to  the 
complainants  the  repayment  of  $25,000  deposited  with  it 
in  May,  1873;  and,  also,  requiring  it  to  pay  to  Mrs.  Vail  the 
unpaid  balance  of  an  annuity  of  $1,460,  which  the  complain- 
ants allege  the  institution  agreed  to  pay  to  her  upon  that 
deposit;  and,  also,  to  secure  to  be  paid  to  her  during  her 
life,  or  so  long  as  she  shall  remain  unmarried,  that  annuity, 
and  requiring  the  institution,  in  default  of  such  security, 
to  pay  immediately  to  the  complainants  the  $25,000,  and  to 
Mrs.  Vail  so  much  of  the  annuity  as  is  in  arrear. 

The  bill  alleges  that  Alfred  Vail,  by  his  will,  gave  to 
(leorge  T.  Cobb  and  Theodore  Little,  two  of  his  executors, 
and  to  the  survivor  of  them  (Mrs.  Vail  being  the  other)  his 
estate  in  trust,  first,  to  secure  to  his  widow,  for  life,  so  long 
as  she  should  remain  unmarried,  an  annuity  of  $625,  in  case 
she  occupied  his  homestead  and  the  furniture  therein,  but 
if  the  house  and  furniture  should  be  sold,  then  the  animity 
was  to  be  $1,250;  that  the  will  was  duly  proved  by  the 
executors,   and    afterwards    Messrs.   Little    and   Cobb,   as 
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trustees,  took  possession  of  the  estate;  that  subsequently 
Mr.  Cobb  died,  and  thereby  the  title  to  the  trust  estate, 
with  the  duties  of  the  trust,  devolved  on  Mr.  Little;  that 
George  R.  Vail,  the  youngest  son  of  the  testator,  became 
of  age  April  6th,  1873 ;  that  Mr.  Little,  as  trustee,  on  the 
20th  of  May,  in  that  year,  with  the  consent  of  Mrs.  Vail, 
conveyed  to  the  three  sons,  in  fee,  the  homestead,  valued  at 
$15,000;  that  there  was  then  in  the  hands  of  the  trustee, 
including  the  estimated  value  of  the  homestead,  the  sum  of 
$6,637.25,  the  whole  of  which,  by  the  provisions  of  the  will, 
was  subject  to  the  payment  to  Mrs.  Vail  of  the  annuity  of 
$1,260;  that,  besides  the  sum  just  mentioned  as  the  esti- 
mated amount  of  the  estate,  there  was  also  in  the  hands  of 
the  trustee,  as  part  of  the  estate,  a  mortgage  for  $3,000, 
given  by  William  L.  Humason  to  the  testator,  the  interest 
of  which  was  given,  by  the  will,  to  Mrs.  Vail,  during  her 
life,  so  long  as  she  should  remain  unmarried ;  that  the  sons 
were  desirous  of  having  some  settlement  of  the  estate,  or 
some  arrangement  by  which  the  annuity  payable  to  Mrs. 
Vail  should  be  secured  to  be  paid  to  her,  if  possible,  with- 
out making  it  necessary  to  retain  the  whole  of  the  estate  in 
the  possession  of  the  trustee  for  that  purpose,  so  that  a  por- 
tion of  the  estate  might  be  distributed  among  them ;  that 
Mrs.  Vail  was  willing  to  consent  to  any  arrangement  which 
would  attain  such  result,  provided  her  annuity  could  be 
made  secure  to  her ;  that,  at  the  request  of  the  complain- 
ants, the  trustee  called  on  Mr.  Dodd,  the  president  of  the 
Newark  Savings  Institution,  to  ascertain  whether  the  insti- 
tution was  authorized  to  execute  a  trust  of  that  character 
to  secure  to  Mrs.  Vail  the  annuity  beyond  all  risk,  and  to 
release  the  remainder  of  the  estate  from  the  lien  of  the 
trust;  that  Mr.  Dodd,  in  reply  to  the  inquiry,  said  that  the 
charter  authorized  the  institution  to  execute  such  trusts, 
and  that,  on  the  deposit  of  $25,000,  the  amount  named  by 
the  trustee,  he  would  agree  to  pay  to  Mrs.  Vail  her  annuity 
of  $1,460,  in  semi-annual  payments,  and  would  pay  the  bal- 
ance of  the  interest,  if  any,  to  the  sons;  that  the  deposit 
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was  made  accordingly,  May  26th,  1873;  that  interest  was 
paid  to  Mrs.  Vail,  in  semi-annual  payments,  from  the  time 
of  the  deposit  to  July,  1877,  when  the  institution  declined 
to  pay  to  her,  for  the  half-year  then  expired,  more  than 
$625,  claiming  that  that  was  all  the  interest  to  which  the 
deposit  was  entitled  out  of  the  net  earnings  of  the  institu- 
tion for  the  half-year;  that  her  agent  received  it  under 
protest,  claiming  the  full  amount  of  $730  as  being  then 
due;  that  Mrs.  Vail,  in  August  following,  being  informed 
that  the  institution  denied  that  the  deposit  was  in  any  way 
special,  and  repudiated  the  agreement  to  pay  $1,460  per 
annum,  consulted  wnth  the  sons,  and  they  agreed  to  with- 
draw the  fund  from  the  custody  of  the  institution,  and  noti- 
fied it  accordingly  that  the  fund  would  be  withdrawn  on  the 
Ist  day  of  January  then  next;  that,  on  December  12th, 
1877,  after  the  notice  of  withdraw^al  of  the  deposit  had  been 
given,  the  institution  filed  its  petition  in  this  court,  repre- 
senting itself  as  being  solvent,  but,  in  consideration  of  the 
then  present  general  financial  distress  and  embarrassment, 
praying  that  an  order  might  be  made  requiring  that  only 
such  dividends  should  be  paid  to  depositors  after  the  let 
day  of  January  then  next,  as  should  be  authorized  by  the 
order  of  this  court;  that,  upon  that  petition,  this  court 
made  an  order  providing,  among  other  things,  that,  after 
tlie  service  of  a  copy  of  the  order,  the  institution  should 
refrain  from  pa3ing  to  any  depositor  any  sums  which, in  the 
aggregate,  should  exceed  eighteen  per  cent,  of  the  amount 
of  deposit  standing  to  the  credit  of  the  depositor  at  the 
close  of  the  11th  day  of  December,  1877,  until  the  further 
order  of  the  court,  and  that  since  that  time  the  institution 
has  declined  to  pay  the  annuity  at  all,  and  alleges  that  the 
$25,000  were  a  deposit  of  the  same  character  as  the  general 
deposits  held  by  the  institution,  and  subject  to  all  the  condi- 
tions to  which  such  deposits  are  subject. 

The  bill  states  that  when  the  deposit  was  made,  the  insti- 
tution, by  written  agreement,  agreed  to  pay  to  Mrs.  Vail, 
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semi-annually,  the  interest  of  the  deposit  to  the  amount  of 
$1,460,  until  her  death  or  remarriage. 

The  institution,  by  its  answer,  denies  that  the  $25,000 
were  received  by  it  in  any  other  way  than  as  a  deposit  sub- 
ject to  special  conditions,  among  which  was  an  agreement 
to  pay  a  low  rate  of  interest  between  the  time  when  the 
deposit  was  made  and  the  first  day  of  July  then  next,  at 
which  date,  according  to  the  rules  of  the  institution,  the 
interest  would  have  commenced. 

The  complainants  insist  that  the  fund  in  question  was 
received  by  the  institution  as  a  trust,  under  a  provision  of 
its  charter  authorizing  it  to  accept  and  execute  trusts;  that 
provision  is  as  follows  (P.  L.  1847  p,  107) : 

"That  said  corporation  may  receive,  as  deposits,  all  sums  of  money 
which  may  be  offered  for  the  purpose  of  being  invested,  in  such  sums 
and  at  such  times,  and  on  such  terms  as  the  by-laws  shall  prescribe, 
which  shall  be  invested  accordingly,  and  shall  be  repaid  to  such 
depositors  at  such  times,  and  with  such  interest,  and  under  such  regu- 
lations as  the  board  of  managers  shall  from  time  to  time  prescribe ; 
and  the  said  corporation  may  accept  and  execute  all  such  trusts,  of 
every  description,  as  may  be  committed  to  said  corporation  by  any 
person  or  persons  whatsoever,  by  will  or  otherwise,  or  transferred  to 
the  same  by  order  of  any  court.'' 

While  the  act  gives  authority  to  accept  and  execute  trusts, 
it  makes  no  special  provision  for  the  security  of  the  trusts 
mentioned,  declares  no  preference  in  their  favor,  nor  does 
it  in  any  way  refer  to  the  subject.  If  it  be  admitted  that 
the  money  in  question  was  received  by  the  institution  on  a 
trust,  the  right  of  the  complainants  to  a  decree  directing 
the  payment  of  the  fund  out  of  the  assets  of  the  institution 
in  preference  to  the  claims  of  other  depositors,  would  not  be 
apparent.  If  it  received  the  money  to  hold  it  in  trust,  it 
was  clearly  its  duty  to  observe  its  obligation  as  trustee, 
among  which  was  that  of  keeping  the  funds  and  investment 
separate,  so  that  they  might  be  identified  and  capable  of 
specific  claim  on  the  part  of  the  beneficiaries  or  persons 
interested  therein ;   and  if,  neglecting  or  disregarding  its 
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duty  in  that  respect,  it  mingled  the  funds  of  the  trust  indis- 
tinguishably  with  those  of  the  depositors,  the  right  of  the 
complainants  to  indemnity  in  preference  to  the  claims  of 
the  depositors  would  be  questionable,  at  least.  But  the 
evidence  does  not  establish  the  existence  of  any  trust  difter- 
ent  from  that  on  which  general  deposits  were  held. 

It  appears  that  the  deposit  was  made  in  pursuance  of  an 
agreement,  before  referred  to,  entered  into  between  the 
sons  and  widow  of  the  testator.  By  that  agreement  it  was 
recited  that  doubts  existed  as  to  the  true  construction  of  the 
will,  and  particularly  as  to  the  amount  of  the  estate  pledged 
for  the  payment  of  the  annuity  of  the  widow,  and  as  to  the 
mode  in  which  the  annuity  should  be  secured;  that  the  sons 
did  not  desire  that  the  trustees  should  sell  the  homestead  at 
a  forced  or  public  sale,  and  did  desire  to  have  the  estate 
finally  settled  and  the  trust  terminated,  and  that,  after 
securing  to  the  widow  her  annuity  of  $1,250,  and  the  inter- 
est upon  a  certain  bond  and  mortgage,  called  the  Humason 
bond  and  mortgage,  the  remainder  of  the  estate  should  be 
at  once  paid  over  to  the  sons  without  the  intervention  of 
any  legal  proceedings;  that  the  trustee  was  willing  to  con- 
sent to  the  settlement,  provided  he  could  be  entirely  released 
from  his  trusts  and  all  liability  incident  thereto;  and  that 
Mrs.  Vail  was,  also,  willing  to  assent  thereto,  provided  the 
amount  coming  to  her  by  the  will  should  be  secured  to  her 
in  the  manner  thereinbefore  mentioned;  and  it  was  declared 
that,  in  order  to  accomplish  the  purpose  just  mentioned,  the 
parties  to  the  agreement  agreed  with  each  other  as  follows: 
The  sons,  Stephen  Vail,  J.  Cummings  Vail  and  George  R. 
Vail,  agreed  that  the  sum  of  $25,000,  out  of  the  assets  of  the 
estate  mentioned  in  the  schedule  thereto  annexed,  should 
be  placed,  by  the  trustee,  on  deposit  in  the  Newark  Savings 
Institution,  in  their  names,  to  remain  there  as  long  as  the 
widow  should  live  and  remain  unmarried,  unless  she  should 
in  writing  consent  to  some  other  disposition  of  it;  the  inter- 
est of  which  sum,  to  the  amount  of  $1,460  (which  amount 
was  made  up  of  the  annuity  of  $1,250  and  the  interest  on 
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the  Iluniason  bond  and  mortgage),  was  to  be  paid  to  her 
annually  or  semi-annually,  according  to  the  rules  of  the 
savings  institution,  as  long  as  she  should  live  and  remain 
unmarried;  the  balance  of  the  interest,  if  any,  and,  at  her 
death  or  marriage,  the  principal  sum,  to  be  paid  equally  to 
Stephen  Vail,  J.  Cummings  Vail  and  George  R.  Vail,  or 
their  legal  representatives.  And  it  was  further  declared  to 
be  understood  and  agreed  that  the  sum  of  ?3,000,  secured 
by  the  Humason  bond  and  mortgage,  was  to  constitute  a 
part  of  the  $25,000  above  mentioned,  and  that,  until  it  was 
collected,  the  trustee  was  only  to  deposit  $22,000,  and,  inas- 
much as  it  would  only  draw  four  per  cent,  interest  until 
after  the  first  day  of  July  then  next,  the  sons  agreed  to  pay 
the  widow  interest  at  seven  per  cent,  on  that  sum  of  $22,000, 
from  the  sixth  day  of  April  of  that  year,  less  such  sum  as 
might  be  paid  by  the  institution,  so  far  only,  however,  as  to 
secure  to  her  interest  at  the  rate  of  $1,250  per  year.  And 
it  was  further  understood  that  the  interest  on  the  Humason 
bond  and  mortgage,  until  the  principal  sum  was  collected, 
was  to  be  paid  to  the  widow.  And  she,  by  the  agreement, 
in  consideration  of  the  premises  and  of  the  deposits  to  be 
made  for  her  benefit  as  before  mentioned,  agreed  to  accept 
the  sum  of  $1,460  annually,  as  long  as  she  should  live  and 
remain  unmarried,  to  be  paid  in  the  manner  thereinbefore 
mentioned,  in  lieu  of,  and  in  full  satisfaction  for,  all  the 
pecuniary  bequests,  devises  and  provisions  for  her  benefit 
contained  in  the  will,  and  to  look  to  the  Newark  Savings 
Institution  alone,  after  the  deposit  should  have  been  made, 
for  the  payment  of  the  annuity. 

Mr.  Little  testifies  that  he  was  anxious  to  be  freed  from 
the  trust,  if  possible,  which,  by  the  will,  was  to  last  during 
Mrs.  VaiTs  life-time,  or  so  long  as  she  remained  a  widow, 
and  suggested  to  tlie  parties  that  probably  some  arrange- 
ment could  be  made  with  some  savings  or  trust  institution, 
upon  a  deposit  with  them  of  some  portion  of  the  estate,  to 
agree  to  pay  Mrs.  Vail  her  annuity,  and  so  release  the  bal- 
ance of  the  estate,  which  could  be  then  paid  over  to  the 
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three  sons;  that  they  all  consented  to  the  arrangement,  if 
it  could  be  effected ;  that  he  suggested  that  it  was  probable 
that  one  of  the  savings  institutions  of  Newark  would  be 
willing  to  take  a  deposit  of  $25,000  and  agree  to  pay  that 
annuity.  He  says  he  called  upon  Mr.  Dodd,  the  president 
of  the  Newark  Savings  Institution,  on  the  subject,  and 
stated  the  matter  to  him,  and  inquired  if  that  institution 
was  authorized  to  execute  a  trust  of  that  kind.  He  saj'S 
that  Mr.  Dodd  said  it  was,  and  was  taking  trusts  of  differ- 
ent kinds  all  the  time,  and  that,  upon  the  deposit  of  $25,000 
by  him  (Mr.  Little)  for  the  complainants,  the  institution 
would  agree  to  pay  Mrs.  Vail  her  annuity  annually,  and  the 
balance  of  the  interest,  if  any,  to  the  sons  equall}-,  the  prin- 
cipal not  to  be  drawn  from  the  bank  during  Mrs.  Vairs 
life-time,  except  by  the  written  consent  of  all  parties.  He 
insists  that  the  money  was  deposited  with  the  bank  in  trust, 
accordingly,  and  on  an  agreement,  as  part  of  the  trust,  that 
the  institution  would  absolutely,  and  at  all  events,  and  in 
any  contingency,  pay  to  Mrs.  Vail  the  sum  of  $1,460  a  year, 
as  an  annuity. 

On  the  other  hand,  Mr.  Dodd  denies  that  the  money  was 
received  upon  those  terms,  or  upon  any  trust  at  all;  he 
alleges  that  what  he  said  to  Mr.  Little  was  a  suggestion 
that  the  institution  might  accept  the  discharge  of  the  trust 
in  the  manner  directed,  or  it  might  accept  a  deposit  of  the 
money,  taking  Mr.  Little's  directions  as  to  the  persons  to 
whom  the  dividends  were  to  be  paid,  as  they  were  made 
from  time* to  time.  He  swears,  positively,  that  the  agree- 
ment was  not  that  the  institution  was  to  be  trustee  of  the 
estate,  but  that  it  was  simply  to  receive  the  deposit  and  pay 
such  rates  of  interest  as  it  should,  from  time  to  time,  pay  to 
its  ordinary  depositors,  to  the  persons  and  in  the  manner 
directed  by  the  trustee. 

These  two  gentlenjen  are  the  only  persons  who  can  speak 
of  the  terms  on  which,  or  the  capacity  in  which,  the  deposit 
was  made  and  accepted.  The  negotiations  were  conducted 
entirely  by  them,  and  there  is  no  witness  except  themeelvea 
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to  their  conversations.  They  are  diametrically  opposed  to 
one  another  in  their  recollections  of  what  transpired ;  the 
one  insisting  that  the  money  was  accepted  to  be  held  in 
trust,  with  an  absolute  agreement  to  pay  $1,460  per  annum 
during  the  life-time  of  Mrs.  Vail,  or  so  long  as  the  money 
should  remain  in  the  custody  of  the  institution,  and  the 
other  as  positively  denying  that  such  was  the  arrangement, 
and  positively  stating  that  the  arrangement  was  that  the 
institution  should  receive  the  money  as  a  deposit,  and  pay 
interest  on  it  according  to  the  directions  of  Mr.  Little. 

In  this  contrariety  of  testimony,  it  becomes  necessary  to 
have  recourse  to  the  other  evidence  in  the  case,  for  the  pur- 
pose of  ascertaining  the  nature  of  the  transaction,  and  that 
evidence  clearly  8ht)W8  that  the  money  was  received  upon 
no  trust,  but  merely  as  a  deposit  on  special  terms.  In  the 
first  place,  there  is  no  written  evidence  that  the  money  was 
received  in  trust  at  all ;  the  word  "  trust "  is  not  mentioned 
in  connection  with  the  deposit  in  any  of  the  papers  or  doc- 
uments. In  his  letter  to  Mr.  Dodd,  dated  May  2l8t,  1873, 
Mr.  Little  states  that,  in  closing  up  the  estate  of  the  tes- 
tator, the  widow  and  children  had  agreed  to  have  $25,000 
deposited  in  the  Newark  Savings  Institution,  and  he  sends 
ail  abstract  of  the  agreement;  he  adds  that,  if  the  deposit 
can  be  made  on  the  terms  mentioned,  he  will  bring  or  send 
a  draft  for  the  amount;  that  he  would  like  it  to  be  stated 
that  the  deposit  was  received  from  him  as  trustee,  and  that 
he  would  also  like  some  kind  of  certificate,  which  he  could 
give  to  the  widow  and  children.  The  abstract  of  agreement 
which  he  enclosed  is  as  follows : 

"AGREEMENT. 

'*  To  deposit  $25,000  in  the  Newark  Savings  Institution  in  the  names 
of  Stephen  Vail,  J.  Cummings  Vail  and  George  R.  Vail,  to  remain  as 
long  as  Amanda  0.  Vail,  widow  of  Alfred  Vail,  deceased,  shall  live  and 
remain  unmarried,  unless  she  shall  consent,  in  writing,  to  some  other 
disposition  of  it;  the  interest  of  which  sum  is  to  be  paid  to  said 
Amanda  0.  Vail,  annually  or  semi-annually,  to  the  amount  of  $1,460; 
the  balance  of  interest  to  be  paid  equally  to  said  Stephen  Vail,  J. 
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Cummings  Vail  and  George  R.  Vail,  and,  at  her  death  or  marriage,  the 
said  principal  sum  to  be  paid  equally  to  said  Stephen,  J.  Cummings 
and  George,  or  their  legal  representatives." 

When  the  money  was  deposited,  a  receipt  was  given  to 
Mr.  Little,  as  trustee,  for  the  $25,000,  strictly  in  accordance 
with  the  terms  of  that  abstract ;  the  receipt  acknowledged 
the  receipt  of  the  money  to  be  deposited  in  the  institution 
in  the  names  of  the  sons,  to  remain  as  long  as  Mrs.  Vail 
should  live  and  remain  unmarried,  unless  she  should  con- 
sent, in  writing,  to  some  other  disposition  of  the  money,  the 
interest  of  the  sum  to  be  paid  to  her  semi-annually,  to  the 
amount  of  $1,460,  the  balance  of  the  interest  to  be  paid 
equally  to  the  sons,  and  on  her  death  or  remarriage  the 
property  to  be  paid  equally  to  the  sons  or  their  legal  rep- 
resentatives. 

The  deposit-book  appears  to  have  been  sent  to  Mr.  Little 
on  or  about  the  28th  of  May,  1873;  it  states  the  account  as 
being  between  the  Newark  Savings  Institution  and  the 
sons,  and  declares  that  it  is  a  deposit,  with  special  condi- 
tions. Neither  this  book  nor  the  receipt  was  ever  called  in 
question  by  any  of  the  parties,  nor  were  their  terms  objected 
to.  No  complaint  was  made  that  they  contained  no  evidence 
of  the  existence  of  a  trust  on  the  part  of  the  institution,  nor 
that  they  did  not  truly  express  the  real  arrangement  on 
which  the  money  had  been  delivered  and  accepted. 

As  before  remarked,  the  word  "  trust "  is  not  mentioned 
in  any  of  the  letters  or  documents.  And  so  the  matter 
stood,  until  in  view  of  the  embarrassment  of  the  institu- 
tion, an  order  had  been  made  by  this  court  restraining  it 
from  paying  out  its  assets,  except  according  to  the  direc- 
tions of  this  court.  Nor  had  the  transaction  of  the  delivery 
of  the  fund  to  the  institution  and  the  receipt  thereof  by  it, 
any  of  the  characteristics  of  a  trust. 

It  is  insisted,  as  has  been  before  stated,  that,  by  the  agree- 
ment, the  institution  was  and  is  bound  to  pay,  not  so  much 
interest  or  income  as  may  be  received  from  the  fund  in  the 
due  course  of  administration  of  the  alleged  trust,  bat  abso- 
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lately,  and  at  all  events,  and  in  any  contingency,  the  highest 
rate  of  interest  which  was  then  lawful,  seven  per  cent,  per 
annum.  No  provision  or  stipulation  was  made  in  regard  to 
the  investment,  nor  was  there  any  understanding  on  that 
score ;  nor  was  there  any  provision  whatever  for  compensa- 
tion to  the  alleged  trustee.  It  was  bound,  according  to  the 
claim  of  the  complainants,  to  pay  the  highest  legal  rate  of 
interest,  and  that,  too,  without  compensation,  and  to  take 
all  the  risks  of  the  investment.  It  is  reasonable  to  suppose 
that  if  a  trust  had  been  contemplated,  the  transfer  of  the 
funds  to  the  institution  would  have  been  accompanied  by  a 
declaration  on  its  part  of  the  fact  that  the  money  was 
received  upon  a  trust,  wuth  a  statement  of  the  terms  and 
provisions  of  the  trust. 

It  seems  entirely  probable  that,  in  the  family  arrange- 
ment which  resulted  in  the  deposit  of  the  fund,  all  that 
was  contemplated,  in  respect  to  securing  the  annuity  for 
the  widow,  was,  that  a  fund  sufficiently  large  to  produce, 
at  the  existing  rate  of  interest,  the  amount  of  her  annuity, 
should  be  placed  in  some  safe  savings  institution.  This 
appears  quite  clearly  from  the  testimony  of  Mr.  Little. 
He  says :  "  I  was  anxious  to  be  freed  from  the  trust,  if  pos- 
sible, which,  by  the  will,  was  to  last  during  Mrs.  Vail's  life- 
time, or  while  she  remained  a  widow,  and  suggested  to  all 
the  parties  that  probably  some  arrangement  could  be  made 
with  some  savings  or  trust  institution,  upon  the  deposit 
with  it  of  some  portion  of  the  estate,  to  agree  to  pay  to  Mrs, 
Vail  her  annuity,  and  so  release  the  balance  of  the  estate, 
which  could  then  be  paid  over  to  the  three  boys.  They 
all  assented  to  the  arrangement,  if  it  could  be  made.  I  sug- 
gested to  them  that  the  probability  was  that  one  of  the 
savings  institutions  of  Newark  would  be  willing  to  take  a 
deposit  of  $25,000,  and  agree  to  pay  that  annuity."  He 
also  says  that  the  name  of  the  institution  was^eft  blank  in 
the  agreement  when  it  was  drawn,  in  order  that  it  might  be 
ascertained  whether  the  Newark  Savings  Institution,  which 
was  th^  one  which  he  recommended  to  the  parties,  would 
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take  the  deposit  on  the  terms  of  the  agreement,  and,  if  not, 
that  they  might  see  some  other  one. 

It  appears,  then,  that  their  object  was  to  find  some  insti- 
tution, whether  a  trust  company  or  a  savings  bank,  which 
would  accept  the  $25,000  and  agree  to  pay  the  annuity. 
The  authority  of  the  bank  or  institution  to  receive  and 
execute  trusts  appears  not  to  have  entered  into  their  calcu- 
lations. All  that  they  desired  was,  that  an  institution  of 
satisfactory  responsibility  should  accept  the  fund,  and,  in 
consideration  of  the  use  thereof,  agree  to  pay  an  amount  of 
interest  at  least  equal  to  the  amount  of  the  annuity  to  the 
widow.  The  arrangement  which  they  contemplated  and 
desired  to  eftect,  was  a  contract  to  pay  interest,  not  a  trust. 
That  no  administration  of  the  fund  as  a  trust  was  con- 
templated, would  appear  from  the  fact  that  a  positive  stipu- 
lation was,  as  they  insist,  made  in  this  case  for  an  absolute 
amount  of  interest  (the  highest  lawful  rate),  without  regard 
to  the  safety  of  the  principal,  and  with  no  provision  for  its 
security  or  in  regard  to  its  investment.  And  here  it  may  be 
observed  that  the  receipt  given  for  the  money  to  Mr.  Little 
is  given  to  him  in  his  capacity  as  trustee,  and  is  precisely 
such  a  one  as  would  have  been  given,  under  the  circum- 
stances, if  no  trust  had  been  contemplated  on  the  part  of 
the  institution,  but  merely  a  deposit  of  the  fund  by  the 
trustee  in  the  names  of  the  sons,  with  a  provision  as  to  the 
payment  of  the  interest  to  the  widow^  and  to  them,  and  for 
the  final  disposition  of  the  fund.  So  that  the  receipt  not 
only  furnishes  no  evidence  of  a  trust  on  the  part  of  the 
institution,  but  is  rather  evidence  to  the  contrary. 

As  late  as  November  9th,  1877,  the  fund  is  spoken  of  by 
Mr.  Little,  in  his  letter  of  that  date  to  the  treasurer  of  the 
institution,  as  the  "Vail  deposit"  of  $25,000.  In  that  letter 
he  says  :  "  It  will  be  necessary  to  have  some  change  made, 
by  which  the  money  can  be  made  to  produce  enough  to  pay 
Mrs.  Vail's  annuity.  Perhaps  an  arrangement  can  be  made 
with  your  institution  ;  but,  as  that  is  uncertain,  I  would,  as 
attorney  of  all  the  parties,  desire  to  give  notice  of  ^  with- 
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(Irawal  of  the  deposit  after  January,  when  the  serai-annual 
interest  will  be  due,  as  I  understand.  I  now  represent  all 
the  parties,  and  only  desire  to  see  the  amount  so  secured  as 
to  be  safe,  and  yield  the  necessary  amount  of  interest."  It 
will  be  seen  that  even  at  that  late  day,  no  claim  was  made 
that  the  institution  held  the  fund  in  trust,  but  it  was  char- 
acterized as  a  deposit,  and  it  was  declared  that  a  change 
would  be  necessary  to  obtain  a  higher  rate  of  interest  than 
the  institution  was  then  paying,  and  the  suggestion  was 
made  that  perhaps  such  an  arrangement  for  higher  interest 
might  be  made  with  the  institution  itself. 

It  should  be  stated  that  Mr.  Dodd  denies  that  the  institu- 
tion agreed  to  pay  interest  at  the  rate  of  seven  per  cent, 
absolutely,  and  at  all  events ;  and,  on  the  other  hand,  says 
that  the  agreement  was,  that  the  institution  should  pay 
interest  upon  the  deposit  at  the  rate  of  four  per  cent,  until 
the  commencement  of  the  next  quarter  after  the  deposit  was 
received,  which  began  July  first,  and  that  after  that  time 
it  should  be  at  the  regular  rate  paid  to  other  depositors 
from  time  to  time ;  and  he  says  explicitly,  that  no  arrange- 
ment whatever  was  made  in  regard  to  the  rate  of  interest 
other  than  that;  that  the  institution  continued  to  pay  the 
interest  according  to  the  agreement,  as  the  dividends  were 
declared  from  time  to  time  by  it ;  that  in  the  year  1876,  it 
became  the  policy  of  the  board  to  decline  to  accept  large 
deposits,  and  to  attempt  to  get  rid  of  those  they  had  on 
hand  by  paying  them  off,  and  that  the  rate  of  interest  was 
likewise  reduced  to  six  per  cent.  He  also  says  that  a  prop- 
osition was  made,  nearly  a  year  before  the  suspension  of  the 
institution,  that  the  fund  should  be  withdrawn,  or  that  it 
should  be  received  from  the  institution  bv  an  assic^nment 
by  the  latter  of  good  bonds  and  mortgages  bearing  interest 
at  the  rate  of  seven  per  cent,  per  annum  ;  that  various 
negotiations  were  had  upon  the  subject;  that  the  institution 
offered  to  give  the  complainants  any  mortgages  which  they 
might  select  from  those  which  the  institution  held,  and  that 
it  was  agreed  upon,  verbally,  in  a  general  way,  that  tho 
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deposit  should  be  withdrawn  in  that  way,  by  their  accepting 
from  the  institution  the  bonds  and  mortgages,  but  that  the 
matter  was  not  consummated.  He  also  says  that,  at  the 
time  of  the  suspension  of  the  institution,  Mr.  Little  claimed 
that  the  institution  had  accepted  the  nioney  as  a  special 
deposit,  upon  which  it  agreed  to  pay  seven  per  cent,  inter- 
est, and  that  he  (Dodd)  inmiediately  dissented  from  that 
proposition.  It  is  to  be  observed  that  the  receipt  declares 
that  the  interest  of  the  sum  is  to  be  paid  to  Mrs.  Vail  semi- 
annually, to  the  amount  of  $1,460,  the  balance  of  the  inter- 
est to  be  paid  equally  to  the  sons ;  but  there  is  no  express 
provision  that  the  institution  shall  pay  $1,460  per  annum 
absolutely,  or  any  particular  rate  of  interest. 

It  appears  by  the  bill,  as  before  stated,  that  the  institution 
is  in  the  hands  of  this  court,  subject  to  its  direction  as  to 
the  payment  of  its  assets  to  its  creditors  and  depositors. 
The  conjplainantB  are  not  creditors  in  the  sense  in  which 
the  term  is  used,  in  contradistinction  from  the  depositors, 
but  they  are  depositors,  and  as  such  must  be  content  to 
receive  the  dividends  and  payments  which  from  time  to  time 
may  be  made  under  the  direction  of  the  court.  The  only 
provision  for  special  deposits  is  contained  in  the  proviso  to 
the  seventh  article  of  the  by-laws  of  the  institution,  which 
is,  that  nothing  in  that  or  the  preceding  article  should  pre- 
vent the  funding  committee  from  making  special  contracts 
with  depositors  on  sums  exceeding  $1,000.  The  special 
contracts  there  referred  to  have  reference  to  the  rate  of 
interest  and  the  power  of  withdrawal.  Deposits  received 
on  such  contracts  are  not  strictly  special  deposits;  they  are 
deposits  received  on  special  terms,  and  they  are  not  enti- 
tled to  a  preference  over  general  deposits.  Attorney- General 
V.  Mechanics  and  Laborers  Savings  Bank^  5  Sterc,  Eq,  163. 

The  prayer  of  the  bill,  that  the  institution  may  be 
required  to  secure  to  the  com[»lainants  the  repayment  of 
the  fund,  and  to  pay  to  Mrs.  Vail  the  balance  of  the  $1,460 
per  year  remaining  unpaid,  and  to  secure  it  to  her  for  the 
future  during  her  life  or  widowhood,  and  that,  in  default 
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of  the  security,  the  institution  may  be  required  to  pay  over 
to  the  complainants  the  fund,  and  to  Mrs.  Vail  the  arrears 
of  the  alleged  annuity,  must,  therefore,  be  denied. 
The  bill  will  be  dismissed,  with  costs. 


J.  Frank  Fort,  executor  Ac, 

V. 

Mary  P.  Edwards  and  others. 

A  testator  gave  to  his  wife  $5,000  '^  to  be  paid  to  her,  as  far  as  can  be, 
out  of  the  insurance  money  coming  to  my  estate  from  the  insurance 
on  my  life."  He  had  three  policies  on  his  life,  amounting  in  the 
aggregate  to  $2,500,  payable  to  his  wife,  on  which  he  always  paid  the 
premiums;  he  kept  the  policies  in  his  possession,  and  delivered  them, 
with  his  other  papers  &o,  to  his  executor,  And  he  had  no  other  policy 
on  his  life. — Heldf  that  the  amount  received  from  the  insurance  poli- 
cies, by  the  widow,  after  his  death,  must  be  credited  on  the  $5,000 
legacy,  notwithstanding  the  fact  that  such  policies  were,  in  terms,  pay- 
able to  her. 


Bill  for  construction  of  will.     On  final  hearing  on  plead- 
ings and  stipulation. 


NoTK. — Marriage,  even  if  voidable,  or  a  matrimonial  engagement, 
gives  the  wife  an  insurable  interest  (Bliss  on  Life  Ins.  J  ;?5),  that  is  not 
terminated  by  divorce  [McKee  v.  Phoenix  Ins.  Co^  28  Mo.  383 ;  Phoenix 
Ins.  Co.  V.  Ihinham^  Ifi  Conn.,,  8  Reporter  33/ ;  Conn.  Ins.  Co.  v.  Schaefer^ 
94  U.  S.  457^  S5  Am.  Law  Beg.  399,  note.  See  Welch's  Appeal,  43  Conn. 
34s ;  McGrath  v.  Penn.  Ins.  Co.,  8  Phila.  113) ;  but  a  policy  payable  to 
the  husband's  legal  heirs,  does  not  include  the  wife  [Gavch  v.  St.  Louis 
Ins.  Co.,  88  III.  251 :  Rogers  v.  Bottsford,  44  Ga.  652,  See  Gosling  v.  Cald- 
well 1  Lea  (Tenn.)  454,  19  Alb.  L.  J.  137). 

If  issued  for  the  sole  use  of  the  wife,  or  in  case  of  her  death  to  her 
husband's  children,  it  belongs,  at  his  death,  exclusively  to  her  (Roe  v. 
Mvtual  Life  Ins.  Co.,  4  Bigelow's  Ins.  Cos,  254;  Smith  v.  Missouri  Ins.  Co,j 
4  Dili.  355 ;  Southern  Ins.  Co.  v.  Booker y  9  Heisk.  606) ;  or,  if  she  prede- 
cease her  husband,  the  title  to  the  proceeds  is  vested  in  her  heirs 
{lAbby  V.  Libby,  37  Me,  359;  Hutson  v.  MerriJUld,  51  Ind,  24;  Swan  v. 
Snow,  11  Allen  224;  Fraternal  Ins.  Co,  v.  Applegate,  7  Ohio  St,  292; 
Thompson  v.  American  Co.,  46  N.  Y,  674;  Stilweli  v.  Mut.  Life  Ins,  Co.,  72 
JV.  7^385;  Wilson  v.  Lawrence j  13  Hun  238,    See  Gamhs  v.  Graenatvl  &ful« 
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Mr.  Jos.  Coulty  for  complainaut. 

Mr,  F.  A,  Johnson^  for  Mary  P.  Edwards. 

Mr.  a  W.  Biker,  for  E.  M.  Cleveland. 

The  Chancellor. 

Cyrus  Edwards,  late  of  Newark,  by  his  will  dated  April 
3d,  1879,  provided  as  follows : 

'*  It  is  my  will,  and  I  do  hereby  bequeath  and  devise  to  my  beloved 
wife,  Mary  P.  Edwards,  the  just  and  full  sum  of  $5,000,  to  be  paid  to 
her,  as  far  as  can  be,  out  of  the  insurance  money  coming  to  my  estate 
from  the  insurance  on  my  life;  and  I  do  further  devise  to  my  said 
wife  the  $500  life  insurance  policy,  now  held  by  me,  on  the  life  of  my 
wife,  insured  for  my  benefit,  &c." 

He  died  a  few  hours  after  he  made  his  will.  When  he 
made  the  will,  and  when  he  died,  he  had  three  policies  of 
insurance  on  his  own  life,  for  $2,600  in  the  aggregate,  the 
insurance  money  secured  whereby  was  payable  to  his  wife, 
and  he  had  no  other  insurance  on  his  life  at  either  time. 
He  had  a  policy  of  insurance  on  his  wife's  life  for  $500, 


Ins.  Co.,  50  Mo.  U  /  -'^^^  Ben,  Ins.  Co.  v.  Atwood,  24  GrcUL  497;  Whitridge 
V.  Barry^  4^  Md.  140^  24  Am.  Law  Reg.  339) ;  an<i  so,  if  payable  to  the 
wife  and  childr«*n  {Lockwood  v.  Bishop.  51  How.  Pr.  2£J ;  Chapin  v.  /W- 
lowes,  36  Conn.  132;  Kvtjler^s  Case,  23  La.  Ann.  455 ;  Hearing's  Case^  S6 
La.  Ann.  326;  Mellor's  TrusU,  L.  Ji.  (6  Ch.  Div.)  127,  (7  Ch.  Div.)  200; 
Continetital  Ins.  Co.  v.  Pafmtr,  4^  Conn.  60;  heginther's  Appeal^  83  Pa.  St. 
337 ;  Anderson's  Estate,  85  Pa.  iSt.202;  Price  v.  Phctnix  Ins.  Co.,  17  Minn. 
497;  Crogin  v.  Crogin,  66  Me.  517) ;  or  children  only  (Byppert  v.  Union 
Ins.  Co.,  7  Roberts.  155 ;  Cables  v.  PrescoU,  67  Me.  582;  Rickenhacker  v. 
Zimmerman,  10  Rich.  (N.  S.)  110;  Lee  v.  Chase,  58  Me.  4^2);  or  heirs, 
executors  &c.  {Rawson  v.  Jones,  52  Ga.  458 ;  Grattan  v.  National  Ins.  Co., 
15  Hun  74;  Gosling  v.  Caldwell,  1  Lea  (Tenn.)  454,  19  Alb.  L.  J.  137 ; 
New  York  Ins.  Co.  v.  Flack.  3  Md.  34I ;  Shaffer  v.  MeDuffie,  I4  Rich.  Eq. 
146  ;  Mullins  v.  Thompson,  51  Tex.  7  ;  Loos  v.  Ins.  Co.,  4I  ^^0*  539). 

If  the  insurance  company,  in  such  case,  fails  in  the  life-time  of  the 
hu<>band,  he  may  sue,  in  his  own  name,  to  recover  the  premiums  paid 
(  Universal  Life  Ins.  Co.  v.  Cogbill,  30  Gratt.  72.  See  UnUed  States  Ins.  Co. 
v.  Wright,  33  Ohio  St.  533;  Harlow  v.  St.  Louis  Ins.  Co.,  64  Miss.  425) ;  so, 
if  the  policy  be  payable  to  the  assured  for  the  use  of  his  wife  and  chil- 
dren, they  have  no  interest  as  against  his  bona  fide  assignee  (BwmmgKs 
v.  S^aie  Mut.  Ins.  Co.,  97  Mass.  359;  Bailey  v.  New  England  Ins.  Co.,  114 
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payable  to  him,  referred  to  in  the  will,  and  thereby  given 
to  her.  After  his  death,  his  widow  received  from  the  insur- 
ance company  the  money  due  ($2,781.58)  on  the  policies  on 
his  life.  The  testator,  in  his  life-time,  kept  those  policies 
in  his  possession,  and  paid  the  premiums  thereon,  and,  on 
the  execution  of  his  will,  delivered  them  over  to  his  execu- 
tor as  part  of  his  estate,  with  all  the  other  papers  and  docu- 
ments belonging  to  his  estate.  The  widow  claims  that  she 
is  entitled  to  the  legacy  of  $5,000,  irrespective  of  the  money 
received  by  her  on  those  three  policies,  because  they  are  not 
within  the  description  given  by  the  will,  inasmuch  as  the 
money  due  on  them  was  coming  to  her,  and  not  to  the  tes- 
tator's estate ;  and  she  insists  that  the  insurance  money  is 
not  to  go  towards  payment  of  the  legacy. 

It  is  evident  that  the  testator  referred  to  those  policies. 
He  could  not  have  meant  any  others,  for  he  had  none.  He 
kept  them  in  his  own  possession,  paid  the  premiums  him- 
self, and,  undoubtedly,  regarded  the  money  as  part  of  his 
estate,  notwithstanding  he  had  given  direction  to  the  pay- 
ment of  it  by  the  provision  in  the  policies  that  it  should  be 
payable  to  his  wife.     The  words  "coming  to  my  estate" 

Ma»s,  177) ;  if  payable  to  the  wife,  half  for  herself  and  half  for  the 
use  of  her  children,  she  may  sue  thereon,  without  joining  them  (Life 
Ins,  Co.  V.  Ray^  50  Tex.  511), 

If  such  interest  be  vested  in  the  wife  and  children,  the  assured  cannot 
deprive  them  of  it  by  his  will  ( Gould  v.  Emerson,  99  Mass.  154;  Hupperi  v. 
Union  Mut.  Ins.  Co.,  7  Roberts.  155 ;  Rogers  v.  Bottrford,  44  Ga.  65S ;  Gauch 
V.  St.  Louis  Ins.  Co.,  88  III.  251.    See  Kerman  v.  Howard,  23  Wis.  108), 

As  to  where  the  right  of  testamentary  disposition  is  reserved  in  the 
policy  itself,  see  Roberts  v.  Roberts,  64  -^.  C.  695;  or  a  right  of  substi- 
tuting  another  beneficiary  (Eiseman  v.  Judah,  4  Cent.  L.  J,  S45 ;  CriUeu' 
den  V.  Phoenix  Ins.  Co.,  41  Mich.  44^), 

Where  the  testator  has  insured  his  life  for  his  own  benefit,  he  may, 
of  course,  dispose  of  the  proceeds  of  the  policy  by  his  will  (Phillips  v. 
Eastwood,  LI.  i  G.  temp.  Sug.  270;  Stooke  v.  Stooke,S5  Beav.S96  ;  Petty  v. 
Willson,  L.  R.  (4  Ch.)  574;  WUliams  v.  Corson,  2  Tenn,  Ch,  269;  Keller 
V.  Gay  lor,  40  Conn.  343) ;  but  a  mere  bequest  of  an  annuity  will  not 
pass  a  policy  on  the  annuitant's  life  (Hamilton  v.  Baldwin,  15  Beav,  232) ; 
80,  money  due  on  a  policy  may  pass,  as  donatio  eausa  mortiSf  by  the 
delivery  of  the  policy  (Amis  v.  WiU,  33  Beav,  619,  7  Jur,  (N.  S.)  499, 
1  B,  d;  S.  109).  Such  bequests,  however,  are  not  valid  as  against  cred- 
itors (Elliott's  Case,  50  Pa.  St.  75;  Stokes  v.  Cqfey,  8  Bush  533;  Hath- 
anoay  v.  Sherman,  61  Me.  466  ;  Stokoe  v.  Cowan,  29  Beav,  657.r— Rbp. 
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may  be  regarded  as  an  error  in  description,  as  it  undoabt- 
edly  was.  The  testator  was  in  extremis  when  the  will  was 
made.  He  intended  that  the  money  to  be  received  on  the 
policies  on  his  life  should  be  taken  and  accepted  as  so  much 
of  the  legacy  of  $5,000,  and  it  will  be  so  decreed. 


In  the  matter  of  the  application  of  the  Newark  Savinqb 
Institution,  for  direction  in  the  management  of  its 
trusts. 

A  statute  authorized  savings  banks  to  invest  in,  inter  cMa,  bonds  of 
cities,  towns,  counties  or  villages  in  this  state,  and  any  interest-bearing 
obligations  (except  improvement  certificates)  of  the  place  where  the 
bank  is  situated,  and  first  mortgages  on  land  in  this  state.  On  appli- 
cation for  directions  as  to  investments  of  new  deposits  in  a  savings 
bank  under  the  superintendence  of  this  court. — Held^ 

(1)  That  the  statute  does  not  justify  such  investments  in  the  bonds 
of  any  municipality  of  this  state ;  discretion  and  prudence  must  be 
used  in  selecting  such  bonds,  because  they  are  not  always  good  security. 

(2)  That,  in  investing  in  mortgages,  in  addition  to  the  requirements 
of  the  statute^  viz.,  that  such  mortgages  must  be  first  liens  on  real 
estate  worth,  if  improved  and  productive,  at  least  double  the  amount 
loaned,  and  if  not  improved  and  productive,  seventy  per  cent,  more, 
and  are,  also,  to  be  reported  upon  and  certified  by  a  committee  of  the 
managers — there  must  be  a  certificate  of  the  counsel  of  the  bank  that 
the  title  is  good  and  the  mortgage  legally  valid,  and,  also,  a  certificate 
in  writing,  by  a  master  designated  by  this  court,  approving  the  secu- 
rity as  a  proper  and  unexceptionable  investment  of  trust  money. 


The  Chancellor. 

Application  is  made  bj^  the  managers  of  the  Newark 
Savings  Institution,  which  is  now  a  ward  of  this  court,  for 
a  modification  of  the  orders  directing  the  mode  of  investing 
their  new  deposits. 


6  Stew.]  MAY  TERM,  1880.  615 

Newark  Savings  Institution  Case. 

The  act  of  1878,  entitled  "An  act  for  the  better  security 
of  depositors  in  savings  banks"  (P.  i.  1878  p.  393)^  was 
passed  at  the  same  session  of  the  legislature  as  the  act 
giving  to  this  court  guardianship  over  such  institutions. 
It  authorizes  savings  banks  to  invest  on  the  following 
securities :  United  States  government  bonds,  state  bonds, 
bonds  of  cities,  towns,  counties  or  villages  in  this  state, 
bonds  of  the  cities  of  New  York,  Brooklyn  or  Philadelphia, 
any  interest-bearing  obligations  (except  improvement  cer- 
tificates) of  the  city,  town  or  borough  where  the  bank  is 
situated,  first  mortgages  of  real  estate  in  this  state  worth  at 
least  double  the  amount  loaned,  and,  lastly,  on  real  estate 
necessary  for  the  convenient  transaction  of  the  business  of 
the  bank,  and  such  as  it  may  acquire  for  its  debts. 

In  the  management  of  the  trust  moneys,  no  risk  of  the 
principal  which  can  be  guarded  against  by  the  utmost  care- 
fulness, will  be  justified.  In  such  trusts  as  this,  the  policy 
of  the  court  has  been  to  convert  the  assets  applicable  to 
the  old  deposit's  into  cash,  with  the  greatest  practicable 
rapidity,  without  undue  sacrifice,  and  distribute  them  to 
the  depositors;  and  as  to  new  deposits,  to  require  that  they 
be  securely  invested.  The  payment  of  interest  on  them  is 
an  entirely  subordinate  consideration  to  the  safety  of  the 
funds.  Some  of  the  securities  heretofore  designated  as  the 
only  allowable  investments  for  new  deposits,  are  to  be 
obtained  only  with  great  difficulty,  and  others  are  to  be  had 
only  at  a  considerable  premium.  There  is  no  reason  for 
refusing  to  apply  to  the  new  deposits  the  rule  which,  in 
this  court,  governs  the  investment  of  trust  funds  in  general, 
except  that,  considering  the  peculiar  nature  of  the  trust — 
the  liability  to  a  call  for  speedy  conversion — somewhat 
greater  restriction  in  the  choice  of  securities  is  prudent. 

The  rule  referred  to  admits  of  investment  on  first  mort- 
gage of  real  estate.  The  matter  might  be  left  where  the 
legislature  has  placed  it,  and  the  regulation  which  it  has 
established  as  to  investments  might  be  adopted,  especially 
in  view  of  the  consideration  that  depositors  are  at  liberty. 
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if  dissatisfied  with  the  regulations,  to  withdraw  their  depos- 
its; but  I  am  not  willing  to  adopt  that  course.  Some  of  the 
investments  designated  in  the  law  are  not  such  as  should 
be  allowed.  Municipal  bonds,  for  example,  are  not  always 
good  security. 

That  there  is  a  necessity  for  a  relaxation  of  the  existing 
rule,  is  apparent  in  the  case  of  the  petitioner.  It  has  now 
of  deposits  on  new  account,  $2,567,000,  a  considerable 
amount  of  which  is  now  awaiting  investment,  owing  to  the 
difl[iculty  of  obtaining  desirable  securities  under  the  exist- 
ing regulation.  Investment  on  mortgage  to  the  amount  of 
fifty  per  cent,  of  the  new  deposits  (the  limit  fixed  by  the  act 
of  the  legislature  is  seventy  per  cent.)  will  be  authorized, 
but  in  addition  to  the  requisitions  and  limitations  of  the  act 
(all  of  which  must  be  observed),  which  provide  that  the 
mortgages  must  be  first  mortgages  on  real  estate  in  this 
state,  worth,  if  improved  and  productive,  at  least  double 
the  amount  loaned,  and  if  unproductive  and  unimproved, 
seventy  per  cent,  more  than  the  sum  lent,  and  are  to  be 
reported  upon  and  certified  to  by  a  committee  of  the  man- 
agers, there  must,  on  each  investment,  be  a  certificate  of 
the  counsel  of  the  institution  that  the  title  is  good  and  the 
mortgage  legally  valid,  and  there  must,  also,  be  a  certificate 
in  writing,  by  a  master  of  this  court,  to  be  designated  by 
me,  approving  the  security  as  a  proper  and  unexceptionable 
investment  for  trust  funds  under  the  charge  of  the  court  of 
chancery. 

In  other  respects  the  existing  regulations  will  stand.  So 
that,  of  the  new  deposits,  investments  may  be  made  on  bond 
and  mortgage  to  an  amount  not  to  exceed  fifty  per  cent., 
and  the  rest  must  be  invested  in  bonds  of  the  United 
States,  or  of  this  state,  or  of  the  city  of  Newark. 
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Henry  Kuhn  and  Charles  Neeb 

V. 

HuQH  J.  Jewett,  receiver  of  the  Erie  Railway  Company. 

1.  Damages  caused  by  negligence,  to  be  recoverable,  must  be  not 
only  its  natural,  but  also  its  proximate,  consequence.  And  *' prox- 
imate," as  here  used,  means  closeness  of  causal  connection,  and  not 
nearness  in  time  or  distance,  and  is  intended  to  qualify  the  generality 
of  the  idea  expressed  by  the  word  "  natural." 

2.  In  cases  where  fire  is  negligently  started,  but  is  not  immediately 
communicated  to  the  property  destroyed,  but  is  communicated  from 
one  building  to  another  until  it  reaches  the  property  destroyed,  causal 
connection  will  only  cease  when,  between  the  negligence  and  the 
damage,  an  object  is  interposed  which  would  have  prevented  the 
damage,  if  due  care  had  been  taken. 

3.  When  the  burning  matter  is  oil,  a  running  stream  may  form  a 
na^tural  link  in  the  chain  of  causation. 

4.  Where  a  fire  originates  in  the  carelessness  of  a  defendant,  and  is 
carried  directly  by  a  material  force,  whether  it  be  the  wind,  the  law  of 
gravitation,  combustible  matter  existing  in  a  state  of  nature,  or  a  run- 
ning stream,  to  the  plaintiff's  property,  and  dectroys  it,  the  defendant 
is  legally  answerable  for  the  loss.      "^ 

On  application  for  a  remedy  against  receiver,  heard  on 
petition  and  proofs  taken  orally  before  the  vice-chancellor. 

Mr.  Albert  Comstock,  for  petitioners. 

Mr.  R,  W,  Parker^  for  receiver. 

The  Vice-Chancellor. 

The  petitioners  in  this  case  ask  to  be  compensated  for 
damages  they  allege  they  have  sustained  in  consequence  of 
the  negligence  of  the  defendant's  employes.  Their  barn 
and  its  contents  were  destroyed  by  fire,  and  they  claim  that 
the  defendant  is  legally  answerable  for  the  loss.  The  fire 
originated  in  a  disaster  which  occurred  on  the  defendant's 
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road,  at  Paterson,  on  the  7th  of  December,  1877,  in  which 
twenty-five  cars  loaded  with  petroleum  collided  with  a  loco- 
y  motive  attached  to  a  freight  train.  An  oil  train  had  been 
cut  in  two,  twenty-five  cars  being  detached,  and  five  or  six 
left  attached  to  the  locomotive.  Those  detached  were  left 
standing  at  a  point  where  the  grade  descended  to  their  rear 
at  the  rate  of  thirty-five  feet  to  the  mile.  Very  shortly 
after  they  were  detached,  they  commenced  moving  down 
grade,  and  their  momentum  and  velocity  soon  became  so 
great  as  to  render  any  effort  to  arrest  them,  by  the  force  at 
hand,  futile.  When  the  cars  came  in  collision  with  the 
locomotive,  some  of  the  oil  tanks  were  thrown  from  the 
cars  to  the  earth  with  such  force  as  to  cause  them  to  burst, 
and  to  discharge  their  contents.  The  oil,  thus  released, 
spread  over  the  road  bed,  and  came  in  contact  with  fire 
shaken  from  the  locomotive  by  the  collision,  and  was  set  on 
fire,  and,  thus  ignited,  ran  down  the  embankment  into  a 
small  brook,  over  which  the  railroad  at  that  point  is  con- 
structed, and  was  carried  by  its  water  to  the  Passaic  river, 
and  from  there  by  the  water  of  the  river  to  the  petitioners' 
building,  which  stood  on  the  bank  of  the  river,  and  set  it 
on  fire  and  destroyed  it. 

The  evidence  renders  it  clear,  I  think,  that  the  collision 
was  the  result  of  negligence.  When  it  is  remembered  that 
twenty-five  loaded  cars  were  left  standing  on  a  descending 
grade,  in  charge  of  a  single  brakeman,  with  brakes  applied 
to  only  about  one-fourth  of  their  number,  and  that  they  com- 
menced running  away  almost  as  soon  as  they  were  detached, 
and  that  no  malicious  or  improper  intermeddling  with  them 
is  shown,  there  does  not  seem  to  be  the  least  difficulty  in 
determining  what  was  the  cause  of  the  collision.  They 
ran  away  because  they  were  not  properly  secured.  Their 
position  and  precipitancy  show,  of  themselves,  that  they  were 
not  handled  and  secured  with  the  necessary  skill  and  care. 

The  case,  however,  presents  another  question.  Do  the 
facts  show  that  there  was  such  a  break  in  the  connection 
between  cause  and  efiTect,  that  it  can  be  declared,  as  a  legal 
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conclusion,  that  tlie  petitioners' damages  were  not  the  prox- 
imate as  well  as  the  natural  result  of  the  defendant's  negli- 
gence, but  were  rather  caused  by  an  independent  intervening 
agency,  over  which  the  defendant  had  no  control,  and  for 
whose  action  or  influence  he  cannot  be  held  legally  respon- 
sible? The  usual  statement  of  the  rule  upon  this  subject  is, 
that  damages  caused  by  negligence,  to  be  recoverable,  must 
not  only  be  its  natural,  but  also  its  proximate,  consequence. 
And  "proximate,"  as  used  in  this  proposition,  means  close**, 
ness  of  causal  connection,  and  not  nearness  in  time  or  dis- 
tance, and  is  intended  to  qualify  the  generality  of  the  idea 
expressed  by  the  word  "  natural."  Del,  Lack.  ^  West  JR. 
R.  Co.  V.  Salmon^  10  Vr.  308.  Damages  arising  from  this 
cause,  to  be  the  basis  of  legal  redress,  must  not  only  be  the 
natural  sequence  of  the  wrongful  act  or  omission,  but  must 
flow  directly  from  it,  in  obedience  to  some  well-understood 
and  recognized  material  force.      Whart.  on  Neg.  §  97, 

There  can  be  no  doubt,  I  think,  if,  in  this  instance,  the 
flames  of  the  burning  oil  had  been  carried  by  the  wind 
directly  from  the  point  of  collision  to  the  petitioners'  b.uild- 
ing,  and  it  had  been  thus  set  on  fire  and  destroyed,  that  the  , 
injury  would,  in  judgment  of  law,  have  been  the  natural 
and  direct  or  proximate  result  of  the  collision.  So,  too, 
if  the  burning  oil  had  descended  from  the  point  where  it 
was  first  ignited,  by  the  mere  force  of  its  own  gravity,  upon 
the  petitioners'  building,  and  destroyed  it,  the  connection 
between  cause  and  eftect  would  have  been  so  close  and 
direct  that  the  defendant's  liability  could  not  have  been  suc- 
cessfully questioned.  So,  also,  if  the  fire  had  been  carried 
from  the  place  of  its  origin  to  the  petitioners'  building  by  a 
train  of  combustible  matter  deposited  in  its  track  by  the 
operation  of  the  laws  of  nature,  the  petitioners'  injury,  I 
think  it  could  not  have  been  doubted,  would  have  been 
esteemed  the  direct  result  of  the  defendant's  negligence. 
It  was  distinctly  ruled  in  Del.  Lack.  ^  West.  R.  JR.  Co.  v. 
Salmony  vbi  supra^  that  where  a  fire  originates  from  careless- 
ness, and  is  carried  from  the  point  of  its  origin  to  the  place 
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where  the  damage  is  done,  by  combustible  matter  famished 
by  nature,  such  matter  does  not  break  the  chain  of  causa- 
tion so  as  to  relieve  the  defendant  from  liability,  but  is  to 
be  regarded  as  one  of  its  constituent  links.  And  it  was 
also  adjudged  that  in  cases  where  a  fire,  negligently  kindled, 
is  not  immediately  communicated  to  the  property  destroyed 
— as,  for  example,  where  it  is  communicated  from  one  build- 
ing to  another  until  it  reaches  the  plaintiff's  building — 
causal  connection  only  ceases  when,  between  the  negligence 
and  the  damage,  an  object  is  interposed  which  would  have 
prevented  the  damage,  if  due  care  had  been  taken.  The 
example  given  by  the  author  of  this  rule,  in  illustration,  is 
this:  A  house  is  negligently  permitted  to  take  fire;  another 
house,  some  distance  off,  being  built  negligently  of  material 
easily  ignited,  catches  fire  from  the  first,  and  then  commu- 
nicates the  fire  to  a  third,  which,  if  properly  built  and 
guarded,  would  not  have  thus  caught.  The  person  whose 
negligence  started  the  fire,  is  not  liable  to  the  owner  of  the 
third  house,  because  his  injury  is  due,  in  part,  to  an  inter- 
vening cause  combined  with  his  own  negligence.  WharL 
,  on  Neg,  §  H9. 

These  principles  must  rule  this  case.  Their  application 
is  obvious.  For,  although  water  is  almost  universally  used 
as  a  means  to  extinguish  fire,  and  it  seems,  at  first  blush,  to 
be  absurd  to  say  that  it  can  be  used  for  the  purpose  of 
extending  it,  yet  it  is  true,  as  a  matter  of  &ct,  that  as  an 
agency  for  the  transmission  of  burning  oil,  it  is  just  as  cer- 
tain and  effectual  in  its  operations  as  the  wind  in  carrying 
flame  or  a  spark,  or  combustible  matter  in  spreading  a  fire. 
In  keeping  up  the  continuity  between  cause  and  effect,  it 
may  be  just  as  certain  and  effectual  in  its  operation  as  any 
other  material  force.  In  this  instance,  it  carried  the  conse- 
quences of  the  defendant's  negligence  to  the  petitioners' 
property,  with  almost  as  much  certainty  and  directness  as 
if  the  burning  oil  had  descended  upon  it  in  obedience  to 
the  law  of  gravitation. 
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This  view  is  in  conflict  with  that  pronounced  by  the 
supreme  court  of  Pennsylvania  in  Hoag  v.  Lake  Shore  and 
Michigan  Southern  S.  i?.  Cb.,  85  Pa,  St.  £93,  a  case  which,  in 
its  facts,  is  substantially  the  counterpart  of  the  one  in  hand. 
The  water  of  a  running  stream  was  there  held  to  be  an 
intervening  agency  sufficiently  independent  and  powerful 
to  constitute  a  new  force,  without  which  the  injury  might 
not  have  happened;  and  it  was,  therefore,  held  that  it 
caused  a  sufficient  break  in  the  chain  of  causation  to  relieve 
the  defendant  from  liability.  The  capacity  and  adaptability 
of  a  running  stream  as  an  agency  for  the  transmission  of 
burning  oil,  and  its  similitude  to  other  material  forces  as  a 
means  of  communicating  this  species  of  fire,  does  not  seem 
to  have  been  considered  by  the  court,  at  least  no  allusion  is 
made  to  it.  The  case  is  not,  however,  entitled  to  the 
respect  due  to  an  independent  adjudication,  where  the 
court,  untranimeled  by  previous  utterances,  simply  endeav- 
ors to  ascertain  what  rule  will  best  promote  justice  and 
conform  to  enlightened  reason  and  sound  policy.  The  judg- 
ment is,  in  fact,  a  mere  affirmation  of  principles  previously 
promulgated  in  Byan  v.  N.  Y.  Central  R,  R,  Co.,  35  N.  Y. 
210,  and  subsequently  followed  in  Pennsylvania  R.  R.  Co.  v. 
Kerr,  62  Pa.  St.  353.  These  cases  were  recently  strongly 
disapproved  by  the  court  of  errors  and  appeals  of  this  state, 
as  standing  opposed  to  both  precedent  and  principle.  Dd. 
Ijack.  ^  West.  R.  R.  Co.  v.  Salmon,  ubi  supra. 

The  rule  established  by  the  case  just  mentioned,  I  under- 
stand to  be  this :  That  where  a  fire  originates  in  the  negli- 
gence of  a  defendant,  and  is  carried  directly  by  a  material 
force,  whether  it  be  the  wind,  the  law  of  gravitation,  com- 
bustible matter  existing  in  a  state  of  nature,  or  other  means, 
to  the  plaintift''s  property  and  destroys  it,  and  it  appears 
that  no  object  intervened  between  the  point  where  the  fire 
started  and  the  injury,  which  would  have  prevented  the 
injury,  if  due  care  had  been  taken,  the  defendant  is  legally 
answerable  for  the  loss.  Under  this  rule,  the  defendant  is 
liable  for  the  petitioners'  loss. 
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There  is  no  difficulty  in  measuring  the  damages  in  this 
case.  All  the  evidence,  in  relation  to  them,  came  from  the 
mouth  of  one  of  the  petitioners.  His  statements  seemed  to 
be  exceptionally  frank  and  fair.  I  have  no  doubt  of  the 
correctness  of  his  estimates.  According  to  them,  the  prop- 
erty destroyed  was  worth  $427.60.  That  sum,  with  interest, 
will  be  awarded. 


Edward  Sayre 

V. 

Margaret  V.  Hewes  and  others. 

1.  Unless  a  chattel  mortgage  is  filed  in  the  county  where  the  mort- 
gagor resides  at  the  time  of  its  execution,  or  the  mortgagee  takes 
immediate  possession  of  the  mortgaged  chattels,  and  continues  in  the 
actual  and  constant  possession  of  them,  the  mortgage  is  absolutely 
void  against  the  creditors  of  the  mortgagor,  and  subsequent  purchasers 
and  mortgagees  in  good  faith. 

2.  The  statute  concerning  chattel  mortgages  makes  an  important 
distinction  between  creditors  and  subsequent  purchasers  or  mor^ 
gagees.  Purchasers  or  mortgagees,  to  avail  themselves  of  a  default  on 
the  part  of  a  prior  mortgagee,  must  take  without  notice  of  his  rights, 
but  a  creditor  is  not  affected  by  such  notice. 

3.  A  judgment  on  bond  and  warrant  of  attorney  can  only  be  entered 
for  a  debt  actually  existing  at  the  time  of  its  entry,  and  a  simple 
liability  as  endorser  or  surety  does  not  constitute  such  a  debt. 

4.  A  security  for  future  advances  is  entitled  to  priority  over  subse- 
quent encumbrances,  only  to  the  extent  of  the  sums  advanced  prior 
to  actual  notice  of  the  subsequent  encumbrance. 

5.  Where  a  third  encumbrancer  acquires  a  right  of  priority  over  the 
first,  but  the  act  or  omission  from  which  such  right  flows  does  not 
change  his  relative  position  towards  the  second,  yet,  as  it  is  imf>068ible 
to  put  him  in  advance  of  the  first,  without  advancing  him,  also,  over 
the  second,  his  lien  must,  of  necessity,  be  advanced  to  the  first  posi- 
tion as  against  both  the  first  and  second  encumbrances. 


On  final  hearing  on  bill,  answer  and  proofs. 
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Mr.  Joseph  Coult^for  complainant. 

Mr.  James  W.  Fields  for  defendant  Francis  M.  Hoag. 

Thb  Vice-Chancellor. 

This  is  a  strife  for  position.  The  facts  material  to  the 
controversy  are  as  follows  :  On  the  3d  of  December,  1877, 
Mrs.  Margaret  V.  Ilewes  executed  a  chattel  mortgage  on 
certain  chattels,  then  being  in  a  building  in  the  city  of 
Newark,  to  Francis  M.  Hoag,  and  the  mortgage  was,  on  the 
same  day,  filed  in  the  office  of  the  register  of  the  county  of 
Essex ;  a  second  mortgage  on  the  same  chattels  was  exe- 
cuted by  Mrs.  Hewes  to  Frederick  Fisher,  February  14th, 
1878,  which  was  filed  March  2d,  1878,  in  the  office  of  the 
register  of  Hudson  county  ;  a  third  mortgage  was  executed 
by  Mrs.  Hewes  to  the  complainant  (Edward  Sayre),  on  the 
same  chattels,  February  25th,  1878,  which  was  also  filed  in 
the  office  of  the  register  of  Hudson  county  on  the  day  of  its 
date  ;  on  the  27th  of  February,  1878,  the  complainant  recov- 
ered a  judgment  against  Mrs.  Hewes,  by  confession,  in  the 
Essex  county  circuit  court,  and  another  judgment  was  recov- 
ered against  her,  by  confession,  in  the  same  court,  by  Albert 
H.  Hewes,  on  the  2d  of  March,  1878.  Executions  were 
immediately  issued  upon  these  judgments,  and  levies  made 
upon  the  chattels  covered  by  the  three  mortgages.  Albert 
H.  Hewes  assigned  his  judgment  to  the  complainant  imme- 
diately after  its  recovery.  No  consideration  was  paid  for 
the  assignment.  The  complainant  and  Frederick  Fisher 
knew,  when  they  received  the  mortgages  made  to  them,  that 
Mrs.  Hewes  had  previously  executed  a  mortgage  to  Mr. 
Hoag.  They  are  subsequent  mortgagees  with  notice  of  the 
antecedent  mortgage. 

Neither  of  the  complainant's  securities  is  founded  on 
a  debt  actually  existing  at  the  time  it  was  obtained. 
Both  were  given  for  the  same  purpose.  The  complainant 
bad  become  surety  for  Mrs.  Hewes,  on  a  bond  given  by  her 
to  the  ordinary,  in  1874,  on  obtaining  a  letter  of  guardian- 
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ship  for  one  of  her  children.  The  mortgage  executed  to 
him,  and  the  judgment  recovered  by  him,  were  intended, 
as  he  testifies,  to  secure  him  against  loss  in  consequence  of 
his  contract  of  suretyship  for  her.  Prior  to  getting  these 
securities,  he  had  paid  nothing  on  account  of  that  contract; 
he  neither  paid  anything,  nor  expressly  bound  himself  to 
stand  as  principal  in  that  contract,  at  the  time  he  obtained 
these  securities,  and  he  has  paid  nothing  since,  nor  incurred 
any  new  or  additional  obligation.  The  mortgage  and  judg- 
ment were  without  other  consideration  than  the  complain- 
ant's contingent  liability  as  such  surety.  No  debt  actually 
existed  at  the  time  they  were  obtained,  and  none  has  subse- 
quently been  created.  In  the  papers,  the  complainant  has 
styled  himself  trustee  of  Mrs.  Hewes's  ward,  but  his  act,  in 
this  respect,  as  a  matter  of  law,  is  a  mere  piece  of  assump- 
tion. As  surety  of  the  guardian,  he  had  no  authority  to 
constitute  himself  trustee  of  her  ward,  and  thus,  in  virtue 
of  his  own  act,  without  paj'ing  anything,  or  binding  himself 
to  bear  the  whole  burden  of  her  obligation,  put  himself  in 
a  position  where  he  is  entitled  to  be  recognized  against 
other  lien-holders,  as  a  creditor  invested  with  the  rights  of 
the  ward.  While  Mrs.  Hewes  remained  guardian,  she  was 
the  sole  representative  of  the  ward,  and  her  sureties  had  no 
right,  in  virtue  of  their  liability  for  her,  to  assume  the  posi- 
tion of  creditors  against  her  in  respect  to  her  ward's  estate. 
The  mortgages,  it  will  be  observed,  were  filed  in  different 
counties — those  given  to  the  complainant  and  Mr.  Fisher 
having  been  filed  in  Hudson,  and  that  given  to  Mr.  Hoag, 
in  Essex.  The  chattels  mortgaged  were,  at  the  time  the 
mortgages  were  executed,  in  the  county  of  Essex.  The 
residence  of  the  mortgagor  is  in  dispute ;  but  the  evidence, 
I  think,  leaves  little  ground  for  diversity  of  opinion  as  to 
where  it  must  be  adjudged  to  have  been.  The  mortgagor's 
husband  died  in  1873.  At  the  time  of  his  death  his  resi- 
dence was  in  Kearney  township,  Hudson  county.  The 
mortgagor,  after  his  death,  continued  to  occupy  the  house 
in  which  he  had  resided.     She  spent  portions  of  each  win- 
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ter  thereafter,  up  to  the  winter  of  1876  and  1877,  in  the 
city  of  Newark,  sometimes  taking  a  house,  and  at  others 
three  or  four  rooms,  but  keeping  her  dwelling  in  Kearney 
open,  and  she  and  her  family  going  there  whenever  they 
chose.  She  continued  to  reside  in  her  house  in  Kearney 
during  the  whole  of  the  winter  of  1877  and  1878,  and  on 
the  day  Mr.  Hoag's  mortgage  was  executed,  she  walked 
from  her  house  in  Kearney  to  Newark  to  execute  it.  If  it 
be  taken  as  true  that,  when  she  executed  this  mortgage, 
she  declared  Newark  to  be  the  place  of  her  residence  (the 
weight  of  the  evidence  does  not,  however,  I  think,  estab- 
lish the  fact  that  such  a  declaration  was  made),  still,  I  can- 
not see  how  this  fact  can  attect  the  rights  of  the  complain- 
ant. The  question  as  to  him  is,  not  what  did  she  say 
respecting  the  place  of  her  residence,  at  the  time  she  exe- 
cuted that  mortgage,  but  where,  in  tact,  did  she  then  reside. 
His  rights  must  be  controlled  by  the  fact,  and  not  by  her 
representation.  The  evidence  shows,  conclusively,  that  she 
resided  in  Hudson  county  when  all  three  mortgages  were 
executed. 

It  is  clear,  then,  that  Mr.  Hoag's  mortgage  was  not  filed 
in  the  county  where  he  was  required  by  law  to  tile  it,  in 
order  to  give  it  validity  against  the  creditors  of  the  mort- 
gagor, and  against  subsequent  purchasers  and  mortgagees  in 
good  faith.  The  law  upon  this  point  is  plain  and  impera- 
tive. Unless  a  mortgage  is  filed  in  the  county  where  the 
mortgagor  resides  (if  a  resident  of  this  state)  at  the  time  of 
its  execution,  or  the  mortgagee  takes  immediate  possession 
of  the  mortgaged  chattels,  and  continues  in  the  actual  and 
constant  possession  of  them,  it  is  absolutely  void  as  against 
the  creditors  of  the  mortgagor,  and  as  against  subsequent 
purchasers  and  mortgagees  in  good  faith.  Rec.  p.  709  §§  39^ 
40;  DeCourcey  v.  Collins,  6  C.  E.  Gr.  357. 

The  complainant  is  clothed  with  a  dual  character;  he  is 
both  a  creditor  and  a  subsequent  mortgagee.  He  is  not, 
however,  a  subsequent  mortgagee  in  good  faith.  He  knew, 
when  he  took  his  mortgage,  that  a  prior  mortgage  had  been 
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given,  and  any  attempt  by  him  to  dislodge  that  mortgage 
from  its  position  of  superiority,  in  consequence  of  the  failure 
to  file  it  in  the  proper  county,  is,  in  equity,  an  act  of  bad 
faith.  His  mortgage  must  therefore  be  awarded  a  position 
subordinate  to  that  held  by  the  mortgage  to  Mr.  Hoag.  He 
stands,  however,  as  a  judgment  creditor,  on  a  much  higher 
plane.  The  statute  makes  an  important  distinction  between 
creditors  and  subsequent  purchasers  or  mortgagees.  Pur- 
chasers or  mortgagees,  to  be  in  a  position  to  avail  them- 
selves of  an  omission  by  an  antecedent  mortgagee,  must 
have  acted  without  notice  of  the  rights  of  the  holder  of  the 
antecedent  security;  but  not  so  with  creditors.  A  creditor 
may  know-  that  an  antecedent  mortgage  has  been  given,  yet 
if  it  is  not  filed  according  to  the  requirement  of  the  statute, 
and  he  obtains  a  judgment  and  procures  a  levy  to  be  made, 
his  lien,  by  force  of  the  statute,  is  entitled  to  preference  in 
payment.  This  is  the  rule  plainly  prescribed  by  the  statute. 
Had  the  meaning  of  the  statute  ever  been  thought  to  be 
open  to  doubt,  its  construction  is  now  so  authoritatively 
settled  as  to  be  no  longer  open  to  discussion  in  this  court 
Williamson  v.  N.  J.  Southern  B,  B.  Co.,  2  Stew.  Eq.  336;  S. 
G,  1  Stew.  Bi.  278. 

To  what  extent,  then,  is  the  complainant  a  creditor?  Is 
he  entitled  to  that  position  in  virtue  of  both  of  his  judg- 
ments, or  only  one?  The  judgment  he  holds  under  assign- 
ijient  from  Albert  U.  Uewes  does  not  seem  to  be  open  to 
any  valid  objection.  It  was  founded  on  a  just  debt,  actually 
existing  at  the  tim§  it  was  confessed.  The  defendant  Hoag 
cannot  impeach  the  complainant's  title  because  he  paid 
nothing  for  it.  The  judgment  creditor  had  an  unquestion- 
able right  to  assign  it,  with  or  without  a  consideration,  just 
as  he  pleased.  That  is  a  matter  which  concerned  him  alone. 
The  fact  that  the  assignment  was  gratuitous,  is  only  import- 
ant as  it  may  serve  to  show  whether  the  foundation  of  the 
judgment  was  honest  or  fraudulent.  Under  the  evidence, 
there  can  be  no  doubt  that  it  is  supported  by  a  just  debt. 
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As  already  intimated,  the  complainant's  right  to  occupy 
the  position  of  a  judgment  creditor,  as  against  other  lien- 
holders,  under  the  judgment  confessed  to  himself,  has  little 
to  support  it  in  a  court  of  equity.  Is  he  a  creditor  in  the 
sense  in  which  that  term  is  used  in  this  act?  It  is  certain 
that  no  debt  was  due  to  him  for  which  he  could  have  main- 
tained an  action.  At  the  time  of  his  recovery,  he  had  no 
legal  or  just  cause  of  action  against  the  defendant.  At 
common  law,  a  judgment  may  be  confessed  to  secure  a  debt 
to  be  subsequently  created,  but  suppose  the  consideration 
promised,  is  never  furnished,  would  a  court  of  equity  permit 
the  judgment  to  be  collected,  or  give  such  a  judgment  cred- 
itor a  superior  position  against  an  unfiled  antecedent  mort- 
gage, the  existence  of  which  was  known  to  him  when  he 
obtained  his  judgment? 

Besides,  I  think  I  am  bound  to  consider  the  doctrine 
as  settled,  so  far  at  least  as  this  court  is  concerned,  that 
a  judgment  on  bond  and  warrant  of  attorney,  under  our 
statute,  can  only  be  entered  for  a  debt  actually  existing 
at  the  time  of  its  entry,  and  Jthat  a  simple  liability  as 
endorser  or  surety  does  not  constitute  such  a  debt.  "  It 
is  an  abuse  of  language  to  say,"  says  Chancellor  Halsted, 
*'that  because  I  endorse  your  note  to-day,  payable  three 
months  hence,  to  be  used  by  you,  you  are  indebted  to 
me  to-day  for  the  amount  of  it."  Blackwell  v.  Rankin^  3 
Hal.  Ch.  160.  But  the  decisive  authority  on  this  point  is 
the  judgment  of  the  court  of  errors  and  appeals,  in  Clapp  v. 
JEly,  3  Dutch.  555.  It  will  be  remembered  that,  in  that 
case,  it  was  finally  held,  by  a  divided  court,  it  is  true,  after 
repeated  and  exhaustive  discussicm  by  counsel  as  able  as 
any  that  ever  adorned  the  bar  of  this  state,  and  after  the 
best  consideration  that  could  be  given  by  the  court  to  any 
case,  that  a  valid  judgment  could  not  be  entered,  under  our 
statute  regulating  the  recovery  of  judgments  by  confession 
on  bond  and  warrant  of  attorney,  to  secure  future  advances, 
or  a  debt  to  be  subsequently  created.  A  single  quotation 
from  the  masterly  opinion  of  Chief  Justice  Green  will  ^ce- 
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sent  the  important  ruling  of  that  case,  which,  I  think,  must 
control  this.  He  says :  "  Under  the  law  of  this  state,  no 
judgment  by  confession  can  be  entered,  except  for  a  demand 
founded  on  a  legal  consideration,  and  for  a  debt  justly  due 
and  owing  at  the  time  of  the  entry  of  the  judgment." 
These  considerations,  I  think,  effectually  dispose  of  the 
complainant's  claim  to  be  regarded  as  a  judgment  creditor, 
as  against  the  other  lien-holders,  in  respect  to  the  judgment 
confessed  to  himself. 

But  if  it  were  possible  to  hold  that  the  complainant  was 
entitled  to  be  treated  as  the  holder  of  a  valid  security  for 
future  advances,  it  is  not  perceived  how  that  would  give  him 
the  least  advantage  in  this  controversy.  The  general  rule 
in  respect  to  such  securities  is  well  established.  They  are 
only  entitled  to  priority  over  subsequent  encumbrances  to 
the  extent  of  the  sums  actually  advanced  prior  to  actual 
notice  of  the  subsequent  encumbrance.  Ward  v.  CboA,  9  C. 
K  Gr.  93;  Kline  v.  McGuckin,  9  C.  E,  Gr.  ill.  Here 
nothing,  up  to  this  time,  has  been  advanced,  and  the  com- 
plainant cannot,  therefore,  in  equity,  lay  claim  to  the  rights 
of  a  creditor. 

This  disposes  of  the  case  so  far  as  it  involves  merely  the 
rights  of  the  complainant  and  Mr.  Hoag,  and  without  refer- 
ence to  the  rights  of  Mr.  Fisher.  But  his  rights  must  also 
be  considered.  He  took  his  mortgage  with  notice  that  a 
prior  mortgage  had  been  given  to  Mr.  Hoag,  and  he  must, 
therefore,  as  between  Hoag  and  himself,  take  the  subordi- 
nate position.  But  he  and  complainant,  as  between  them- 
selves, occupy  equal  rank;  the  judgment  of  the  one,  and 
the  mortgage  of  the  other,  were  recovered  and  filed  on  the 
same  day.  So  that  the  relative  positions  of  the  several 
parties  are  as  follows:  The  complainant  and  Fisher,  as 
between  themselves,  hold  concurrent  liens,  but  Hoag  stands 
prior  to  Fisher  as  between  Fisher  and  himself,  and  the  com- 
plainant, as  between  Hoag  and  himself,  stands  prior  to 
Hoag.  In  this  condition  of  affairs,  it  is  impossible  to  give 
the  complainant  the  full  benefit  of  the  superiority  of  his 
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position  over  Hoag,  without  advancing  him  to  the  front 
against  everybody.  The  fact  that  the  complainant's  posi- 
tion is  superior  to  that  of  Hoag,  and  that  Fisher's  is  sub- 
ordinate to  that  held  by  Hoag,  raises  the  complainant  above 
Fisher  as  well  as  Hoag.  Where  a  third  encumbrancer 
acquires  a  right  of  priority  as  against  the  first,  but  the  act 
or  omission  from  which  such  right  flows  does  not  change 
his  relative  position  towards  the  second,  yet,  as  it  is  impos- 
sible to  put  him  in  advance  of  the  first,  without  also  advan- 
cing him  over  the  second,  his  lien  must,  of  necessity,  be 
advanced  to  the  first  position  as  against  both  the  first  and 
the  second  encumbrances.  Clement  v.  Kaighn,  2  McCarL  47. 
The  decree  will  declare  the  liens  of  the  parties  to  stand 
in  the  following  order :  Tf  he  comp)lainant  shall  be  first  paid 
the  amount  due  on  the  judgment  assigned  to  him  by  Albert 
H.  Hewes;  the  defendant  Hoag  shall  next  be  paid  the 
amount  due  on  his  mortgage,  and,  lastly,  Fisher  shall  be 
paid  the  amount  due  on  his  mortgage.  If  a  surplus  remains, 
it  must  be  brought  into  court  to  await  the  determination  of 
the  question  whether  the  complainant  or  Mrs.  Hewes  is 
entitled  to  it. 


Thb  Executors  of  Daniel   Skellenger,  deceased, 

V. 

The  Executor  op  Hannah  SkeLlenqer,  deceased, 

and  others. 

1.  It  is  a  settled  doctrine  of  equity  jurisprudence,  that  where  per- 
sonal estate  is  given  by  will  to  a  trustee,  upon  certain  trusts,  and  the 
purposes  of  the  trust  do  not  exhaust  the  whole  estate,  or  the  trusts 
fail,  the  trustee  shall  not  take  the  surplus  for  his  own  benefit,  unless 
such  appears  to  have  been  the  intention  of  the  testator,  but  a  trust 
will  result  in  favor  of  those  who  are  entitled  under  the  statute  of  dis- 
tribation  as  the  next  of  kin  of  the  testator. 
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2.  Equitable  es.'ates  are  treated  in  equity  as  legal  estates,  and  are 
held  to  be  subject  to  the  same  incidents,  properties  and  consequences 
that  similar  legal  estates  are  at  law. 

3.  In  cases  of  partial  intestacy,  both  the  next  of  kin  and  the  widow 
take  under  the  statute  of  distribution,  and  one  cannot  acquire  a  right 
to  distribution  unless  the  other  does,  also. 

4.  In  cases  of  partial  intestacy,  the  persons  entitled  to  distribution 
take,  not  in  pursuance  of  the  intention  of  the  testator,  but  by  force  of 
law,  and  regardless  of  what  his  intentions  may  have  been. 

5.  The  widow  is  entitled  to  participate  in  the  distribution  of  that 
part  of  a  testator^s  estate  as  to  which  he  dies  intestate. 


On  final  hearing  on  bill,  answers  and  proofs. 

Mr,  Alfred  Mills,  for  complainants. 

Mr.  George  T.  Wert  and  Mr.  George  W.  Forsyihy  for  the 
next  of  kin. 

Mr,  Edward  C.  Lyon,  for  the  executor  of  Hannah  Skel- 
lenger,  deceased. 

Thk  Vice-Chancellor. 

This  is  a  bill  for  direction.  The  complainants,  as  the 
executors  of  Daniel  Skellenger,  deceased,  ask  direction  as 
to  what  they  shall  do  with  certain  moneys  belonging  to 
their  testator,  not  disposed  of  by  his  will.  His  estate  con- 
sisted entirely  of  personalty.  By  his  w^ill,  he  first  gave  all 
his  estate  to  his  wife,  except  his  moneys  and  securities  for 
the  payment  of  money,  and  then  gave  all  the  residue  of  his 
estate  to  his  executors,  "  to  have  and  to  hold  upon  and  sub- 
ject to  the  following  trusts,  to  wit:  upon  trust  to  invest  the 
same  at  interest,  on  good  security,  and  the  interest  and 
income  thereof,  after  payment  of  taxes  and  expenses  attend- 
ing investments,  annually  to  pay  to  his  (my)  wife  during 
her  natural  life,"  and,  within  six  months  after  her  death,  to 
pay  from  and  out  of  the  residue  so  directed  to  be  invested 
upon  trust,  several  pecwuvwY  legacies  of  fixed  amounts. 
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No  other  or  further  disposition  of  the  residue,  is  made.  The 
testator's  widow  survived  him.  They  never  had  a  child. 
The  widow  is  now  dead.  She  left  a  will.  The  complain- 
ants, after  paying  all  the  legacies  directed  to  be  paid,  have 
still  in  hand  over  $1,700.  The  will  makes  no  disposition 
of  the  beneficial  interest  in  this  sum.  The  legal  title  to  it 
was  given  to  the  complainants  to  enable  them  to  perform 
certain  trusts,  but,  the  trusts  having  been  fully  performed 
without  it,  the  question  arises.  What  shall  be  done  with  it, 
or  who  is  entitled  to  it? 

There  are  three  difterent  claimants :  first,  the  executors, 
who  claim  the  whole  to  the  exclusion  of  all  others ;  second, 
the  next  of  kin  of  the  testator,  who  also  claim  the  whole  in 
exclusion  of  the  executors,  and  likewise  to  the  exclusion  of 
the  representative  of  the  widow,  and,  third,  the  representa- 
tive of  the  widow,  who  claims  a  moiety  of  the  fund. 

At  common  law,  an  executor,  by  virtue  of  his  appoint- 
ment, is  entitled  to  the  whole  of  the  personal  estate,  and  if, 
after  the  payment  of  debts  and  legacies,  any  surplus  remains, 
it  vests  in  him  beneficially.  ^  Wms.  on  ExWs  11^75^  marg, 
note.  But  this  rule  has  never  prevailed  in  the  United 
States.  On  the  contrary,  it  has  uniformly  been  held  in 
this  country,  that  if  any  part  of  the  personal  estate  happens 
to  be  undisposed  of  by  the  will,  the  executor  takes  it,  as 
trustee  for  those  who  are  entitled  under  the  statute  of 
distribution.  1  Perry  on  Trusts  §  165 ;  Story^s  JEq.  Juris. 
§  1W8. 

No  doctrine  of  equity  jurisprudence  is  more  firmly  estab- 
lished than  that,  wher^  personal  estate  is  given  by  will  to. a 
trnstee,  upon  certain  trusts,  and  the  purposes  of  the  trust 
do  not  exhaust  the  whole  estate,  or  the  trusts  fail,  either  in 
whole  or  in  part,  by  lapse  or  otherwise,  the  trustee  shall 
not  take  the  surplus  for  his  own  benefit,  unless  such  appears 
to  have  been  the  intention  of  the  testator,  but  a  trust  results 
in  favor  of  those  who  are  entitled  under  the  statute  of  dis- 
tribution as  the  next  of  kin  of  the  testator.  Bill  on  Trust- 
ees lis,  marg.  note;  1  Perry  on   Trusts  §  15S ;   ^  Wm.  on 
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JSx*r8  lli75^  marg.  note.  Where  the  gift  is  made  to  the 
donee  as  trustee,  or  in  trust,  without  any  words  indicating 
an  intention  to  confer  a  beneficial  interest  upon  him,  the 
form  of  the  gift  will  be  considered  conclusive  against  his 
right  to  take  for  his  own  benefit.  Hill  on  Trustees  114j 
marg.  note;  1  PciTy  on  Trusts  §  158.  These  authorities  dis- 
pose of  the  claim  of  the  complainants. 

Technically,  the  testator  did  not  die  intestate  as  to  any 
part  of  his  estate.  He  gave  the  legal  title  of  the  whole  to 
his  executors.  They  would  have  taken  it  anyhow,  in  virtue 
of  their  oflSce,  if  the  will  had  contained  no  express  gift  to 
them.  But  he  did  die  intestate  as  to  the  beneficial  interest 
in  this  fund.  No  disposition  was  made  of  that.  This  inter- 
est is  an  equitable  estate,  and,  as  such,  is  entitled,  in  equity, 
to  be  considered,  to  all  intents  and  purposes,  as  a  legal 
estate.  Such  estates,  in  equity,  are  subject  to  the  same 
incidents,  properties  and  consequences  that  similar  legal 
estates  are  at  law,  and  are  transmissible  in  the  same  man- 
ner. Cashing  v.  Bhtke,  3  Steic.  Eq.  696.  The  income  of 
this  fund  passed  by  the  will,  but  no  beneficial  interest  in 
the  corpus  itself.  As  to  that  the  will  is  silent  and  inopera- 
tive, and  it  therefore  stood,  on  the  testator's  death,  in 
exactly  the  same  condition  that  it  would  if  he  had  left  no 
will.  As  to  that,  it  must  be  declared,  as  a  matter  of  law, 
that  he  had  no  will. 

This  being  so,  it  would  seem  to  follow,  as  a  necessary 
sequence,  that  the  widow  was  entitled  to  participate  in  its 
distribution.  As  a  general  rule,  the  right  of  the  distributees 
vests  immediately  on  the  death  of  the  intestate.  But  it  is 
contended  that  our  statute  was  intended  to  regulate  distri- 
bution only  in  cases  of  total  intestacy,  and  has  no  application 
to  a  case  of  partial  intestacy.  This  argument,  however, 
proves  too  much,  for,  if  sound,  it  will  exclude  the  next  of 
kin  quite  as  eftectually  as  the  widow.  The  right  of  distri- 
bution is  not  a  common  law  right,  but  depends  upon 
statute.  Originally  the  ordinary  took  the  whole  surplus 
for  pious  uses.     To  cure  this  wrong,  parliament  took  away 
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the  right  of  the  ordinary,  and  gave  it,  by  statute,  to  the 
widow  and  next  of  kin.  They  hold  under  the  same  grant, 
and  one  cannot  take  unless  the  other  docs,  also.  In  the 
words  of  Chief  Justice  Shaw,  uttered  in  a  case  identical  in 
all  material  points  with  the  one  under  consideration,  "the 
same  provision  in  the  statute  of  distribution  which  gives 
property  not  disposed  of  by  will,  where  there  is  a  will,  to 
the  next  of  kin,  gives  a  distributive  share  to  the  widow." 
Nicker  son  v.  Bowly^  8  Mete.  {Mass.)  430. 

It  is  also  insisted,  that  the  widow  should  not  be  permitted 
to  take  any  part  of  this  fund,  because  it  is  apparent,  upon 
the  face  of  the  will,  that  the  testator  intended  she  should 
not.  This  intention,  it  is  said,  must  be  inferred  from  the 
fact  that  he  gave  her  the  use  of  the  whole  during  her  life, 
and  he  could  not,  therefore,  have  intended  that  she  should 
take  a  part  absolutely.  In  other  words,  having  given  her  a 
part  by  exprCbS  words,  it  must  necessarily  be  inferred  that 
he  did  not  intend  she  should  have  any  more.  This  argu- 
ment, it  will  be  observed,  proceeds  upon  the  assumption 
that  the  right  of  distribution  is  to  be  regulated  by  the 
intention  of  the  testator.  But  this,  I  think,  is  a  mistake. 
The  intention  of  the  testator  is  to  govern  only  so  far  as  he 
has  declared  it  by  his  will.  With  regard  to  that  part  of  his 
property  which  his  will  did  not  pass,  it  must  be  declared  he 
had  no  will,  and  therefore  the  court  cannot  know  his  inten- 
tion concerning  it.  The  next  of  kin  cannot  take  until  intes- 
tacy is  found,  and  then  they  take,  not  in  pursuance  of  the 
testator's  intention,  but  by  force  of  law,  regardless  of  what 
his  intentions  were.  Upon  this  point.  Chief  Justice  Shaw, 
in  the  case  already  cited,  says  :  "  If  it  were  thought  import- 
ant to  inquire  into  the  intent  of  the  deceased,  when  he  has 
made  a  will,  but  lefl  property  undisposed  of,  either  in  terms 
or  by  implication,  as  every  man  is  presumed  to  know  the 
law,  it  may  reasonably  be  inferred  as  his  intention  that  the 
residue  should  be  disposed  of  according  to  law." 

The  rule  upon  this  subject  is  settled.  It  has  recently 
been  a^udged  by  this  court,  that  where  a  testator  dv^^ 
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intestate  as  to  part  of  his  estate,  iu  consequence  of  the 
lapsing  of  a  legacy,  his  widow  is  entitled  to  a  distributive 
share  of  it,  though  she  had  accepted  the  provision  made  for 
her  in  lieu  of  dower,  by  the  will.  Haiuiy  v.  Marcjfj  1  Stew. 
Eq.  69.  The  other  pertinent  authorities  are  Dacers  v.  DeweSy 
S  P.  Wnis.  40;  Dicks  v.  iMmhert,  4  Ves.  725;  Oldham  v.  Carle- 
ton,  2  Cox  S09;  Ex  parte  Kemptov,  23  Pick.  163;  Dale  v. 
Johnsoriy  3  Allen  364. 

The  decree  will  direct  the  complainants  to  pay  one  moiety 
of  the  fund  to  the  representative- of  the  widow,  and  the  other 
to  the  next  of  kin  of  the  testator. 


Edward  Clark 

r. 

John  Q.  A.  Butler. 

1.  A  transitory  seizin,  or  seizin  for  an  instant  only,  is  not  sufficient 
to  support  a  mechanics  lien. 

2.  Such  a  momentary  seizin  will  occur  when  a  grantee,  immediately 
upon  receiving  title,  conveys  it,  by  mortgage,  to  his  grantor,  or  to  a 
third  person. 

3.  When  the  deed  and  mortgage  appear  to  have  been  executed  on 
the  same  day,  the  legal  inference  is,  that  they  were  made  at  the  same 
time,  and  were  parts  of  one  and  the  same  transaction. 

4.  A  purchase-money  mortgage,  under  certain  circumstances,  is 
entitled  to  priority  over  a  mechanics  lien,  though  given  subsequent  to 
the  commencement  of  the  building. 


On  final  hearing,  on  bill,  answer  and  proofs. 
Mr.  Hamilton  WalliSy  for  complainant. 
Mr.  J.  Henry  Stoney  for  defendant. 
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The  Vice-Cuancellor. 

This  is  a  foreclosure  suit.  The  defendant  resists  the  com- 
plainant's right  to  a  decree,  on  the  ground  that  he  holds  the 
mortgaged  premises  by  title  paramount,  free  from  the  com- 
plainant's mortgage. 

The  complainant's  mortgage  bears  date  May  10th,  1876, 
and  was  registered  July  15th,  1876.  It  was  made  by  Mary 
A.  Stanton.  At  the  time  it  was  executed,  the  complainant 
held  two  prior  mortgages  upon  the  premises  in  dispute, 
embracing  other  lands,  the  first  bearing  date  March  11th, 
1871,  for  $40,000,  .and  the  second,  dated  October  1st,  1875, 
for  $8,575.  They  were  made  to  the  complainant  by  George 
Hughes.  Subsequent  to  the  date  of  the  last,  Hughes  com- 
menced the  erection  of  a  dwelling-house  on  the  premises  in 
dispute,  and,  .while  it  was  in  course  of  erection,  agreed  to 
convey  the  premises  to  Mary  A.  Stanton.  This  contract 
was  carried  into  effect,  May  10th,  1876.  Hughes  then  con- 
veyed to  Mrs.  Stanton,  and  she,  at  the  same  time,  executed 
the  mortgage  in  suit  to  the  complainant,  and  he  released  to 
her  the  lien  of  his  two  prior  mortgages,  and  credited  the 
amount  of  his  new  mortgage  on  his  $40,000  mortgage.  The 
papers  thus  interchanged  were  executed  simultaneously; 
they  all  bear  date  the  same  day,  and  were  all  left  for  record 
at  the  same  time.  The  defendant,  on  the  29th  of  April, 
1876,  furnisheti  Hughes  with  certain  material  used  by  him  in 
the  construction  of  the  building,  for  which  he  filed  a  mechan- 
ics lien,  September  26th,  1876.  Suit  was  subsequently 
brought  to  enforce  this  lien,  and  a  special  judgment  recov- 
ered against  the  premises  in  dispute,  pursuant  to  the  statute. 
They  were  afterwards  sold  under  the  judgment,  and  con- 
veyed to  the  defendant.  He  claims  to  hold  them,  by  force 
of  the  statute,  free  from  the  complainant's  mortgage. 

The  statute  declares  that  a  deed  made  in  execution  of  a 
judgment  founded  on  a  mechanics  lien,  ^' shall  convey  to 
the  purchaser  the  estate  which  the  owner  had  in  the  lands 
at  the  commencement  of  the  building,  or  which  he  subse- 
quently acquired,  and,  also,  in  the  building,  subject  only  to 
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all  mortgages  and  other  encumbrances  created  and  recorded 
or  registered  prior  to  the  said  commencement  of  the  build- 
ing" {Bev.  p.  673  §  23).  The  defendant's  claim  is  certainly 
warranted  by  the  letter  of  the  statute.  The  complainant's 
mortgage  had  no  existence  at  the  commencement  of  the 
building,  but  was  subsequently  created.  It  is  argued,  how- 
ever, very  strenuously,  that  this  statute  is  unconstitutional, 
because,  if  eftect  be  given  to  it  in  this  case,  it  will  deprive 
the  complainant  of  his  property  without  due  process  of  law; 
in  other  words,  render  his  mortgage  worthless  without 
aflfording  him  an  opportunity  of  being  heard  in  its  defence. 
But  this  view,  I  think,  is  founded  on  a  misapprehension. 
Tlie  law  takes  nothing  away  from  the  mortgagee,  nor  does  it 
deprive  him  of  the  right  of  being  heard.  It  simply  fixes 
his  position  as  an  encumbrancer,  if  he  takes  a  mortgage  on 
lands  upon  which  his  mortgagor  has  already  commenced 
the  erection  of  a  building.  lie  is  at  liberty,  after  sale  and 
conveyance,  to  dispute  the  right  of  the  purchaser  to  hold 
the  land  free  from  the  lien  of  his  mortgage.  The  complain- 
ant is  exercising  that  privilege  now.  The  statute  does  not 
deprive  a  mortgagee  of  the  right  to  contest  with  the  pur- 
chaser the  question  whose  title  is  paramount,  but  merely 
declares  what  shall  be  the  legal  consequences  of  the  fact, 
when  found  that  his  mortgage  was  created  subsequent  to 
the  commencement  of  the  building.  He  is 'at  liberty  to 
contest  the  fact,  and  is  merely  bound  by  its  legal  conse- 
quences after  the  fact  is  judicially  found.  Discussion  upon 
tbift  point  is,  however,  unnecessary.  It  has  already  been 
decided  by  this  court.  Tompkins  v.  Hortoiiy  10  C.  E.  Gr. 
293. 

The  case  presents  another  question,  of  much  graver 
importance  to  the  defendant.  Was  the  owner,  under  whom 
he  claims,  seized  of  the  premises  for  a  suflBcient  period  to 
allow  his  lien  to  attach  as  against  the  complainant's  mort- 
gage? The  owner  designated  in  his  lien  claim,  through 
whom  he  derives  whatever  rights  he  has,  is  Mary  A.  Stan- 
ton.    Her  seizin  was  but  for  an  instant.     The  moment  title 
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touched  her,  it  passed  from  her.  The  instant  the  burden  of 
the  prior  mortgages  was  lifted,  a  new  burden  took  its  place. 
The  old  burden  was  removed,  not  to  free  the  land,  but  to 
make  place  for  a  new  burden. 

A  transitory  seizin,  or  seizin  for  an  instant,  as,  for  exam- 
ple, where  a  conveyance  in  fee  is  made,  and  at  the  same 
time  the  grantee  executes  a  mortgage  for  purchase-money, 
either  to  the  grantor  or  to  a  third  person,  is  not  suflScient  to 
support  an  estate  in  dower.  Griggs  v.  Smith,  7  Hal.  22.  It 
is  immaterial  whether  the  mortgage  is  made  to  the  grantor 
or  to  a  third  person,  provided  the  instant  the  husband  gets 
title  he  parts  with  it.  And  where  the  deed  and  mortgage 
appear  to  have  been  executed  on  the  same  day,  the  legal 
inference  is,  that  they  were  given  at  the  same  time,  and 
were  parts  of  one  and  the  same  transaction.  Kittle  v.  Van 
Dgck,  1  Sandf.  Ch.  79.  And  it  has  been  repeatedly  held 
that  such  a  seizin  is  not  sufficient  to  bring  the  land  within 
the  grasp  of  a  mechanics  lien,  so  as  to  make  the  lien  an 
encumbrance  prior  and  paramount  to  the  mortgage. 

In  Mcintosh  v.  Thurston^  10  C.  E.  Gr.  2^2,  it  appeared 
that  Thurston  had  commenced  the  erection  of  a  building  on 
land  w^hich  he  had  agreed  to  purchase,  but  to  which  he  had 
not  yet  acquired  title  by  deed.  When  the  building  was 
nearly  completed,  a  conveyance  was  made  to  him,  and,  simul- 
taneously with  its  delivery,  he  executed  a  mortgage  to  the 
complainant.  A  mechanics  lien  was  subsequently  filed  for 
a  debt  incurred  in  the  erection  of  the  building  prior  to  the 
conveyance  to  Thurston,  and  a  judgment  recovered  thereon. 
In  <Ieciding  which  of  these  two  encumbrances  was  entitled 
to  the  superior  position,  the  chancellor  said :  "  Thurston 
was  seized  for  an  instant  only.  He  received  and  parted 
with  the  title  at  the  same  time,  and  was  but  the  instrument 
of  conveying  it  to  the  complainant.  To  such  a  merely  tran- 
sitory seizin  no  lien  could  attach."  No  argument  is  required 
to  show  the  pertinency  of  this  adjudication  to  the  case  in 
hand.     The  same  rule  of  judgment  was  adopted   by  the 
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supreme   court,   in  Lamb  v.    CannoTij  9   Vr,  SO^y  and   re- 
affirmed by  this  court,  in  Gibbs  v.  Grant,  2  Stew.  Eq,  Ji22. 

These  authorities,  unquestionably,  entitle  the  complain- 
ant to  a  decree,  unless  this  case  is  expressly  ruled,  as  the 
defendant  insists  it  is,  by  Kittredge  v.  Neumann^  11  C,  JE,  Gr, 
196,  I  think  the  two  cases  are  clearly  distinguishable. 
The  important  distinction  is  this  :  In  Kittredge  v.  Neumann 
it  was  held,  that  the  lands,  even  before  they  were  conveyed 
by  the  mortgagee  to  the  mortgagor,  were  subject  to  the 
mechanics  lien,  so  that  the  estate  of  the  mortgagee  was,  in 
any  event,  within  the  grasp  of  the  lien,  whether  she  con- 
tinued to  hold  it  as  owner,  or  became  the  grantee  of  it  by 
mortgage,  while  in  this  case  the  rights  of  the  complainant, 
under  his  two  prior  mortgages,  were,  certainly  up  to  the 
time  he  made  the  release,  paramount  to  those  of  the  defend- 
ant, and  also  to  those  under  whom  he  must  claim.  The 
complainant  agreed  to  release,  not  gratuitously,  but  for  a 
consideration  (he  did  not  mean  to  surrender  anything),  and 
inasmuch  as  he  held  by  title  paramount  to  that  of  the  actual 
vendor,  I  think  he  is  entitled  to  be  regarded,  in  equity,  as 
a  vendor.  If  he  is  entitled  to  that  character,  then  his  mort- 
gage is  a  purchase-money  mortgage,  and,  as  such,  it  is,  in 
equity,  entitled  to  be  preferred  before  the  lien  of  the 
defendant,  though  created  and  recorded  subsequent  to  the 
commencement  of  the  building.  It  is  now  well  settled, 
that,  where  lands  are  purchased,  under  an  agreement  that 
the  purchase-money  shall  be  secured  by  mortgage  on  the 
lands  agreed  to  be  conveyed,  and  the  vendee,  without  the 
written  consent  of  the  owner,  commences  the  erection  of 
a  building  before  obtaining  title,  if  a  mortgage  for  the 
purchase-money  be  given  when  title  is  made  to  the  vendee, 
it  will  be  entitled  to  preference  over  a  mechanics  lien 
founded  on  a  debt  contracted  in  the  erection  of  the  build- 
ing, though  the  mortgage  be  given  at  a  date  subsequent  to 
the  commencement  of  the  building.  National  Bank  of  the 
Metropolis  v.  SpragiUj  5  C,  E,  Gr,  13  ;  Sti^ong  v.  Van  DuerseUj 
8  C.  E.  Gr.  870 ;   Mcintosh  v.  Thurston,  10  C.  E.  Gr.  e4£. 
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The  justice  of  the  doctrine  estiiblished  by  these  cases  is 
obvious.  No  man  should  be  permitted  to  acquire  title  to 
the  property  of  another  without  first  paying  for  it;  nor 
should  the  creditors  of  a  vendee  be  allowed  to  acquire, 
against  the  vendor,  a  more  advantageous  position  than  that 
held  by  the  vendee.  It  is  certain  the  complainant  did  not 
intend  to  postpone  his  lien  to  that  of  the  defendant ;  if  the 
other  parties  intended  such  a  result,  and  accomplished  it  by 
withholding  facts  which  good  faith  and  fair  dealing  required 
them  to  disclose,  neither  they,  nor  those  who  must  trace 
their  rights  through  them,  can  hold,  in  a  court  of  conscience, 
an  advantage  thus  obtained. 

It  is  not  shown,  nor  even  alleged,  that  in  adjusting  the 
burden  of  the  two  first  mortgages,  a  larger  proportion  of 
the  debt  secured  by  them  was  imposed  upon  that  part  of 
the  mortgaged  premises  now  in  dispute  than  it  ought,  in 
view  of  the  defendant's  equities,  to  bear.  The  defendant  is 
not,  therefore,  in  a  position  where  he  has  a  right  to  the  aid 
of  this  court  on  that  ground. 

For  both  reasons,  I  think  the  title  acquired  by  the  defend- 
ant is  subject  to  the  complainant's  mortgage,  and,  conse- 
quently, I  am  of  opinion  that  the  complainant  is  entitled  to 
a  decree. 


Ephraim  Van  Ness 

V. 

Jacob  S.  Van  Ness. 

1.  A  master's  report,  on  exceptions,  will  be  taken  to  be  correct 
antil  error  is  shown.  His  conclusions  upon  the  facts  will  be  consid- 
ered justified  by  the  evidence  until  the  contrary  is  made  to  appear. 

2.  A  member  of  a  firm  whose  duty  it  is  to  keep  the  accounts,  and 
who  claims  that  he  has  omitted  to  enter  credits  to  which  he  is  entitled, 
will  be  required  to  make  the  most  satisfactory  proof  of  the  mistakes 
hh  asks  to  have  corrected. 
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3.  A  new  reference  will  not  be  ordered  in  a  matter  of  account,  sim- 
ply because  the  exceptant  believes  that  a  more  thorough  and  careful 
examination  of  the  accounts  than  he  has  made,  may  result  in  showing 
a  mistake  in  the  master's  report. 


On  bill  for  an  account.     Exceptions  to  master's  report. 
3fr.  R,  W.  Parker^  for  exceptant. 
Mr.  Edgar  B,  Ward,  for  complainant. 

The  Vice-Chancellor. 

This  case  comes  before  the  court  on  exceptions  to  the 
master's  report.  The  report  must  be  taken  to  be  correct 
until  error  is  shown.  The  burden  is  on  the  exceptant. 
National  Bank  of  the  Metropolis  v.  Sprague^  8  C,  E,  Gr.  82. 
The  report  must  be  tried  by  the  evidence  produced  before 
the  master,  and,  unless  it  appears  to  be  wrong  when  judged 
by  that  test,  it  must  be  sustained.  Until  error  is  made 
clear,  the  master's  conclusions  must  be  regarded  as  correct. 
Clark  V.  Condit,  6  C.  E.  Gr.  822 ;  Haulcnbeck  v.  Crmkright,  8 
C.  E.  Gi\  ^12. 

I  have  carefully  considered  all  the  evidence  produced  by 
the  parties,  and  my  conclusion  is  in  perfect  accord  with  that 
of  the  master;  indeed,  the  force  of  the  evidence  is  so  clearly 
in  one  direction  that  I  think  no  other  result  was  possible  in 
the  judgment  of  an  impartial  mind.  So  far  as  the  report  is 
made  up  from  books,  those  kept  by  the  exceptant  were 
taken  as  the  guide.  He  was  the  book-keeper  of  the  part- 
nership, and  was  bound  to  keep  full  and  accurate  accounts. 
If  he  has  been  derelict  in  his  duty,  so  that  doubt  and  uncer- 
tainty have  arisen,  he  must  bear  the  consequences.  No 
mistake  of  his  should  be  corrected  except  upon  the  most 
satisfactory  proof  The  methods  he  adopted  in  conducting 
the  business  were  those  best  calculated  to  insure  mistakes 
and  breed  suspicions.  The  most  of  his  purchases  for  the 
iirm,  he  says,  were  made  iu  his  own  name^  and   not  in 
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the  name  of  the  firm.  The  nionevs  of  the  firm  and  liis  own 
were  all  deposited  in  bank  to  his  Individual  credit,  with  no 
mark  or  sign  to  distinguish  the  one  from  the  other,  and  he 
drew  against  the  deposits  thus  made,  for  his  own  purposes 
and  those  of  the  firm,  indiscriminately,  according  to  his 
pleasure,  Tliis  method  of  conducting  the  business,  it  will 
be  observed,  aff'orded  his  partner  no  means  of  ascertaining 
what  part  of  the  moneys  standing  to  his  credit,  belonged 
to  the  firm,  and  what  drafts  made  against  them  were 
chargeable  to  the  firm,  except  the  entries  he  made  upon  the 
books  of  the  firm,  lie  now  says  he  has  not  entered  all  the 
drafts  and  payments  made  by  him  for  the  firm.  But  his 
testimony  on  this  point  is  extremely  vague  and  inconclu- 
sive. On  producing  a  large  number  of  receipted  bills  and 
checks,  he  said  those  marked  "  F  "  represented  firm  trans- 
actions, those  marked  "  I "  represented  his  own  individual 
transactions,  and  those  marked  "D"  were  doubtful  or 
unknown.  He  then  added :  "  I  think  all  these  payments 
have  not  been  put  in  the  books ;  if  any  of  these  payments 
for  the  firm  are  not  in  the  books,  they  ought  to  be  added. 
Checks  for  *  cash  '  represent  money  drawn  to  pay  the  men ; 
sometimes  I  drew  them  that  way  when  I  wanted  money  for 
myself.  I  don't  mean  to  say  that  all  the  money  in  the 
checks  'to  cash,'  marked  'F,'  were  drawn  for  the  firm;  the 
most  part  of  the  money  in  these  checks  went  for  the  firm." 
This  is  the  whole  of  the  evidence  tending  to  show  that  he 
was  entitled  to  credits  not  entered  on  the  books.  In  my 
estimation,  it  is  scarcely  sufficient  to  raise  a  suspicion  that 
he  is  entitled  to  any  other  credits  than  those  his  books  show, 
and  I  am  satisfied  the  master  did  right  in  disregarding  it. 

The  objection  most  vigorously  pressed  on  the  argument 
was  this:  that  the  master,  after  preparing  his  report,  did 
not  give  the  exceptant  an  opportunity,  before  filing  the 
report,  to  attend  before  him  to  inspect  it  and  make  sugges- 
tions concerning  it.  He  contends  that  correct  practice  in 
such  cases  entitled  him  to  such  an  opportunity.  ^J  Dan.  Ch. 
Pr.  ISOL   And  the  loss  of  it  in  this  instance  has  deprived  him 
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of  the  chance  of  convincing  the  master,  by  the  production 
of  further  proofs,  that  his  report  is  erroneous.  But  no  offer 
of  additional  evidence  was  made.  None  was  specified  on 
the  argument  of  the  exceptions,  although  counsel  was  urged 
by  the  court  to  disclose  such  evidence,  if  any  was  known  to 
exist.  None  was  mentioned,  and  I  am  satisfied  neither 
counsel  nor  client  knew  anything,  in  the  way  of  evidence, 
which  they  thought  could  change  the  result. 

But  it  was  insisted  that,  in  consequence  of  the  imperfect 
condition  of  the  accounts,  there  was  reason  to  believe  that 
the  master's  conclusions  were  unjust  to  the  exceptant,  and 
the  matter  ought,  therefore,  in  the  interest  of  justice,  to  be 
sent  back  to  a  master  to  afford  the  exceptant  an  opportunity 
to  have  the  accounts  examined  by  a  professional  accountant, 
to  see  if  the  discovery  of  a  mistake  was  not  possible,  and,  if " 
such  discovery  should  be  made,  then  that  he  should  be  given 
an  opportunity  to  produce  further  proofs.  Such  a  course,  I 
am  sure,  could  not  be  defended  as  an  act  of  justice;  it 
would  be  a  mere  capricious  indulgence  to  the  exceptant, 
granted  at  the  sacrifice  of  the  complainant's  rights,  and  in 
contempt  of  the  truth  as  established  by  the  evidence.  It 
certainly  would  be  without  precedent,  and  wear  very  much 
the  appearance  of  an  arbitrary  denial  of  justice  to  the 
complainant. 

The  exceptions  must  be  overruled,  with  costs. 


James  E.  Howell 

V. 

Essex  County  Road  Board. 


1.  It  is  competent  for  the  legislature  not  only  to  make  taxes  assessed 
on  landS)  liens  thereon,  but  to  give  such  liens  precedence  oyer  all  prior 
estates  and  rights  therein. 

2.  A  law  authorizing  assessments  for  benefits,  to  the  extent  that  the 
benefits  are  exceptional,  and  not  such  as  result  to  the  community  gen- 

enlly,  is  a  proper  exercise  oi  l\ie  ^^N^ei  ol  \asaM\c^tl. 
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3.  An  assessment  for  benefits  is  a  tax,  and  may,  in  the  discretion  of 
the  legislature,  be  made  a  lien  superior  to  all  prior  estates  and  rights 
in  the  land. 

4.  A  statute  which  makes  taxes  a  lien  on  land,  and  gives  a  mortgagee 
a  right  to  redeem,  and  to  tack  the  money  paid  in  redemption  to  his 
mortgage  debt,  and  provides  that  his  rights  under  his  mortgage  shall 
not  be  divested  without  notice  that  the  mortgaged  premises  have  been 
sold  for  taxes,  sufficiently  indicates  the  purpose  of  the  law-maker  to 
make  the  tax  lien  paramount,  to  entitle  it  to  override  all  prior  mort- 
gages on  the  land. 

On  demurrer. 

Mr,  John  W.  Taylor^  for  demurrants. 
Mr,  Joseph  Couli,  for  complainant. 

The  Vice-Chancellor. 

The  complainant  seeks  by  this  suit  to  free  his  title  to  the 
lands  in  controversy  from  a  cloud.  He  acquired  title  in 
December,  1876,  under  two  mortgages,  one  made  in  1839, 
and  the  other  in  1873.  The  cloud  he  seeks  to  remove  is 
an  assessment  for  benefits,  made  in  1873,  under  the  author- 
ity of  the  Essex  County  Road  Board  act,  approved  March 
sist,  1869  (P.  L,  1869  p.  957)y  and  a  sale  made  in  1876  in 
enforcement  of  it.  The  case  comes  before  the  court  on 
demurrer,  the  defendants  insisting  that,  upon  the  complain- 
ant's own  showing,  it  appears  that  the  imposition  he  seeks 
to  have  adjudged  a  mere  shadow,  is  a  valid  lien,  entitled  to 
outrank  and  override  his  title.  The  question  presented  for 
decision  is  one  simply  of  interpretation — whether  or  not 
the  lien  created  by  the  act  just  mentioned  was  intended  to 
be  made  the  first  and  paramount  encumbrance. 

The  fifteenth  section  of  this  act  (P.  L,  1869  p.  963) 
declares  that  all  assessments  made  by  virtue  of  it  (except 
assessments  for  damages),  shall  remain  liens  upon  the  lands 
assessed,  from  the  time  the  assessments  are  confirmed  until 
they  are  paid ;  the  assessments  are  to  be  paid  in  four  equal, 
annual  installments,  and  if  any  one  of  the  installments  shall 
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remain  unpaid  for  six  months  after  the  same  falls  due,  then 
all  the  installments  unpaid  shall  become  due,  and  suit  may 
be  brought  for  their  recovery,  or  the  Road  Board  may  sell 
the  lands  assessed,  for  a  term  not  exceeding  fifty  years.  It  is 
further  enacted,  in  case  a  sale  be  made,  that  a  certificate  of 
sale  shall  be  executed  to  the  purchaser,  and  if,  at  the  end  of 
three  years  from  the  day  of  sale,  the  land  shall  not  have 
been  redeemed  by  the  owner,  or  any  mortgagee  or  judg- 
ment creditor,  or  other  person  having  a  legal  or  equitable 
interest  in  it,  a  declaration  of  sale  shall  be  executed  to  the 
purchaser,  who,  by  virtue  thereof,  shall  hold  and  enjoy  the 
land,  with  its  rents,  issues  and  profits,  for  his  or  her  own 
proper  use,  against  the  owner  thereof  and  all  persons  claim- 
ing under  him,  until  the  term  for  which  he  or  she  purchased 
shall  be  completed  and  ended.  It  then  provides  "  that  no 
mortgagee,  whose  mortgage  shall  have  been  recorded  or 
registered  before  such  sale,  shall  be  diyested  of  his  rights 
in  and  to  the  land,  unless  six  months'  notice,  in  writing,  of 
such  sale  shall  have  been  given  to  him  by  the  purchaser,  or 
some  person  claiming  under  him."  It  is  also  provided  that, 
if  any  mortgage  or  judgment  creditor  shall  redeem  the  land 
so  sold,  he  shall  have  a  lien  thereon  for  the  amount  by  him 
paid  in  redemption,  which  he  may  recover  and  collect  in 
the  same  manner  and  at  the  same  time  that  he  recovers  and 
collects  his  mortgage  or  judgment. 

The  power  of  taxation  is  an  attribute  of  sovereignty,  to 
which  all  persons  and  property  belonging  to  the  body  politic 
are  subject.  Unless  restrained  by  constitutional  provision, 
it  is  unlimited,  and  may  be  exercised  according  to  the  will 
of  that  branch  of  government  to  which  it  is  delegated.  In 
the  absence  of  constitutional  limitation,  it  is  as  absolute  and 
as  free  from  restraint,  so  long  as  it  is  used  for  purposes  of 
taxation,  and  not  for  confiscation,  as  the  will  of  a  despot, 
and  there  is  no  security  against  its  abuse,  except  that  the 
legislature  which  authorizes  the  tax  is  responsible  to  the 
constituency  which  must  pay  it.  In  the  exercise  of  this 
power,  it  is  competent  for  the  law-maker  not  only  to  make 


6  Stew.]  MAY  TERM,  1880.  675 

Howell  V.  Essex  Co.  Road  Board. 


taxes,  assessed  on  land,  liens  thereon,  but  to  give  the  tax 
lien  precedence  over  all  prior  rights  and  estates  therein. 
Cooiey  on  Taxation  305. 

Chancellor  Green,  in  Hopper  v.  Malleson's  Ez^rs^  1  C.  E. 
Gr.  386 J  said :  "  The  power  of  the  legislature,  by  virtue  of 
its  sovereignty,  to  make  a  tax  a  charge  upon  the  estate  of 
all  parties  interested  in  the  land,  and  to  make  the  tax  title 
paramount  to  all  other  and  prior  claims  and  encumbrances, 
is  unquestionable."  The  rule,  as  thus  stated,  has  recently 
been  very  distinctly  affirmed  by  the  court  of  errors  and 
appeals.  That  court,  after  quoting  the  rule  as  formulated 
by  Chancellor  Green,  adds:  "The  displacement  of  prior 
encumbrances,  prejudicial  to  individual  rights,  can  only  be 
effected  by  the  exercise  of  the  sovereign  power  of  taxation. 
It  may  be,  and  frequently  is,  the  occasion  of  injustice,  and, 
therefore,  will  not  be  presumed  in  the  absence  of  a  clear 
expression  of  legislative  intent."  Tmstees  of  Public  Schools 
V.  Trenton^  3  Stew.  Eq.  679.  And  in  a  case  more  recent 
still,  that  court  has  said :  "  The  power  of  the  legislature  to 
make  a  tax  lien  superior  to  that  of  a  mortgage,  is  not  dispu- 
ted."    Paterson  v.  O'NeiUy  6  Stew.  Eq.  386. 

The  power  of  the  legislature  to  declare,  by  a  law  enacted 
afler  the  rights  of  a  mortgagee  are  fully  vested,  that  a  tax 
levied  by  virtue  of  such  law,  on  the  lands  mortgaged,  shall 
be  a  lien  on  the  mortgaged  premises  prior  to  that  of  the 
mortgage,  must  be  considered  unquestionable. 

The  imposition  in  controversy,  it  will  be  observed,  is  not 
a  tax,  in  the  ordinary  sense  of  that  term.  It  is  not,  strictly 
speaking,  a  contribution  to  the  public  revenue  for  the  sup- 
port of  government,  but  an  assessment  for  extraordinary  or 
exceptional  benefits  resulting  to  a  particular  person  from 
a  local  improvement.  The  theory  upon  which  such  impo- 
sitions are  sustained  is,  that  the  person  whose  land  is 
assessed  derives  from  the  particular  local  improvement  spe- 
cial and  peculiar  benefits,  additional  to  those  which  result 
to  the  community  generally,  and  that,  inasmuch  as  he 
derives  more  advantage  and  profit  from  the  public  expendi- 
44 
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ture  in  making  the  improvement  than  results  to  the  other 
members  of  the  community,  it  is  but  just  that  he  should 
contribute  the  excess  in  discharge  of  the  general  burden. 
Laws  authorizing  such  assessments,  to  the  extent  that  the 
benefits  are  exceptional,  have  repeatedly  been  adjudged  to 
be  a  legitimate  exercise  of  the  power  of  taxation.  That 
proposition  must  be  considered  established  law.  State  v. 
aty  of  Newark,  3  Dutch.  186;  Tide  Water  Co.  v.  Coster,  3  C. 
E.  Gr.  619  ;  Matter  of  Drainage  of  Lands,  6  Vr.  497  ;  State, 
Agens  v.  City  of  Newark,  8  Vr.  4^5;  People  y.  Mayor  of 
Brooklyn,  4  N.  Y.  419. 

Two  propositions  may  then,  I  think,  be  considered  set- 
tled in  this  discussion  :  First,  that  it  is  competent  for  the 
law-making  power  of  this  state  to  make  taxes,  assessed  on 
lands,  liens  prior  and  paramount  to  all  pre-existing  liens 
thereon,^and  consequently  to  any  title  derived  under  such 
pre-existing  liens  ;  and,  second,  that  lawjs  authorizing  assess- 
ments for  benefits  are  within  the  sovereign  power  of  taxa- 
tion, and,  consequently,  that  such  impositions  are  entitled 
to  precedence  in  every  case  where  the  legislature  has  clearly 
manifested  a  purpose  to  give  them  such  rank. 

But  a  single  question  remains:  Has  the  legislature,  in  the 
law  under  consideration,  clearly  manifested  a  purpose  to 
make  the  tax  lien  paramount  to  all  prior  rights  and  estates 
in  the  land  ?  A  mere  declaration  by  the  law-maker  that 
taxes  shall  be  a  lien  upon  the  land  assessed,  does  not,  of 
itself,  show  an  intention  that  the  tax  lien  shall  occupy  the 
paramount  position,  but  where,  in  addition  to  such  declara- 
tion, the  law  authorizes  a  sale,  severance  and  removal  of 
something  which  constitutes  a  part  of  the  land,  as,  for 
example,  where  a  sale  of  timber  is  authorized,  and  a  right 
is  given  to  the  purchaser  to  cut  and  remove  it,  it  has  been 
held  there  is  a  sufficient  manifestation  of  a  purpose  to  make 
the  tax  lien  supreme  over  everything,  to  entitle  it  to  over- 
ride arid  overreach  all  prior  estates  in,  and  liens  upon,  the 
land,  to  the  extent  that  the  purchaser  is  authorized  to  sever 
and  remove.     Morrow  v.  Dows^  1  Stew.  Eq,  469. 
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And  so,  too,  it  has  been  held,  where  a  law  declares  that  a 
tax  assessed  on  land  shall  be  a  lien  thereon,  which  may  be 
enforced  by  sale,  and  a  right  of  redemption  is  given  to  a 
mortgagee,  and  provision  is  made  that  his  rights  shall  not  be 
divested  until  he  shall  have  had  six  months'  written  notice 
of  the  sale,  that  the  law  contains  a  sufficient  expression  of  a 
legislative  purpose  to  make  the  tax  a  lien  and  title  para- 
mount, to  entitle  them  to  that  position  against  a  mortgagee. 
Campbell  v.  Bewick,  5  C.  E.  Gr.  186. 

The  statute  under  examination  in  the  case  just  cited,  it 
will  be  observed,  was,  in  all  material  particulars,  identical 
with  the  one  under  discussion. 

In  O'Neill  v.  DringeTy  4,  Stew.  Eq.  607^  this  court  held 
that  a  statute  simply  giving  a  mortgagee  a  right  to  redeem 
the  tax  lien,  without  any  other  expression  indicating  an 
intention  to  cut  out  his  rights,  did  not  afford  sufficient 
evidence  of  a  design  to  dislodge  his  lien  to  justify  an 
adjudication  that  the  tax  lien  should  override  it.  But  the 
court  of  errors  and  appeals  gave  this  statute  a  different 
interpretation,  it  being  there  held  that  the  right  of  redemp- 
tion given  to  the  mortgagee,  coupled  with  the  fact  that  his 
mortgage  was  exempt  from  taxation,  and  that  the  mort- 
gaged premises  were  directed  to  be  assessed  to  the  owner 
at  their  full  and  fair  value,  made  it  clear  that  it  was  the 
intention  of  the  legislature  that  the  tax  lien  should  take 
precedence  of  a  mortgage  charged  upon  the  property  prior 
to  the  levy  of  the  fax.     City  of  Paterson  v.  O'Neill^  6  Stew. 

Eq.  386. 

I  believe  it  may  be  safely  affirmed  that  the  law  upon 
•this  subject  is  entirely  settled  to  this  extent,  that  where  a 
statute  makes  taxes  a  lieu  on  land,  and  gives  a  mortgagee  a 
right  to  redeem  and  to  take  the  money  paid  in  redemption 
of  his  mortgage  debt,  and  also  provides  that  his  rights 
under  his  mortgage  shall  not  be  divested  without  notice 
that  the  mortgaged  premises  have  been  sold  for  taxes,  and 
being  afforded  an  opportunity  to  redeem  them,  the  tax  lien 
is  made,  by  the  statute,  the  first  charge  upon  the  land,  and 


678  CASES  IN  CHANCERY.  [32  E<i. 


Mutual  Life  Ins.  Co.  v.  Sturges. 


overrides  all  prior  mortgages  on  it.  Taking  this  as  the 
established  rule  of  law,  there  can  be  no  doubt  respecting 
the  relative  positions  of  the  parties  to  this  suit  An  inten- 
tion to  subordinate  all  rights  and  estates  to  the  lien  for 
taxes,  is  clearly  manifested  on  the  face  of  this  statute,  and, 
this  being  so,  the  tax  lien  must  be  allowed  to  take  prece- 
dence of  the  complainant's  title.  Not  having  received  the 
notice  made  necessary  by  the  statute  to  divest  his  rights, 
he  may  redeem,  but  he  is  not  entitled  to  a  decree  expung- 
ing the  tax  lien. 

The  jurisdiction  of  the  court  not  having  been  denied  or 
discussed  on  the  argument,  I  have  not  thought  it  necessary 
to  enter  upon  the  consideration  of  that  question,  but,  taking 
it  for  granted  that  the  complainant  is  in  the  proper  forum,  I 
hold  that  he  is  not  entitled,  upon  the  case  made  by  his  bill, 
to  the  relief  he  asks. 

The  demurrer  must  be  sustained,  with  costs. 


The  Mutual  Life  Insurance  Company  op  New  York 

V. 

Joseph  H.  Sturqes  and  others. 

1.  a  decree  by  confession,  regularly  obtained,  will  be  opened,  even 
after  enrollment,  for  the  purpose  of  giving  a  defendant  an  opportunity 
to  make  his  defence,  where  such  defence  is  meritorious,  and  he  baa 
not  been  heard  in  relation  to  it,  either  through  mistake,  accident  or 
surprise. 

2.  Such  relief  may  be  given  upon  petition. 

3.  A  decree  based  upon  the  default  of  the  defendant,  must  be  auch 
a  decree  as  is  equitable  and  just  upon  the  facts  stated  in  the  bill. 

4.  A  complainant,  in  order  to  lay  a  proper  foundation  for  relief, 
must  state  his  right,  title  or  claim  with  such  accuracy  and  cleameaB 
that  the  defendant  may  be  distinctly  informed  of  the  nature  of  the 
case  which  he  ib  called  upon  U>  aivv<v«t. 
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5.  Upon  the  death  of  one  of  two  mortgagees,  the  legal  ownership  of 
a  mortgage  made  to  them  vests  in  the  survivor,  exclusively,  and  he 
alone  is  entitled  to  its  possession,  and  to  sue  for  and  receive  the  money 
due  upon  it.  He  is  entitled  to  one-half  the  money  due  upon  it  in  his 
own  right,  and  he  takes  the  other  half  as  trustee  for  the  representa- 
tives of  his  deceased  co-obligee. 


On  application  to  set  aside  sale  and  final  decree,  in  order 
that  a  new  party  may  be  added,  and  the  defendants  let  in 
to  defend.  Heard  on  petition,  order  to  show  cause  and 
depositions. 

Mr.  Theodore  LiitUj  for  petitioners. 

Mr.  H.  C.  Pitney^  for  complainants. 

Thb  Vicb-Chancellor. 

This  is  an  application  to  set  aside  a  final  decree,  and  a 
sale  made  in  enforcement  of  it,  so  that  a  new  party  may  be 
added,  and  also  that  certain  of  the  defendants  may  be 
allowed  to  answer,  in  order  that  they  may  dispute  the  right 
of  the  complainants  to  be  adjudged  the  holders  of  the  first 
lien,  that  being  the  rank  given  to  them  by  the  present 
decree.  The  grounds  upon  which  the  application  is  based 
are  surprise  and  merits. 

The  undisputed  facts  material  to  the  controversy  may  be 
stated  as  follows :  On  the  24th  of  February,  1869,  Joseph 
H.  Sturges  made  a  mortgage,  to  secure  $2,000,  to  Sturges  & 
Co.,  a  firm  composed,  as  the  mortgage  states,  of  Thomas  T. 
Sturges,  sen.,  and  James  S.  Sturges.  The  persons  actually 
composing  the  firm  of  Sturges  &  Co.,  at  the  date  of  the 
mortgage,  were  Thomas  T.  Sturges,  sen.,  James  S.  Sturges, 
Thomas  T.  Sturges,  jun.,  and  Peter  D.  Sturges,  but  the 
debt  for  which  it  was  given  was  contracted  when  the  firm 
consisted  of  the  two  persons  first  named.  Some  months 
after  the  mortgage  was  given,  Thomas  T.,  sen.,  withdrew 
from  the  firm,  and  the  business  was  continued  by  the  other 
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members,  under  the  same  name,  until  February,  1876,  when 
they  were  adjudged  bankrupts.  Thomas  T.,  sen.,  died  July 
17th,  1870,  leaving  a  will,  which  has  been  admitted  to  pro- 
bate in  the  state  of  New  York,  but  not  in  this  state.  Hia 
widow,  Susan,  and  his  son,  Thomas  T.,  jun.,  were  appointed 
executors,  and  have  been  made  parties  to  this  suit  in  their 
representative  capacity.  By  his  will  the  use  of  all  the  res- 
idue of  his  estate,  after  the  payment  of  his  debts,  is  given 
to  his  wndow,  for  life,  with  remainder  to  his  children. 

Joseph  II.  Sturges,  on  the  21st  day  of  May,  1875,  exe- 
cuted a  mortgage,  on  the  same  premises,  to  the  complain- 
ants, to  secure  $3,500.  On  the  day  previous  to  the  date  of 
this  mortgage  (May  20th,  1875),  Thomas  T.  Sturges,  jun., 
by  a  letter  written  to  the  solicitor  of  the  complainants,  con- 
sented that  the  mortgage  to  be  given  to  the  complainants 
should  have  priority  over  that  given  in  1869  to  Thomas  T., 
sen.  and  James  S.  Sturges.  This  letter  seems  to  have  been 
written  with  the  knowledge  and  approval  of  James  S.  Stur- 
ges. The  consent  given  was  a  mere  gratuitous  one,  nothing 
in  the  nature  of  a  consideration  having  been  given  for  it. 
Mrs.  Susan  Sturges,  one  of  the  executors  of  Thomas  T. 
sen.,  and  the  chief  beneficiary  under  his  will,  was  not  con- 
sulted respecting  the  arrangement  to  subordinate,  and  did 
not  consent  to  it.  Under  a  decree  adjudging  the  complain- 
ants to  be  the  holders  of  the  first  lien,  the  mortgaged  prem- 
ises have  been  sold  to  the  complainants  for  a  sum  not 
sufficient  to  extinguish  their  debt. 

There  can  be  no  doubt  about  the  power  of  the  court  to 
give  the  relief  asked,  if  the  party  seeking  it  has  exhibited 
a  proper  case.  The  court  will  open  a  decree,  regularly 
obtained  by  default,  even  after  enrollment,  for  the  purpose 
of  giving  a  defendant  an  opportunity  to  make  his  defence, 
where  such  defence  is  meritorious,  and  he  has  not  been 
heard  in  relation  to  it,  either  through  mistake,  accident  or 
surprise.  Embury  v.  Bergaminiy  9  C.  E.  Gr.  229 ;  Day  v. 
Allaire^  4  Stew.  Eq.  315.  Such  relief  may  be  given  apon 
petition.     Campbell  v.  Gardner ^  3  Stock.  4^3. 
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This  is  a  struggle  for  position.  The  complainants'  posi- 
tion is  fixed  by  a  decree  of  this  court,  regularly  obtained, 
by  the  confession  of  the  defendants,  and  they  have  a  right 
to  hold  it  until  their  title  to  it  is  so  far  impugned  as  to 
make  it  extremely  doubtful  whether  they  are  entitled  to  it. 
Against  a  defendant  who  has  been  regularly  brought  into 
court*  in  a  legal  method,  and  who  has  neglected  either  to 
demur  or  answer  within  the  time  limited  by  law,  the  statute 
authorizes  a  decree  by  confession  to  be  entered,  and  after 
that  the  court  may,  without  further  proof  than  that  fur- 
nished by  his  confession,  make  such  decree  against  him  as 
to  it  shall  seem  equitable  and  just  {Rev.  p.  109  §  ^8).  But 
it  must  be  stich  a  decree  as  is  equitable  and  just  upon  the 
facts  stated  in  the  bill.  Brinkerhoff  v.  Franklin^  6  C.  E. 
Gr.  335. 

The  first  question,  then,  which  presents  itself  is.  Was  the 
court  authorized,  upon  the  facts  stated  in  the  bill  in  this 
case,  to  subordinate  the  mortgage  given  to  the  Messrs. 
Sturges  to  that  of  the  complainants?  It  is  an  elementary 
rule  of  equity  pleading,  that  a  complainant,  in  order  to  lay 
a  proper  foundation  for  relief,  must  state  his  right,  title  or 
claim  with  accuracy  and  clearness.  There  must  be  such 
certainty  in  the  averment  of  the  title  upon  which  his  bill  is 
founded,  that  the  defendant  may  be  distinctly  informed  of 
the  nature  of  the  case  which  he  is  called  upon  to  answer. 
St&ry's  Eq.  PL  §  ^41 ;  Houghton  v.  Meynolds,  2  Hare  S66. 

The  averments  of  the  bill,  upon  the  point  under  consid- 
eration, are,  in  substance,  as  follows :  That  just  previous 
to  the  execution  of  the  mortgage  to  the  complainants,  and 
for  the  purpose  of  inducing  them  to  make  a  loan  to  the 
mortgagor,  Sturges  &  Co.,  or  their  survivors  and  legal  rep- 
resentatives, agreed  to  subordinate  their  mortgage  to  that 
to  be  given  to  the  complainants.  The  fact  intended  to 
be  averred  is,  that  a  contract  to  subordinate  the  first  mort- 
gage to  the  second  was  made.  But  who  made  it?  Is  it 
possible  to  guess  ?  The  bill  says  it  was  made  by  one  or 
more  of  several  persons,  but  who  they  were,  or  how  they 
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obtained  their  authority,  is  not  disclosed  or  averred.  Who 
the  legal  representatives  were,  whether  executors,  adminis- 
trators, assignees  or  agents,  is  not  stated  at  all,  and  it  only 
appears  that  there  were  survivors  and  legal  representatives, 
by  inference.  It  would  be  difficult  to  invent  a  form  of 
expression  more  vicious  for  vagueness  and  uncertainty. 
The  contract  constitutes  the  very  marrow  of  the  complain- 
ants' case  against  the  defendants  now  asking  to  be  heard. 
Unless  it  was  made  by  a  person  having  authority  to  make 
it,  the  defendants  are  not  bound  by  it.  Indeed,  there  was 
no  contract  unless  it  was  made  by  the  mortgagees,  or  some 
person  lawfully  authorized  to  represent  them.  It  is  not 
alleged  that  the  mortgagees  made  it,  but  either  that  they 
did  or  that  some  other  person  did ;  but  who  that  other  per- 
son was,  the  bill  does  not  show.  The  obvious  infirmity  of 
this  pleading  is,  that  it  does  not  show  explicitly  who  made 
the  contract  attempted  to  be  set  up,  and  without  that  no 
contract  is  shown.  Under  a  pleading  in  this  form  nothing 
is  confessed  by  a  default.  The  averments  of  the  bill  do 
not,  in  my  judgment,  warrant  that  part  of  the  final  decree 
which  subordinates  the  defendants'  mortgage  to  that  of  the 
complainants. 

This  is  decisive  against  the  decree  and  entitles  the  defend- 
ants to  have  it  set  aside,  no  matter  what  the  proofs  show. 
But  I  think  the  defendants  have,  also,  a  sufficient  case  on 
the  proofs  to  entitle  them  to  be  heard.  They  are  not  bound 
to  satisfy  the  court  now  that  their  defence  will  be  success- 
ful, but  simply  that  there  is  sufficient  doubt  respecting  the 
justice  of  the  present  decree,  to  make  the  facts  upon  which 
the  defence  rests  the  fit  subject  of  judicial  investigation. 
Day  V.  Allaire^  4.  Stew.  Eq.  317.  The  question,  whether  the 
defence  is  entitled  to  prevail  or  not,  cannot  properly  be 
determined  until  it  has  been  exhibited  by  an  appropriate 
pleading,  and  the  parties  have  had  an  opportunity,  accord- 
ing to  the  established  method  of  procedure,  to  be  heard 
upon  it 
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On  the  death  of  Thomas  T.  Sturges,  sen.,  the  legal  owner- 
ship of  the  mortgage  vested  in  James  S.  Sturges  exclu- 
sively. He  alone  was  entitled  to  its  possession,  and  had 
authority  to  sue  upon  it  in  his  own  name,  and  likewise 
to  receive  the  money  due  upon  it  and  to  give  proper  acquit- 
tances. He  was  entitled  to  one-half  the  money  due  upon 
it,  in  his  own  right,  and  he  held  the  other  half,  as  trustee, 
for  the  representatives  of  his  deceased  co-obligee.  Freeman 
v.  Scqfieldy  1  C.  JE.  Gr.  28.  But  he  could  not  maintain  an 
action  to  foreclose  without  making  the  representatives  of 
his  co-obligee  a  party  to  his  suit.  Trades  Savings  Bank  v, 
Freesey  11  C.  E.  Gr.  463.  He  was  a  trustee  as  to  one-half 
the  money,  and,  of  course,  subject  to  all  the  duties  and  obli- 
gations incident  to  that  relation.  Now,  if  we  state  the  case 
most  favorably  for  the  complainants,  and  say  that  it  is  satis- 
factorily shown  that  James  S.  Sturges  made  the  contract  to 
subordinate,  and  that  the  terms  of  it  were  clearly  under- 
stood, so  that  no  doubt  exists  as  to  the  intention  of  the 
parties,  still,  I  think,  a  question  is  presented  which  it  is 
eminently  proper  should  be  carefully  considered,  after  the 
parties  have  had  the  usual  opportunity  to  be  heard  upon  it 
by  pleadings  and  proofs,  and  that  no  ex  parte,  unconsidered 
judgment  upon  it  should  be  held  to  conclude  the  defend- 
ants. The  arrangement  has  resulted  in  a  total  loss  of 
the  mortgage  debt.  Looking  at  the  consequences  of  the 
arrangement,  it  was  practically  a  release  or  surrender  of 
the  security  by  the  trustee  without  payment  or  other  con- 
sideration. The  complainants  acted  with  full  knowledge 
of  the  facts ;  the  scheme  was,  in  fact,  an  invention  of  their 
legal  adviser.  Whether  such  an  arrangement,  made  under 
the  circumstances  stated,  can  be  enforced  against  the  bene- 
ficiaries of  the  trust,  is  a  question  upon  which  the  court 
cannot  refuse  the  defendants  a  hearing.  The  highest  con- 
siderations of  justice  demand  that  they  should  be  heard. 
As  against  the  beneficiaries  of  the  trust,  the  action  of  the 
trustee  was  a  fraud.  If  he  was  instigated  to  commit  it  by 
the  complainants,  they  are  the  principal  wrong-doers,  and, 
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in  a  coart  of  conscietice,  cannot  be  permitted  to  retain  the 
fruita  of  a  fraad  he  committed  by  their  procurement  Even 
extraordinary  laches  would  scarcely  be  sufficient  to  with- 
draw such  a  transaction  from  judicial  scrutiny. 

With  respect  to  Mrs.  Susan  Sturges,  a  clear  case  of  sur- 
prise is  shown.  She  knew  nothing  about  the  agreement  to 
subordinate,  at  least  nothing  has  been  proved  which  will 
justify  even  an  inference  that  she  knew  anything  about  k. 
She  had  a  right,  therefore,  to  assume  that  the  mortgage  in 
which  she  had  an  interest  stood  first  in  order  of  priority, 
and  that  it  could  not  be  dislodged  from  its  superior  position. 
She  knew  nothing  which  made  it  her  duty  to  be  either 
active  or  cautious. 

The  assignee  in  bankruptcy  is  a  necessary  party.  Before 
this  suit  was  brought  he  had  succeeded  to  the  rights  of 
James  S.  Sturges  in  the  mortgage,  and  even  if  it  be  con- 
ceded that  the  contract  to  subordinate  must  be  held  valid 
against  him,  he  is  the  only  person  in  whose  favor  a  decree 
can  properly  be  made  for  one  moiety  of  the  mortgage  debt. 

Viewed  in  either  aspect,  a  sufficient  case  is  presented  to 
invite  the  action  of  the  court.  The  defence  is  one  that  the 
court  should  not  be  slow  to  hear.  The  sale,  and  aH  pro- 
ceedings subsequent  to  and  including  the  decree  pro  confesso^ 
must  be  set  aside  as  against  the  parties  asking  relief.  This 
order  should  be  made  upon  terms.  The  defendants  now 
asking  the  court  to  hear  them,  were  duly  notified  of  the 
suit.  The  costs  incurred  by  the  complainants,  subsequent 
to  the  interlocutory  decree,  have  resulted  from  the  tardiness 
of  the  defendants  in  presenting  their  defence,  and  they 
should,  therefore,  be  required  to  pay  them  as  preliminary 
to  their  right  to  be  heard. 
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V. 

Marqaret  Euckman. 

1.  It  is  not  proper  practice  to  move  to  dismisH  a  bill  for  want  of 
equity,  simply  upon  notice.  The  matter  should  come  before  the  coarfc 
upon  demurrer. 

2.  Moneys  in  the  hands  of  a  sheriff,  raised  by  him  in  pursuance  of  a 
decree  of  this  court,  is  not  liable  to  seizure  by  attachment. 

3.  This  court  will,  if  necessary,  dissolve  an  ii^'unotion  on  its  own 
motion,  where  it  appears  that  the  writ  has  been  issued  in  a  case  where 
the  party  asking  it  had  no  right  to  it 


On  motion  to  dismiss  bill. 

Mr,  Jacob  Weart,  for  motion. 
Mr.  ChiUon  Bobbins^  contra. 

The  Vicb-Chancellor. 

This  is  a  motion  to  dismiss  a  bill  for  want  of  equity.  It 
is  made  simply  upon  notice.  I  am  not  aware  of  any  prece- 
dent for  it.  Swedesborough  Church  v.  Shivers^  1  C.  E,  Gr.  4BSy 
is  cited  as  an  authority,  but  it  is  not,  the  motion  there  being 
based  upon  the  maxim,  de  minimis  non  curat  lex.  Two  pre- 
vious motions  of  this  kind  seem  to  have  been  entertained  by 
the  court  ( Carlisle  v.  Cooper ^  3  C.  E.  Gr,  2J^7^  and  Curry  v. 
Glass^  10  C  E.  Gr,  108)^  but  it  will  be  observed  in  each  the 
chancellor  was  careful  to  state  that  they  were  entertained 
because  the  counsel  of  the  complainant  consented  that  the 
cases  should  be  considered  as  though  before  the  court  on 
demurrer.  I  think  there  is  a  third  instance  in  which  this 
course  has  been  pursued,  but  I  have  not  been  able,  in  the 
short  time  I  have  had  for  investigation,  to  find  it.  These 
are  the  only  cases,  of  which  I  have  any  knowledge,  which 
give  the  least  countenance  to  the  practice  sought  to  be 
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established  by  this  motion.  They  are  not  precedents,  and 
however  apparent  it  may  seem  that  such  a  practice  would 
tend  to  promote  dispatch  and  economy  in  the  administra- 
tion of  justice,  I  do  not  feel  at  liberty  to  depart  from  what 
I  consider  the  settled  practice  in  such  cases.  The  motion  is 
resisted  as  not  warranted  by  correct  practice,  and  it  must, 
therefore,  be  denied. 

But  the  discussion  of  this  motion  has  brought  to  the 
attention  of  the  court  the  fact  that  the  complainant's  right 
to  the  injunction  granted  in  this  case,  rests  exclusively  upon 
a  seizure,  by  attachment,  of  certain  moneys  due  to  the 
defendant  on  a  decree  of  this  court.  They  were  attached 
in  the  hands  of  the  sheriff  of  Monmouth  county,  though  he 
had  not  yet  actually  raised  them,  but  was  about  to  make 
the  sale  by  which  they  were  raised.  They  were  attached  as 
the  property  of  the  defendant's  husband.  If  the  moneys 
were  not  liable  to  seizure  by  attachment,  the  service  of  the 
writ  was  a  nullity,  and  the  complainant  has  acquired  no 
right  to  the  moneys,  and  no  lien  upon  them,  and,  conse- 
quently, has  no  case.  If  this  is  the  real  condition  of  affiiirs, 
he  must  not  be  allowed  longer  to  hold  the  injunction. 

The  supreme  court,  in  Shiim  v.  Zimmerman^  3  Zab.  160^ 
held  that  money  due  on  a  judgment  recovered  in  a  court 
of  record,  either  in  this  state  or  another  state,  cannot  be 
attached  in  the  hands  of  the  defendant  by  a  creditor  of  the 
plaintiff';  nor  is  money  paid  into  court,  or  in  the  hands  of 
a  sheriff,  liable  to  attachment.  This  doctrine  was  approved 
by  this  court,  in  Hill  v.  Beach^  1  Beas.  ^7,  where  Chancellor 
Williamson  said :  "  The  court  will  see  that  its  own  judgment 
is  executed ;  and  where,  by  its  solemn  record,  the  money  is 
declared  to  belong  to  a  particular  person,  the  court  will  not 
permit  that  record  to  be  interfered  with."  This  was  the 
rule  of  the  court  of  queen's  bench  as  early  as  the  reign  of 
Queen  Elizabeth.  Sir  John  Parratfs  Case^  Oro.  JEliz.  6S ; 
Kerry  v.  Bower ^  Id.  186 ;  ComyrCs  Dig,,  Attachment  D. 
Chief  Justice  Green  said,  in  Shinn  v.  Zimmerman^  that  it 
rested  on  considerations  of  public  policy,  and  was  supported 
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by  an  unbroken  line  of  adjudications.  This  court  has 
recently  re-affirined  it,  holding  that  money  due  on  a  decree 
is  not  the  subject  of  attachment.     Black  v.  Blacky  5  Stew. 

JEq.74. 

But  the  course  of  decision  by  the  supreme  court  has  not 
been  uniform.  A  doctrine,  the  exact  opposite  of  that 
enforced  in  Shinn  v.  Zimmerman^  has  been  twice  declared  by 
it.  First,  in  Orane  v.  IVeese,  1  Harr.  305y  where  it  was  held 
that  money  raised  by  virtue  of  an  execution,  while  in  the 
hands  of  the  sheriff,  was  liable  to  attachment,  and  that,  after 
seizure  under  the  attachment,  the  sheriff  should  pay  it  into 
the  court  out  of  which  the  process  by  which  it  was  raised  was 
issued,  in  order  that  such  disposition  might  be  made  of  it  as 
the  court  should  think  proper.  This  case  does  not  seem  to 
have  been  considered  by  the  court  when  Shinn  v.  Zimmerman 
was  decided,  at  least  no  allusion  is  made  to  it,  but  it  must 
be  understood  as  having  been  overruled  by  Shinn  v.  Zim^ 
mermany  for  it  is  there  very  distinctly  held  that  money  paid 
to  a  sheriff  on  an  execution,  while  it  remains  in  his  hands, 
is,  upon  considerations  of  public  policy,  exempt  from  seiz- 
ure by  attachment.  The  two  adjudications  stand  at  oppo- 
site extremes.  The  second  case  is  Davis  v.  Mahany^  9  Vr. 
104,,  By  it  the  doctrine  of  Orane  v.  Freese  is  unequivocally 
re-affirmed.  No  attempt  is  made  to  distinguish  it,  nor  the 
case  which  it  follows,  from  Shinn  v.  Zimmerman.  They  are 
indistinguishable,  at  least  in  principle,  for  to  say  that  money 
due  on  a  judgment  or  decree,  while  in  course  of  collection, 
cannot  be  attached,  but  can  be  after  it  has  been  made  by 
the  officer,  or  paid  to  him,  though  it  is  still  under  the  con- 
trol of  the  law,  would  be  a  distinction  quite  too  subtle,  in 
my  view,  to  be  the  fit  foundation  of  a  rule  of  justice. 

This  review  shows  how  sharply  the  adjudications  stand  in 
conflict.  The  course  of  opinion  in  the  supreme  court  has 
fluctuated,  the  last  adjudication  there  being  in  tavor  of  the 
complainant's  right,  while  this  court  has  uniformly  held 
that  property  situated  as  that  in  coutrovei'sy  was  at  the  time 
of  seizure,  is  not  liable  to  attachment.     In  this  condition  of 
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affairs,  my  duty  is  plain.  I  am  not  to  make  the  law,  bat 
simply  to  declare  it.  And  when  precedents  differ,  I  must 
follow  those  established  by  this  court.  I  must,  therefore, 
declare,  to  give  judgment  in  the  words  of  Chief  Justice 
Green,  in  SMnnv,  Zimmerman^  "That  the  writ  of  attachment 
in  this  case  was  never  served,  or,  what  is  tantamount,  it  was 
served  upon  property  not  liable  to  attachment.  The  service 
was,  therefore,  void." 

The  position,  then,  of  the  parties  before  this  court,  is  this  : 
The  complainant  has  an  injunction,  obtained  upon  an  ex 
parte  application,  which,  it  now  appears,  he  was  not  entitled 
to;  under  it  moneys  are  withheld  from  the  defendant  to 
which,  by  the  rule  of  this  court,  she  has  a  clear  and  unques- 
tionable right.  These  matters  have  come  to  the  attention 
of  the  court,  not  on  a  motion  to  dissolve  the  injunction,  but 
on  a  motion  to  dismiss  the  bill.  This,  however,  I  regard  as 
quite  immaterial.  The  court  now  knows  it  has  put  its  pro- 
hibitory power  into  exercise  in  a  case  where  the  party  asking 
it  had  no  right  to  it.  That  is  the  important  matter.  Under 
such  circumstances,  the  injunction  should  be  dissolved  at 
once  by  the  court,  on  its  own  motion.  To  hesitate  or  argue 
about  a  mere  matter  of  procedure  in  such  a  case,  would,  in 
my  judgment,  be  the  worst  kind  of  injustice. 

The  injunction  must  be  dissolved. 
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ADJUDOBD   IV 


THE  PREROGATIVE  COURT 


OF 


THE   STATE  OF  NEW  JERSEY, 


MAY  TERM,  1880. 


Thbodorb  Runyon,  Esq.,  Ordinart. 


In  the  matter  of  the  application  of  the  IJorthampton 
County  Savings  Bank  for  leave  to  prosecute  the 
bond  of  the  administrators  of  Samuel  B.  Hudnit, 
deceased. 

An  application  to  revoke  an  order  to  sue  on  an  administrators'  bond, 
denied,  under  the  circumstances,  although  the  administrators  alleged 
that  they  were  '*  advised  and  believed "  that  nothing  was  due  to  the 
creditor  who  obtained  such  order. 


Motion  that  the  order  granting  leave  to  sue  administra- 
tors' bond  be  revoked.     Order  to  show  cause. 

Mr.  J.  (7.  ShipmaTij  for  the  motion. 

Mr.  R.  &  Kuhl  and  Mr.  J.  T.  Birdy  contra. 

The  Ordinary. 

It  appears,  by  the  petitions  in  this  matter,  that  the  letters 
of  administration,  on  granting  which  the  bond  in  suit  was 
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given,  were  granted  in  February,  1873,  and  that  the  admin- 
istrators were  discharged  in  January,  1878.  Up  to  the  time 
when  they  were  discharged,  they  filed  no  account,  although 
they  allege  that,  from  time  to  time,  they  obtained  an  exten- 
sion of  the  time  for  accounting. 

The  petitioner,  the  Northampton  County  Savings  Bank, 
is  a  party  aggrieved,  within  the  meaning  of  the  statute,  by  the 
forfeiture  of  the  bond.  Matter  of  Conrad  HonnasSy  1  McCarL 
493,  Its  cashier  swears  that  there  are  (2,800  justly  and  hon- 
estly due  to  it  from  the  estate  (out  of  a  claim  for  $28,000  pre- 
sented under  oath  to  the  late  administrators),  to  which  the 
administrators  and  their  sureties  oppose  a  statement  that 
they  are  "  advised  and  believe  "  that,  on  a  fair  settlement 
and  adjustment  of  accounts,  nothing  is  due  from  the  estate 
to  the  bank.  After  judgment  on  the  bond,  opportunity  will 
be  afforded  to  the  administrators  and  their  sureties  to  litigate 
the  demand  of  the  bank. 

The  order  to  sue  the  bpnd  ought  not  to  be  revoked* 
The  order  to  show  cause  will  be  discharged,  with  costs: 


In  the  matter  of  the  propounding  for  probate  of  two  paper 
writings,  one  purporting  to  be  the  last  will  and  tes- 
tament of  Joseph  L.  Lewis,  deceased,  late  of  Hobo- 
ben,  and  the  other  a  codicil  thereto. 

On  the  application  of  the  executors  of  a  will,  offered  by  them  for 
probate,  orders  were  given,  from  time  to  time,  to  pay  them  moneys  to 
carry  on  the  litigation  as  to  whether  the  will  should  be  admitted  to 
probate,  with  certain  claimants  of  the  estate. — Held,  that  an  account 
of  their  expenditures  in  such  litigation  would  not  be  preliminArily 
ordered  merely  at  the  request  of  certain  persons  claiming  to  be  heirs 
or  next  of  kin  of  the  testator,  but  whose  legitimacy  was  denied  j  there 
being  no  question  as  to  the  solvency  of  the  executors,  nor  any  sugges- 
tion that  they  had  abused  their  discretion  in  regard  to  suoh  expeml* 
itares. 
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Motion  for  an  order  that  proponents  account  for  money 
paid  to  them  by  the  administrator  pendente  lite,  under  the 
order  of  the  court. 

Mr.  B.  Williamson^  for  the  motion. 
Mr,  B.  Gilcfiristy  contra. 

Thb  Ordinary. 

In  the  outset  of  the  litigation  which  arose  on  the  pro- 
pounding for  probate  of  the  papers  purporting  to  be  the 
last  will  and  testament  of  Joseph  L.  Lewis,  deceased, 
and  a  codicil  thereto,  an  administrator  pendente  lite  was 
appointed.  It  appeared  proper  to  the  ordinary  to  make, 
during  the  course  of  the  litigation,  orders,  from  time  to 
time,  for  the  payment  by  him  to  the  proponents,  who  are 
the  executors  named  in  the  will,  of  moneys  which  they  repre- 
sented were  necessary  in  order  to  conduct  the  litigation. 
All  of  these  orders  were  made,  on  terms  that  the  propo- 
nents were  to  account  for  the  money  received  by  them 
thereunder,  they  being  bound  to  take  the  responsibility  (in 
the  absence  of  any  discretion  of  the  court)  of  their  pay- 
ments. It  is  quite  apparent  that  it  must  be  competent  for 
the  court  to  take  such  action  in  providing  the  means  of  con- 
ducting a  litigation  on  the  part  of  executors  as  proponents 
of  a  will,  for  the  executors  may  be,  and  usually  are,  without 
such  interest  in  the  controversy  as  to  call  upon  or  induce 
them  to  expend  their  own  money  in  the  litigation  upon  the 
will.  To  deny  such  allowance  would,  in  some  cases,  be  to 
compel  an  abandonment  of  the  will  without  a  trial.  The 
litigation  in  this  case  assumed  large  proportions,  and  was 
probably  more  expensive  than  such  cases  are  ordinarily, 
because  of  a  false  and  fraudulent  claim  made,  through  a 
criminal  conspiracy,  by  one  who  claimed  to  be  the  widow 
of  the  testator.  Application  is  now  made,  on  behalf  of 
some  of  the  persons  claiming  to  be  next  of  kin  to  the  testa- 
tor, for  an  account  of  the  expenditure  of  those  moneTS.  It 
46 
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is  not  suggested  that  the  executors  are  not  pecaniarily 
responsible,  but,  on  the  other  hand,  it  is  stated,  and  not 
denied,  that  they  are  each  of  large  pecuniary  ability.  Nor  is  it 
suggested  that  any  necessity  of  the  estate  demands  it.  The 
estate  is  said  to  be  very  large,  and  a  very  large  amount  of  prop- 
erty will  pass  under  the  residuary  gift.  The  testator  does  not, 
as  the  case  stands,  appear  to  have  had  any  lawful  relations. 
Though  he  had  relations,  yet  it  is  alleged,  and,  so  far  as 
the  proof  on  the  subject  goes  in  the  cause,  it  appears,  that 
they  were  not  legitimate.  Although  the  contestants,  in 
whose  behalf  this  application  is  made,  claim  as  relations, 
they  have  not  undertaken  to  show  that  they  are  of  legiti- 
mate kinship,  while  it  has  been  denied,  on  the  part  of  the 
proponents,  and  insisted  on  as  a  fact  proved  in  the  cause, 
that  the  testator  had  no  legitimate  kindred  at  all.  The  will 
and  codicil  will  be  admitted  to  probate,  and  letters  testa- 
mentary granted  to  the  proponents.  The  whole  estate  will 
go  into  their  hands,  and  they  will  be  required  to  account  in 
due  course  of  law. 

It  is  suggested  that  the  court  itself  may  desire  that  an 
account  of  the  expenditures  of  the  proponents  in  the  liti- 
gation be  rendered.  The  suggestion  is  entitled  to  respect^ 
and,  if  it  appeared  that  there  had  been  any  abuse  of  their 
trust,  on  the  part  of  the  proponents,  an  account  would  at 
once  be  required,  but  inasmuch  as  none  is  alleged,  and 
there  does  not  appear  to  be  any  reason  for  requiring  the 
account  at  this  stage  of  the  proceedings,  the  motion  will  be 
denied,  but  without  costs. 


Margaret  Carpenter,  appellant, 

V. 

John  Gray,  executor,  respondent. 

It  is  no  ground  for  removing  an  executor  or  requiring  him  to  give 
security  for  assets  in  hb  hands,  that  he  paid  a  premium  in  investing 
certain  funds  in  government  bonds,  all  the  interest  collected  having 
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been  paid  over  to  the  legatee ;  nor  that  he  and  his  co^xecutor  made 
an  ui^'ustitiable  investment  of  other  funds,  such  transaction  not  being 
alleged  in  the  petition  as  a  ground  of  complaint ;  nor  that  he,  by  advice 
of  his  co-executor  and  also  of  his  counsel,  did  not  bring  suit  against  a 
former  partner  of  testator  to  force  a  settlement  of  the  firm's  affairs, 
such  failure  to  sue  not  being  alleged  in  the  petition ;  nor  that  a  mort- 
gage belonging  to  the  estate  had  been  assigned  by  him  to  a  third  per- 
son, in  order  to  facilitate  its  eoUection^  no  bad  faith  appearing,  and  such 
assignment  not  being  alleged  in  the  petition  ;  nor  that  he  has  sold  his 
farm  and  the  personal  property  thereon,  there  being  no  proof  that  the 
assets  are  insecure  in  his  hands,  or  in  any  danger  of  being  wasted. 


On  appeal  from  decree  of  Middlesex  orphans  court. 
Mr.  G.  0.  Vanderbilt  and  Mr,  A.  V,  Schenck^  for  appellant. 
Mr.  G,  C.  LudloiOy  for  respondent. 

Tab  Ordinary. 

The  appellant,  by  her  petition  in  the  orphans  court,  sets 
forth  that  she  is  the  daughter  of  Alexander  Gray,  deceased, 
and  a  legatee  under  his  will;  that  John  Gray  and  Alexander 
Gray,  the  executors,  filed  in  the  office  of  the  surrogate  of 
Middlesex,  April  Ist,  1874,  a  joint  account  of  the  estate  of 
their  testator,  by  which  it  appeared  that  they  had  received 
and  set  apart  for  her  $3,000,  which,  according  to  the  terms 
of  the  will,  they  were  securely  to  invest,  and  to  pay  her 
annually  the  interest  or  income  thereof  during  the  life-time* 
of  her  husband ;  that  she  does  not  know  whether  the  $3,060 
have  been  invested  according  to  the  requirements  of  the 
will,  but  has  just  reason  to  believe  they  have  not  been; 
that  she  has  only  received  from  the  executors,  since  the 
joint  account  was  filed,  about  $160  a  year,  while  she  is 
entitled,  under  the  will,  according  to  that  account,  to  $210 
a  year;  that  she  has  been  informed,  and  believes  it  to  be 
true,  that  the  $3,000  are  in  the  hands  of  John  Gray,  one  of 
the  executors,  and  that  he  does  not  now  own  any  real  estate 
in  this  state^  and  she  therefore  prays  that  the  executors  may 
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be  cited  before  the  orphans  court  to  render  an  account  as  to 
the  investment  of  the  $3,000,  and  the  payment  of  the  inter- 
est thereon,  and  that  they  may  be  required  to  give  security 
as  executors,  and  do  and  perform  such  other  acts  relative 
thereto  as  the  court  may  deem  proper. 

John  Gray,  one  of  the  executors,  answers,  that  there  has 
been  no  final  settlement  of  the  estate,  and  that,  while  on 
the  partial  accounting  referred  to  in  the  petition  there  was 
a  claim  for  allowance  of  $3,000  as  having  been  set  apart 
for  the  petitioner  under  the  will,  he  does  not,  as  yet,  know 
with  certainty,  in  consequence  of  there  being  several  large 
claims  against  the  estate  whereon  litigation  is  pending, 
whether  the  estate  can  pay  the  legacies  given  by  the  will  or 
not,  and  he  therefore  does  not  admit  the  petitioner's  right 
to  claim  that  there  has  been  or  is  in  his  hands,  any  fund  in 
trust  for  her  under  the  will;  that  when  the  executors  filed 
the  account,  he  believed  that  the  estate  was  solvent,  and 
therefgre  set  oft*,  temporarily,  the  $3,000 ;  and  still  acting 
under  the  belief  that  the  estate  was  solvent,  but  intending 
that  the  whole  matter  should  abide  the  final  settlement,  he, 
on  the  24th  of  August,  1874,  invested  $2,946.87  in  the  pur- 
chase of  United  States  bonds,  at  the  price  of  $117|  per 
8100,  and  intended  them  for  the  investment  for  the  peti- 
tioner directed  by  the  will,  and  that  he  paid  her,  January 
15th,  1875,  the  half-year's  interest  on  the  bonds,  which,  at 
the  value  of  gold,  was  $84;  July  20th,  1875,  a  half-year's 
interest,  at  gold  value,  $87.50,  and  thereafter  paid  her  the 
interest  at  gold  value,  as  follows:  January  16th,  1876, 
$84.38 ;  July  8th,  1876,  $84 ;  January  8th,  1877,  $80.06,  and 
July  20th,  1877,  $78.75,  and  holds  her  separate  receipts  for 
all  these  payments.  He  admits  that  he  has  no  real  estate 
in  this  state.  lie  alleges  that,  until  the  litigation  before 
referred  to  shall  have  been  determined,  it  is  not  certain  that 
there  will  be  any  money  of  the  estate  to  be  invested  for  the 
petitioner  under  the  will;  and  he  further  alleges  that  he  has 
never  collected  his  legal  charges  for  expenses  or  commis- 
sions on  the  money  paid  to  the  petitioner  from  time  to  time. 
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On  the  petition,  application  was  made  for  an  order  requiring 
John  Gray,  as  executor  and  trustee,  to  give  security  to  the 
ordinary,  by  bond,  with  sureties,  with  condition  for  the 
faithful  performance  by  him  of  his  duty  as  trustee  and 
executor  under  the  will,  on  the  suggestion  that  the  prop- 
erty in  his  hands  is  unsafe,  insecure  and  in  danger  of  being 
wasted,  and  an  order  to  show  cause  was  made  accordingly. 
Under  it  testimony  was  taken  on  both  sides,  and,  after  hear- 
ing, the  application  was,  by  order  dated  March  31st,  1879, 
denied,  with  costs.  From  that  order  the  petitioner  appealed 
to  this  court. 

The  grounds  on  which  the  relief  sought  is  claimed  are, 
that  the  respondent,  in  making  the  investment  for  the  peti- 
tioner, made  it  in  government  bonds,  purchasing  them  at  a 
premium  (which,  it  is  insisted,  was  waste),  instead  of  invest- 
ing, as  the  petitioner  requested,  on  bond  and  mortgage; 
that  he  did  not  invest  all  the  $3,000,  but  left  part  of  it  unin- 
vested ;  that  he  invested  $10,000  of  the  estate  in  bonds  of 
the  Northern  Pacific  Railroad  Company,  which  have  proved 
a  total  loss;  that  he  refused,  to  the  damage  of  the  estate,  to 
make  a  settlement,  when  he  might  have  done  so,  of  the 
business  of  the  firm  of  Brown  &  Gray,  bankers,  of  Wilkes- 
barre,  of  which  the  testator  was  a  member;  that  he  assigned 
to  A.  T.  Meyrick  a  mortgage  belonging  to  the  estate,  and 
that  the  respondent  has  become  poor. 

As  regards  the  first  and  second  grounds,  it  appears  that 
the  respondent  has  invested  the  $3,000  (except  about  $50)  in 
government  bonds,  and  he  appears  to  have  paid  to  the  peti- 
tioner all  the  interest  received  on  those  bonds  from  the  time 
of  the  investment  until  he  was  restrained  by  injunction 
from  doing  so. 

The  investment,  by  the  executor,  of  $10,000  of  the  funds 
of  the  estate  in  Northern  Pacific  Railroad  bonds  was,  so  far 
as  appears,  an  unjustifiable  transaction.  But  both  executors 
participated  in  it;  and,  though  it  does  not  appear  when 
it  took  place,  it  was,  probably,  before  1873.  No  complaint 
of  it  is  made  in  the  petition. 
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The  respondent's  refusal  to  make  a  settlement  of  the 
business  of  the  firm  of  Brown  &  Gray,  appears  to  have  been 
the  exercise  of  his  discretion.  He  swears  that  the  reason 
why  he  did  not  sue  for  a  settlement  was,  that  that  course 
was  not  in  accordance  with  the  views  of  his  co-executor,  or 
the  advice  of  his  counsel,  nor  according  to  his  own  judg- 
ment.    The  petition  makes  no  complaint  of  this  matter. 

The  respondent  assigned  the  Hutchinson  bond  and  mort- 
gage (which  was  taken  by  the  testator)  to  A.  8.  Meyrick,  in 
trust  for  the  estate,  with  a  view  to  the  advantage  of  the 
estate  in  bringing  a  suit  upon  it.  There  is  no  evidence  of 
bad  faith  or  want  of  judgment  in  that  transaction.  Nor  is 
there  any  complaint  in  the  petition  in  regard  to  it 

Finally,  it  appears  that  he  has  sold  his  farm  and  the  per- 
sonal property  thereon,  but  it  does  not  appear  that  the  estate 
in  his  hands  is  insecure  or  in  any  danger  of  being  wasted 
on  that  account,  or  at  all.  Nor  does  the  petition  allege 
that  it  is  so. 

I  do  not  find,  in  the  testimony,  any  evidence  of  bad  faith 
on  the  part  of  the  respondent,  or  any  just  cause  for  remov- 
ing him  or  requiring  hira  to  give  security.  The  petition 
asks  only  an  account  as  to  the  investment  of  the  $3,000, 
suggesting  that  it  has  not  been  invested  at  all,  and  complains 
that  the  amount  of  interest  paid  has  not  been  sufficient,  con- 
sidering the  amount  of  the  fund;  and  it  alleges  that  the 
respondent  owns  no  real  estate  in  this  state.  The  invest- 
ment is  shown  to  have  been  made,  and  it  appears  that  all 
the  interest  received  has  been  paid;  and,  though  the  respond- 
ent has  no  real  estate  in  this  state,  it  does  not  appear  that 
the  estate  is  insecure  or  in  danger  of  being  wasted  in  his 
hands. 

The  decree  of  the  orphans  court  will  be  affirmed,  with 
costs  to  be  paid  by  the  appellant. 
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John  H.  Wyckoff,  appellant, 
Mary  E.  Hulsb  and  others,  respondents. 

If  a  guardian  of  minors  loans  money  to  their  mother  on  her  promise 
to  charge  such  minors  for  their  support  and  to  give  him  the  benefit 
of  such  charges,  and  she  afterwards  refuses  to  make  any  charge  against 
them  or  to  accept  any  compensation  for  their  support,  he  is  not  entitled 
to  an  allowance  therefor  in  settling  his  account  with  them  as  guardian. 


On  appeals  from  decree  of  Monmouth  orphans  court. 
Mr.  O,  C.  Beekmariy  for  appellant. 
Mr.  C.  Bobbins^  for  respondents. 

Thb  Ordinary. 

The  appeals  in  these  causes  bring  before  the  court  for 
review,  decrees  of  the  orphans  court  of  Monmouth  county 
upon  the  several  accounts  of  the  appellant  as  guardian 
during  the  minority  of  the  several  respondents,  who  are  chil- 
dren of  Charles  Martin,  deceased.  The  appellant  claimed 
allowance  for  certain  payments  for  board  &c.  of  the  respond- 
ents, as  having  been  made  by  him  for  them  to  their  mother. 
They  were  disallowed  by  the  court  below.  He  claims  the 
allowance  under  the  following  circumstances :  He  became 
the  guardian  of  the  children  in  1869.  There  were  then 
in  the  hands  of  the  administrator  of  their  father's  estate, 
(2,496  due  them  for  their  distributive  shares.  The  admin- 
istrator also  held  their  mother's  share.  The  appellant,  just 
before  he  became  guardian,  sold  to  their  mother  a  tract  of 
twenty-four  and  one-half  acres  of  his  farm  in  Monmouth 
county,  at  $100  an  acre,  upon  the  understanding  and  agree- 
ment with  her,  as  he  alleges,  that  she  was  to  give  him  a 
mortgage  for  the  whole  of  the  purchase-money,  which  was 
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to  be  paid  off  by  her  allowance  for  the  support  of  the  chil- 
dren of  whose  persons  and  estate  he  was  to  be  appointed 
guardian.  The  allowance  for  the  board  of  the  children  was, 
as  he  testifies,  to  be  two  dollars  a  week  for  those  who  lived 
at  home.  There  were  seven  children.  Two  of  them  at 
that  time  were  over  fourteen  years  of  age.  The  appellant 
conveyed  the  property  to  the  widow,  by  deed,  dated  March 
9th,  1869.  He  was  appointed  guardian  on  the  12th  of 
April  following.  He  took  from  her  two  mortgages  on  the 
property,  both  dated  April  14th,  1869,  one  to  himself  indi- 
vidually, for  $700  and  interest,  and  the  other  to  himself 
as  ''guardian  of  the  minor  children  of  Charles  Martin, 
deceased,"  for  $2,496,  the  exact  amount,  in  the  aggregate, 
of  the  children's  shares  of  their  father's  estate,  and  it  was 
the  sum  which  he  had  received  for  them  accordingly.  The 
mortgage  for  $700  he  caused  to  be  recorded  before  the 
other.  It  was  given  to  secure  the  repayment  of  that  sum 
lent  by  him  to  the  w*idow  to  assist  her  in  building  a  house 
and  barn  &c.  on  the  property,  which  was  without  any  such 
improvements.  He  also  lent  her  $100  besides,  to  enable 
her,  as  he  says,  to  get  stock  &c.  for  the  place.  For  this  he 
took  her  note.  She  occupied  the  property  up  to  November, 
1876,  when  the  appellant,  having  sold  it  under  foreclosure 
of  his  mortgage  and  bought  it  at  the  sheriff's  sale,  required 
her  to  deliver  up  possession  to  him.  He  bought  it  at  the 
sheriff's  sale  for  $1,570  or  thereabouts.  She  paid  him, 
during  the  whole  time  from  the  date  of  the  purchase  until 
she  delivered  up  possession,  only  $57  on  account  of  the 
debts  due  from  her  on  the  bond  and  mortgages  and  note. 
Though  she  supported  some  of  the  children  during  the 
whole  time  she  lived  on  the  property,  she  charged  nothing 
for  their  support,  nor  for  anything  which  she  did  for  them. 
No  credit  was  given  on  the  $2,496  bond  of  any  money 
whatever  on  any  account.  Of  the  before-mentioned  $57, 
$50  were  credited  by  the  appellant  on  the  note,  and  $7  on 
the  bond  for  $700.  He  professes  to  have  had  an  account 
of  the  board  &c.,  in  a  pass-book,  which  he  kept  for  that  pur- 
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poee  and  for  that  alone.  When  he  took  a  decree  for  fore- 
closure, it  was  entered  for  $978.42  as  the  amount  due  on 
his  mortgage  for  $700,  which  was  decreed  to  be  entitled  to 
priority  over  the  other,  and  for  $3,513.74  as  the  amount 
due  to  him  on  the  mortgage  given  to  him  as  guardian.  He 
declares,  indeed,  that  he  did  not,  in  fact,  claim  that  more 
than  $1,600  was  due  on  that  mortgage,  and  that  the  error, 
in  taking  a  decree  for  a  larger  amount,  was  due  to  the  cir- 
cumstance that  the  member  of  the  firm  of  solicitors  by 
whom  the  foreclosure  suit  was  conducted  for  him,  with 
whom  he  left  the  papers  for  suit  and  to  whom  he  commu- 
nicated the  fact  that  there  were  only  $1,600  due,  was  pre- 
vented by  absence,  on  account  of  illness,  from  attending 
to  the  suit,  and  the  conduct  of  the  suit  devolved  on  his 
partner,  who  knew  nothing  about  the  credit,  and  who,  pre- 
suming that  the  whole  amount  appearing  to  be  due  on  the 
face  of  the  papers  was  in  fact  due,  did  not  communicate 
with  the  appellant  until  after  the  final  decree  had  been 
entered. 

The  widow  swears  that  she  made  no  agreement  to  pay 
the  mortgage  by  her  charges  against  the  children  for  sup- 
port, and  that  she  never  charged  nor  intended  to  charge 
them  anything  therefor,  and  that  she  never  knew  that  any 
charges  were  being  made  by  the  appellant  against  them  on 
that  account.     She  is  a  person  of  no  education. 

The  orphans  court,  while  they  disallowed  the  charges  in 
question,  allowed  for  use  and  occupation  of  the  property 
while  it  was  occupied  by  the  widow  and  children.  It  is 
quite  clear  that  the  appellant  is  not  entitled  to  the  allow- 
ance which  he  claims,  nor  to  anything  on  that  account. 
He,  in  fact,  paid  the  widow  nothing  for  the  support  of  the 
children.  When  their  estate  came  to  his  hands,  he  appears, 
by  tlie  papers,  to  have  invested  every  dollar  of  it  in  a  second 
mortgage  on  the  land  he  had  previously  sold  her.  He  says, 
indeed,  that  he  did  not  intend  that  that  mortgage  should  be 
for  more  than  $2,400,  which  he  had  agreed  upon  with  the 
widow  as  the  price  of  the  property,  and  that  it  was  due  to 
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the  mistake  of  the  scrivener  that  it  was  made  for  $2,496, 
and  he  alleges,  also,  that  it  was  made  to  him  in  his  capacity 
of  guardian  by  like  mistake.  He  disposed  of  the  property 
of  the  children  as  follows  :  Part  of  it  he  invested  in  his  own 
name,  individually,  and  afterwards  collected  it  and  applied 
it  to  his  own  uses,  and  the  rest  he  did  not  invest  at  all,  but 
expended  in  the  payment  of  his  debts.  He  stands  before 
the  court  claiming  that  it  shall  give  him  the  benefit  of 
charges  which  he  has  made  against  his  wards  for  payment 
for  their  support,  which  he  has  never,  in  fact,  made.  If  the 
widow  had  agreed  with  him  that  she  would  charge  the 
children  for  their  support,  and  so  enable  him  to  pay  her 
debt  to  him,  and  she  had  disregarded  the  obligation  and 
refused  to  make  the  charge,  he  could  have  no  relief  against 
the  children. 

If  A.  agrees  with  B.,  his  creditor,  that  he  will  work  for 
C,  and  charge  him  wages  for  his  labor,  which  A.  shall  have 
in  payment  of  his  debt,  B.  is  at  liberty  to  agree,  b(ma  fde^ 
to  work  for  C.  without  wages,  and  A.  has  no  cause  of 
action,  legal  or  equitable,  against  C,  in  respect  to  the  work 
done. 

In  the  case  in  hand,  the  appellant  took  the  widow's  bond 
and  mortgage  for  the  purchase-money  of  the  land,  trusting, 
as  he  says,  to  her  charging  her  minor  children  for  their 
support,  and  giving  him  the  benefit  of  her  charges,  and  she 
refused  to  make  any  charge,  or  to  accept  any  compensation 
for  their  support.  It  is  unnecessary  to  enter  upon  the  con- 
sideration of  the  merits  of  the  transaction  in  regard  to  the 
sale  of  the  property,  because  they  are  not  involved  in  this 
suit.  The  sale  was  to  the  widow,  and  the  appellant  alleges 
that  he  did  not  intend  to  take  the  mortgage  for  purchase- 
money  for  the  children,  or  on  account  of  their  estate. 

The  decree  Of  the  orphans  court  will  be  afi&rmed,  with 
costs. 
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In  the  matter  of  the  propounding  for  probate  of  paper  writ- 
ings purporting  to  be  the  last  will  and  testament,  and 
codicil  thereto,  of  Lucy  H.  Eddy,  deceased,  late  of 
Rahway,  in  the  county  of  Union. 

1.  Mere  forgetfulness  of  recent  events,  in  a  testatrix  eighty-three 
years  old,  is  no  evidence  of  incapacity  to  make  a  will. 

2.  The  influence  of  kind  and  faithful  service  by  an  attendant  for 
many  years,  is  not  undue,  and  will  not  invalidate  a  bequest  to  such 
attendant. 


Mr.  B.  A.  Vailj  Mr.  J.  H.  Stone  and  Mr.  C.  H.  HdrtshomCf 
for  the  executors. 

Mr.  E.  S.  Savage,  Mr.  W.  H.  Vredenburgh  and  Mr.  B.  WUr 
Uamson,  for  the  caveators. 

Thb  Ordinary. 

Lucy  H.  Eddy  died  in  the  city  of  Rahway,  in  1879,  leav- 
ing a  paper  purporting  to  be  her  last  will  and  testament, 
dated  January  19th,  1875,  and  another  one,  purporting  to 
be  a  codicil  thereto,  dated  September  5th,  1876.  The 
admission  of  these  instruments  to  probate  is  resisted,  on  the 
ground  that  she  was  not  possessed  of  testamentary  capacity 
at  the  time  of  making  them,  and,  if  she  was,  that  they  were 
the  result  of  undue  influence  on  the  part  of  Lucy  E.  Chap- 
man, who  lived  with  her  for  many  years,  and  to  whom  a 
legacy  of  $15,000  is  given  in  the  will,  with  an  interest  in 
the  residuum  of  the  estate. 

The  testatrix  was  a  maiden  lady,  of  the  religious  society 
of  Friends.  She  was,  when  she  executed  the  testamentary 
instruments  in  question,  in  old  age.  She  was  in  the 
eighty-third  year  of  her  age  when  she  executed  the  will. 
She  was  the  daughter  of  Thomas  Eddy,  deceased,  formerly 
of  the  city  of  New  York,  a  man  distinguished  in  his  day 
for  his  public  spirit  and   philanthropy,  and  occupying  a 
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high  position  in  society,  and  numbering  among  his  friends 
and  acquaintances  some  of  the  most  celebrated  people. 
The  testatrix  appears  to  have  inherited  his  strong  mental 
qualities  and  convictions  of  duty.  She  was  well  educated, 
and  seems  to  have  pursued  her  mental  cultivation  to  excel- 
lent purpose.  It  is  urged,  however,  on  the  part  of  the  oppo- 
nents of  the  will,  that  when  the  will  in  question  was  made, 
her  mind  had  become  so  enfeebled  by  age  as  to  render  her 
entirely  incompetent  to  transact  any  business,  and  to  deprive 
her  of  testamentary  capacity.     Her  estate  was  large. 

The  instruments  in  question  were  executed  with  due 
legal  formalities.  The  testatrix  liad  made  two  previous 
wills,  one  in  1861,  and  another  in  1867,  to  which  latter  she 
made  two  codicils,  one  in  1870  and  the  other  in  1874.  Up 
to  1873,  or  thereabouts,  she  lived  in  a  house  which  she 
owned  on  Irving  street,  in  liuhway.  In  or  about  that  year 
she  bought  some  lots  from  Jacob  R.  Shotwell,  in  another 
part  of  the  town,  and  built  a  house  on  part  of  it,  which  she 
occupied  until  her  death.  From  about  1855  till  her  death, 
Lucy  E.  Chapman,  the  legatee  before  mentioned,  lived  with 
her,  and,  for  many  years  before  the  death  of  the  testatrix, 
was  her  companion  and  attendant.  The  testatrix  was  of 
feeble  frame,  and  required  such  companionship  and  atten- 
tion. Miss  Chapman  took  the  place  in  that  respect  of  a 
niece  of  the  testatrix,  who  died  while  living  with  her. 
The  title  to  the  land  bought  from  Mr.  Shotwell,  for  what 
became  the  homestead,  and  some  land  bought  in  connection 
therewith,  was  taken  in  the  names  of  both  the  testatrix  and 
Miss  Chapman,  and  it  was  intended  tp  create,  by  the  deeds, 
a  joint  tenancy.  The  property,  as  well  the  building  as  the 
land,  was  paid  for  by  the  testatrix. 

It  is  not  necessary  to  discuss  the  testimony  (which  is  very 
voluminous)  at  any  great  length.  A  mere  reference  to  parts 
of  it  will  suffice.  To  speak  briefly  of  that  of  the  witnesses 
called  for  the  caveators : 

Ellen  Mahoncy,  who  was  one  of  the  witnesses  to  the  codi- 
cil, and  who  lived  mauj  yeat^  wvtli  the  testatrix  as  a  ser- 
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vant,  testifies  that  the  testatrix's  memory  was  impaired. 
She  also  says  that  the  testatrix  came  out  into  the  kitchen 
after  her  to  witness  the  codicil,  and  told  her  to  come  into 
the  library  for  a  few  minutes,  that  she  wanted  her,  and  she 
testifies  that  when  she  was  called  by  the  testatrix  to  witness 
the  execution  of  the  codicil,  the  testatrix  appeared  to  under- 
stand the  business  she  was  engaged  in,  and  she  says  that 
she  supposed  then,  and  now  believes,  that  the  testatrix  knew 
what  the  codicil  was  about. 

Margaret  Studer  was  also  a  servant  for  the  testatrix.  She 
testifies  that  the  testatrix  became  forgetful,  and  would  laugh 
about  it  herself;  but,  at  the  same  time,  she  testifies  that  the 
testatrix  knew  what  was  going  on  about  her,  and  knew  her 
relations,  and  kept  up  her  interest  in  them.  She  says  the 
testatrix  was  very  nice,  and  very  saving,  and  very  lady-like, 
and  very  good,  in  every  way. 

George  Williams  testifies  that  he  was  acquainted  with  the 
testatrix  from  June,  1875.  He  says  she  was  forgetful  of 
recent  events,  but  that  old  events,  apparently,  seemed  to  be 
present  to  her  mind  all  the  time,  and  her  conversation  was 
almost  entirely  of  them  and  of  old  people ;  that  she  had 
great  family  pride — was  proud  of  her  father  and  of  his  con- 
nections ;  that  she  seemed  to  have  clear  ideas  of  what  she 
read  in  the  classics  and  histories;  was  a  well-read  woman, 
and  seemed  to  be  all  right  when  conversing  upon  those 
subjects.  He  says  the  great  weakness  in  her  mental  powers 
was  a  weakness  of  memory  in  connection  with  things  of 
modern  date.  He  also  says,  that  about  matters  not  involv- 
ing her  memory,  she  seemed  to  know  what  she  was  about 

Esek  H.  Williams,  his  brother,  testifies,  in  like  manner, 
that  he  observed  no  weakness  in  her  mind  beyond  a  weak- 
ness of  memory  as  to  recent  matters.  In  his  direct  examina- 
tion he  was  asked,  whether,  in  his  opinion,  she  was  capable 
of  disposing  of  her  property  by  will,  and  he  declined  to  say 
that  he  thought  her  unlit,  though  he  says  he  thinks  it 
requires  a  pretty  clear  mind  to  make  a  valid  will.  He 
admits  that  he  never  had  reason  to  doubt  that  she  would 


704  PREROGATIVE  COURT.  [82  E<j. 

£ddy*B  Case. 

always,  when  spoken  to,  give  a  reply  which  showed  that 
she  understood  the  question;  and,  he  adds,  ^^She  certainly 
could  answer  a  question,  at  all  events." 

Mr.  McBurney,  a  lawyer,  who  saw  the  testatrix  in  1873, 
at  Cornwall-on-the-Hudson,  where  she  was  passing  the 
summer,  and,  again,  about  two  years  subsequently,  at  Rah- 
way,  expresses  his  opinion  that  she  was,  on  each  occasion, 
incompetent  to  transact  business;  but  it  appears  that  he, 
on  each  visit,  obtained  her  signature,  which  he  witnessed, 
to  a  paper  relinquishing  her  right  to  money  in  the  court  of 
of  chancery,  and  consenting  that  it  be  paid  over  to  her 
great-niece  Mrs.  Pollock,  and  the  relinquishment  and  con- 
sent so  obtained  were  acted  upon  by  the  court.  He  says 
she  knew  what  the  paper  was  which  she  signed  in  1873 
when  she  signed  it,  and  it  appears,  by  his  testimony,  that 
when  he  obtained  her  signature  to  the  like  paper,  two  years 
afterwards,  he  merely  told  her  what  it  was  by  saying  that 
it  was  similar  to  the  one  which  she  had  signed  at  Cornwall. 

Mrs.  Pollock,  one  of  the  caveators,  while  she  testifies 
that  the  testatrix  had  become  forgetful,  at  the  same  time 
distinctly  testifies  that  she  knew  who  her  relations  were. 
To  a  question,  whether  the  testatrix  recognized  her  relation- 
ship to  her,  she  replied,  "She  certainly  did;  "  and  adds,  in 
answer  to  another  question,  that  the  testatrix  seemed  to 
know  more  about  who  was  her  nearest  relation  than  Miss 
Chapman  did. 

Mrs.  Jane  0.  Hunt,  and  Mrs.  Mary  L.  Adriance,  and 
Annie  Williams,  testily  to  the  testatrix's  failure  of  memory. 
The  former,  however,  gives  an  instance  in  which  the  testa- 
trix rebuked  Miss  Chapman  for  some  expressions  she  had 
made  in  regard  to  the  family  of  Robert  Shipley,  on  one  of 
the  last  occasions  on  which  the  witness  saw  her. 

Mrs.  Amelia  L.  Williams  testifies  to  what  occurred  at  the 
time  of  a  call  she  made  on  the  testatrix  in  the  spring  of  1876. 
She  says  that  she  did  not  see  enough  of  the  testatrix,  and 
was  not  well  enough  acquainted  with  her,  to  understand  the 
strength  of  her  mind,  further  than  to  notice  that  she  was 
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very  forgetfal.  She  adds,  that  the  testatrix,  on  that  occa- 
sion, recognized  her  and  her  husband,  however.  She  also 
says  that  she  considered  the  testatrix  a  woman  of  very 
strong  mind,  until  she  became  forgetful. 

Annie  Williams,  a  witness  before  mentioned,  says  the  tes- 
tatrix was  a  person  of  considerable  force  of  character,  and 
quite  an  intellectual  woman,  but  she  says  she  thinks  that, 
apart  from  the  forgetfulness,  her  mind  did  not  keep  up  the 
same  vigor.  She  further  says  that  the  testatrix  would 
have  "  bright  streaks,  and  would  then  converse  as  clearly 
as  ever." 

These  witnesses  establish  the  fact  that  the  testatrix,  in 
the  latter  part  of  her  life,  gave  evidence  of  the  usual  con- 
comitant of  age  (the  absence  of  which  w^ould  be  surprising), 
a  loss  of  memory  as  to  recent  occurrences,  but  their  testi- 
mony does  not  establish  a  want  of  knowledge,  comprehen- 
sion or  appreciation  on  her  part  of  her  circumstances,  nor 
that  she  did  not  know  what  estate  she  had,  or  who  her  rela- 
tions were,  or  appreciate  their  claims  upon  her,  or  know 
what  she  was  doing  when  she  made  the  will  and  codicil  in 
question.  On  the  other  hand  (to  speak  of  the  witnesses 
called  for  the  proponents),  Messrs.  Vail  and  Horton,  the 
former  of  whom  was  a  witness  to  the  will,  and  the  latter  to 
both  will  and  codicil,  testify  clearly  to  the  possession  by  the 
testatrix  of  testamentary  capacity.  The  testimony  of  Jacob 
R.  Shotwell  and  Mrs.  Shotwell  his  wife,  and  of  Elizabeth 
Robinson  and  Judge  Bowne,  of  Helen  Rodgers,  Hetty  L. 
Lewis,  Emily  II.  Rodgers,  Sophia  H.  Hosack,  Lucy  E. 
Chapman,  Rev.  Mr.  Van  Antwerp,  Samuel  W.  Clarke  and 
William  H.  Hartshorne,  and  that  of  Doctors  Oakley,  Selo- 
ver  and  James,  fully  establish  her  testamentary  capacity. 

Mr.  Vail  was  called  as  a  witness  at  the  beginning  of  the 
testimony.  He  testified  that  he  drew  the  will  of  1875; 
that  from  what  Judge  Bowne  said  to  him,  he  went  to  see 
the  testatrix  the  next  day,  as  he  believes,  and  saw  her  in 
ber  library;  that  she  handed  him  an  old  will  (which  he 
thinks  she  got  from  a  drawer),  that  had  been  executed 
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some  years  before  (it  was  the  will  of  1867),  and  went  over 
it  with  him,  and  directed  him  what  changes  to  make  in  the 
will  he  was  to  draw,  taking  the  old  will  as  the  basis.  .  He 
says  he  went  away,  and,  after  having  drawn  the  will, 
returned  the  next  day  and  saw  her,  and  read  it  over  to  her, 
and  she  then  executed  it,  after  an  alteration  or  two  in  the 
names  of  one  or  more  of  the  legatees.  He  further  says 
that,  after  the  will  had  been  executed,  she  suggested  that 
he  should  keep  all  the  papers,  including  the  new  will,  and 
he  put  them  together  and  sealed  them  up,  and  kept  them 
till  her  death.  Mr.  Vail  received  his  instructions  for  the 
codicil  to  the  will,  also,  from  her  in  person.  He' says  he 
went  to  see  her,  and  she  told  him  what  changes  she  wanted 
to  make. 

Not  only  is  her  testamentary  capacity  established,  but, 
from  the  circumstances  testified  to  by  some  of  the  propo- 
nents' witnesses,  the  testatrix  appears  to  have  maintained 
her  mental  vigor  up  to  her  death  to  a  most  unusual  extent, 
Messrs.  Shotwell  and  Bowne  testifying  to  facts  which  show 
business  ability  on  her  part  of  no  ordinary  character.  The 
schedule  or  list  made  for  her,  at  her  request,  by  Judge 
Bowne,  of  the  legacies  given  by  her  will  of  1867,  for  her 
guidance  in  making  a  new  will,  marked  as  it  is  by  the 
evidence  of  her  careful  consideration,  is  evidence  of  her 
capacity.  At  the  names  of  some  of  the  legatees  there  are 
pencil  memoranda  made  by  her,  as  follows :  At  the  name 
of  Fanny  Kibbe,  ''Nee  Gillingham,  daughter  of  L.  L.  E.," 
indicating  the  parentage  of  that  legatee ;  at  the  name  of 
Lucy  Hartshorne,  the  words  "  daughter  of  Sam'l  H.,"  and 
at  that  of  Mary  Harvey,  to  whom  she  gave  $1,000  by  the 
will  of  1867,  but  who  had  died  since  that  time,  the  words 
"  two  daughters."  In  the  will  of  1875,  it  may  be  remarked 
here,  she  gives  to  Mary  and  Rebecca  Harvey,  daughters  of 
Mary  Harvey,  each  $1,000.  Up  to  1870,  she  kept  the  run 
of  her  bank  account  in  her  check-book,  herself.  In  1876, 
Judge  Bowne  prepared  and  gave  to  her,  for  her  examina- 
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atiou  at  pleasure,  a  book,  containing  a  statement  of  her 
income  and  its  sources. 

About  1876,  Rev.  Mr.  Van  Antwerp,  a  clergyman  of  the 
Protestant  Episcopal  Church,  settled  in  Rahway,  being  at 
her  house,  had  a  conversation  with  her,  in  which  he  inci- 
dentally referred  to  a  certain  translation  of  Virgil  into 
English,  and  he  says  she  asked  him  a  number  of  very  intel- 
ligent questions  about  it,  and  identified,  as  he  expresses  it, 
the  author's  name,  and  remarked  that  she  had  not  seen  the 
edition  to  which  he  referred,  and  showed,  as  he  says,  such 
an  intelligent  appreciation  of  the  subject  as  quite  surprised 
him.  He  also  speaks  of  another  conversation  wliich  he  had 
with  her,  in  the  winter  of  1878  and  1879  (he  was  acquainted 
with  her  from  1874),  in  reference  to  an  illustration  in  a 
periodical,  in  which  her  powers  of  observation  wore  exhib- 
ited to  such  a  degree  as  to  attract  his  notice.  Other  wit- 
nesses speak  of  her  knowledge  of  and  interest  in  art  and 
artists,  and  of  her  knowledge  of,  and  ready  dnd  apt  refer- 
ence to,  historical  incidents. 

These  things  show  that  she  possessed  her  mental  faculties 
to  an  extraordinary  degree  in  her  advanced  age  and  up  to 
the  time  of  her  death,  which  was  live  years  after  the  will 
was  made,  and  four  years  after  the  execution  of  the  codicil. 
In  hep  will  she  appears  to  have  been  constant  in  her  attach- 
ment to  her  family.  Every  one  of  her  numerous  legatees 
and  devisees  to  whom  gifts  are  given  for  their  own  benefit, 
is  a  descendant  of  either  her  paternal  or  maternal  grand- 
father. In  her  gifts  to  charities  in  the  w^ill,  she  confines 
herself  ,to  objects  which  would  naturally  challenge  and 
engage  her  interest,  either  as  matters  of  denominational 
concern  or  mere  philanthropy,  without  regard  to  sect. 
They  are :  the  Indiana  Yearly  Meeting  of  the  Society  of 
Friends,  for  the  use  and  benefit  of  the  boarding-school 
fund,  $1,000;  Woman's  Monthly  Meeting  of  the  Society 
of  Friends,  of  Rahway  and  Plainfield,  $250 ;  the  Indiana 
Yearly  Meeting  of  the  Society  of  Friends,  for  the  use  and 
benefit  of  the  Indians,  If 500 ;  the  Western  Yearly  Meeting 
46 
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in  Iowa  of  the  Society  of  Friends,  for  the  purpose  of  educa- 
tion, $1,000;  the  Prison  Association  of  New  York,  $500; 
the  New  York  Infirmary  for  Women  and  Children,  $500, 
and  the  New  York  Juvenile  Asylum,  $500. 

The  will  and  codicil  are  in  accordance  with  her  views 
long  cherished  and  long  previously  acted  upon,  and  in 
accordance,  also,  it  may  be  remarked,  with  reasonable 
expectations,  under  the  circumstances.  Her  gifts  to  Lucy 
E.  Chapman  are  evidently  attributable  to  her  own  sense  of 
duty.  Miss  Chapman  appears  to  have  devoted  herself  to 
her  from  1855,  when  the  former  was  about  fifteen  years  old, 
till  the  testatrix's  death,  in  1879,  a  period  of  about  twenty- 
four  years,  and,  from  1868  or  1869,  she  always  occupied  the 
same  bed  with  her  and  never  left  her  for  even  a  single 
night.  It  is  not  surprising  that,  under  the  circumstances  as 
they  appear  in  the  evidence,  the  testatrix  should  have  given 
to  her  what  she  intended  to  give  her  by  the  conveyance  of 
the  homestead  and  the  land  bought  in  connection  with  it, 
and  the  gifts  which,  by  the  will,  she  has  bestowed.  The 
influence  of  kind  and  faithful  service  and  attention  is  legiti- 
mate, and  the  testimony  does  not  establish  any  other. 

It  was  urged,  on  the  hearing,  that  the  confidence  which 
the  testatrix  reposed  in  Judge  Bowne  and  Mr.  Shotwell,  in 
regard  to  the  building  of  her  house  for  her,  and  her  appa- 
rent inattention  to  the  fact  that  much  more  money  was 
expended  on  the  property  than  was  at  first  contemplated,  is 
evidence  of  the  w^ant  of  that  capacity  which  is  requisite  to 
the  making  of  a  will,  but  in  all  that  matter  there  is  apparent 
only  the  confidence  and  reliance  which  a  person  in  her  situ- 
tion  might  well  repose  in  competent  business  men  in  whom 
she  placed  undoubting  trust,  and  the  action  of  Messrs. 
Bowne  and  Shotwell  was  not  such  as  to  lead  to  anv  couclu- 
sion  unfavorable  either  to  their  integrity  or  her  capacity. 

The  will  and  codicil  will  be  admitted  to  probate.  There 
will  be  no  award  of  costs  to  the  caveators. 
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John  R.  Van  Houten,  executor  &c.,  appellant, 

V. 

George  Post,  respondent. 

1.  The  fact  that  a  bequest  to  a  child  is  contained  in  the  residuary 
clause  of  a  will,  does  not  prevent  the  application  of  the  rule  in  regard 
to  ademption. 

2.  To  establish  an  ademption  of  a  legacy,  two  facts  must  be  shown : 
first,  the  advancement  by  the  parent  to  the  child  subsequent  to  the 
execution  of  the  will ;  and,  second,  that  it  was  in  satisfaction  of  or  a 
substitute  for  such  legacy. 

3.  The  declarations  of  the  testator,  whether  made  in  the  legatee's 
presence  or  not,  are  competent  evidence  to  prove  an  ademption. 

4.  Where  an  erroneous  payment  of  a  legacy  is  made  by  an  executor, 
and  the  litigation  on  an  exception  to  an  allowance  of  such  payment 
in  his  account,  is  unnecessarily  and  unreasonably  protracted  by  him, 
he  is  chargeable  with  interest  thereon  from  the  time  of  such  payment. 


On  appeal  from  decrees  of  the  orphans  court  of  Passaic 
county. 

Mr.  John  Hopper  and  3fr.  J.  D.  Bedle,  for  appellant. 

Mr.  T.  i>.  Hoxsey,  for  respondent. 

The  Ordinary. 

Rachel  Van  Houten,  late  of  Paterson,  died  in  1863,  leav- 
ing a  last  will,  which  was  proved  by  the  executors,  her  son 
George  Post,  and  her  son-in-law  John  R.  Van  Houten,  on 
the  19th  of  May  of  that  year.  They  filed  their  inventory 
on  the  same  day.  On  the  29th  of  December,  1864,  they 
filed  their  intermediate  account,  and  it  was  allowed.  A 
like  account  was  filed  April  27th,  1866,  purporting  to  be 
the  account  of  both  executors,  but  sworn  to  by  Van 
Houten  only.  To  this  account,  Post  filed  exceptions,  May 
26th,  1866.     Testimony  was  taken  on  the  exceptions,  and 
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the  matter  was  argued  before  the  orphans  court  in  1878  or 
1879,  and  the  exceptions  were  disposed  of  by  the  court  by 
decree  made  February  3d,  1879.  By  decree  made  April 
12th  in  that  year,  it  was  ordered  that  the  account  which  had 
been  reported  by  the  surrogate,  who  had  been  ordered  to 
restate  it,  with  the  corrections  made  necessary  by  the  allow- 
ance of  two  of  the  exceptions,  be  settled  as  reported ;  and 
it  was  decreed  that  there  was  a  balance  of  $46,833.48  in  the 
hands  of  Van  Houten,  as  executor.  From  the  decree  of  the 
orphans  court  made  on  the  exceptions,  and  from  two  others, 
made  in  March,  1879,  one  giving  counsel  fees,  out  of  the 
estate,  to  the  proctors  of  the  exceptant,  and  the  other  settling 
the  account  as  restated,  the  accountant  appealed  to  this  court 

The  only  question  presented  by  the  appellant  on  the 
argument  of  this  appeal  was,  as  to  the  correctness  of  the 
decree  of  the  orphans  court  in  refusing  to  allow  the  amount, 
$5,000,  of  a  payment  with  which  the  accountant  had,  in  his 
account,  credited  himself  as  having  been  made  by  him  to 
his  wife,  February  1st,  1865,  for  a  legacy  of  that  amount 
given  to  her  by  the  will.  She  was  the  daughter  of  the 
testatrix.  The  court  also  charged  the  accountant  interest 
on  the  amount  from  the  date  just  mentioned. 

By  the  will,  which  is  dated  October  20th,  1857,  the  testa- 
trix ordered  the  payment  of  her  debts  and  funeral  expenses, 
and  then  gave  two  legacies,  of  $800  each,  to  two  of  her 
grandchildren.  She  then  gave  her  household  furniture  and 
clothing  to  her  daughter  Catharine,  and  then  devised  certain 
real  estate  to  Catharine,  and  to  her  (the  testatrix's)  son 
George  and  her  granddaughter  Elizabeth  Hall,  respectively, 
and  directed  that  certain  other  of  her  real  estate  should  be 
sold,  and  the  proceeds  divided  among  the  same  persons  in 
whose  favor  she  had  made  the  foregoing  devises.  She  then 
gave  to  her  before-mentioned  granddaughter  $6,000  worth  of 
her  other  real  estate,  and  then  gave  to  her  executors  all  the 
residue  of  her  property  in  trust,  to  collect  the  interest  which 
should  become  due  on  her  notes,  bonds,  mortgages  and 
other  securities,  and  the  reuta  of  her  real  estate,  and  to  keep 
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all  the  personal  property  invested  on  good  security,  and  to 
lease  the  real  estate  at  their  discretion;  and  she  empowered 
them  to  sell  her  real  estate,  if  they  should  think  it  advisable 
to  do  so,  either  at  public  or  private  sale,  but  no  sale  of  any 
part  of  it  was  to  be  made  during  the  life  of  Aaron  S.  Pen- 
nington, without  his  consent  and  approval.  And  she  empow- 
ered them  to  convey  all  lands  sold,  and  directed  them  to 
invest  and  re-invest  the  proceeds  of  sale,  except  that  out  of 
the  money  arising  from  the  sale  of  her  land  lying  at  Totowa, 
and  a  lot  of  about  twelve  acres  on  the  two  railroads  south 
of  the  Paterson  depot  (which  she  directed  them  to  sell  as 
soon  as  conveniently  might  be  after  her  death),  she  directed 
them  to  pay  herdaughter  Catharine  ?5,000,  The  testatrix 
then  directed  the  executors  to  pay  an  annuity  to  Maria 
Post,  widow  of  her  deceased  son,  and  to  provide  support 
for  her  brother  for  his  life.  She  then  directed  that,  of  the 
clear  income  of  her  estate,  one-third  be  paid  to  her  daughter 
Catharine  until  George's  death;  another  third  to  George 
for  life,  and  the  rest  to  her  grandson  Adrian  Post,  after 
deducting  the  annuity  to  his  mother,  Maria  Post.  She 
then  directed  the  executors  to  pay,  out  of  the  income  of  her 
estate,  ?6,000  to  the  children  of  her  daughter  Catharine, 
and  then  directing  that,  at  her  son  George's  death,  her 
estate  be  closed  and  settled,  she  disposed  of  the  residue, 
after  reserving  enough  to  meet  all  the  provisions  of  the 
will,  as  follows:  To  Catharine,  one-third;  to  such  person 
or  persons  as  George  should,  by  will,  appoint,  or,  if  he 
should  leave  no  will,  then  to  his  issue,  one-third,  except  one- 
third  of  her  Main  street  property,  which  she  disposed  of  by 
specific  provision;  and  the  other  third  to  her  grandson 
Adrian,  with  a  certain  deduction  and  with  certain  limita- 
tions, and  she  then  gave  to  George,  Catharine  and  Adrian 
each  $1,000,  to  be  paid  as  soon  as  conveniently  might  be 
after  her  decease.  She  appointed  George  aTid  the  account- 
ant executors  and  trustees  of  and  under  the  will. 

It  will  have  been  seen  that  out  of  the  proceeds  of  the  sale 
of  certain  of  her  real  estate,  the  testatrix  gave  her  daughter 
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Catharine  a  legacy  of  $5,000.  That  is  the  legacy  which  is 
the  subject  of  controversy.  The  respondent,  George  Post, 
insisted,  successfully,  in  the  orphans  court,  that  it  had  been 
adeemed  or  satisfied  by  the  testatrix  in  her  life-time,  by  an 
advance  of  ?5,000  made  by  her  to  the  legatee,  after  the 
making  of  the  will,  for  the  building  of  a  dwelling-house  on 
land  devised  to  the  legatee  by  the  will. 

Where  a  parent,  or  other  person  m  loco  parentis^  bequeaths 
a  legacy  to  a  child  or  grandchild,  and  afterwards,  in  his  life- 
time, gives  a  portion,  or  makes  a  provision  for,  the  same 
child  or  grandchild,  without  expressing  it  to  be  in  lieu  of 
the  legacy,  if,  in  such  c^e,  the  portion  so  received  or  the 
provision  so  made,  on  marriage  or  otherwise,  be  equal  to  or 
exceed  the  amount  of  the  legacy;  if  it  be  certain,  and  not 
merely  contingent;  if  no  other  distinct  object  be  pointed 
out ;  and  if  it  be  ejusdem  generis — then  it  will  be  deemed  a 
satisfaction,  or,  as  it  is  more  properly  expressed,  an  ademp- 
tion of  the  legacy.  Story's  Eq,  Jar,  §  1111.  Or,  as  is  said 
in  Sims  v.  Slms^  2  Stork,  158,  in  the  instance  of  a  parent  and 
child,  equity  raises  the  presumption  that  the  legacy  is 
intended  as  a  portion,  whether  the  will  so  expresses  it  or 
not,  and  if,  afterwards,  the  parent  advance  a  portion  to  the 
child,  the  legacy  is  satisfied,  the  advancement  and  the 
legacy  being  for  the  same  purpose. 

It  is  urged,  on  behalf  of  the  appellant,  that  the  fact  that 
the  bequest  is  contained  in  the  residuary  clause  of  the  will, 
prevents  the  application  of  the  rule  in  regard  to  ademption. 
But  the  position  is  not  well  taken.  This  is  a  legacy  of  a 
fixed  amount,  and,  if  it  were  not,  the  circumstance  that  it 
is  in  the  residuary  clause  will  make  no  difterence.  It  is 
now  held,  that  whether  a  residue  shall  be  held  to  be 
adeemed  or  not,  is  a  question  of  intention,  as  in  other  cases 
of  ademption.  Moiitejiore  v.  Guedalla^  6  Jur.  [N,  S.)  329 ; 
Wm.  on  Exrs  1334, 1335. 

As  was  said  in  Sims  v.  Sims,  ubi  supra,  the  intention  of 
the  testator  is  the  very  essence  of  ademption.  Two  facts, 
therefore,   must  necessarily  be   established — the  advance- 
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ment,  and  the  intention  of  the  testator  that  it  was  in  satis- 
faction or  a  substitute  for  the  bequest. 

It  appears  to  me  quite  clear,  from  the  evidence,  that  the 
legacy  in  question  was  satisfied  by  the  testatrix  in  her  life- 
time. The  testimony  of  Aaron  S.  Pennington  on  the  sub- 
ject is  direct,  clear  and  positive,  and,  unless  overthrown  by 
the  denial  of  Catharine,  is  conclusive.  He  was  the  legal 
adviser  of  the  testatrix,  and  drew  the  will.  The  will  was 
executed  October  20th,  1857.  On  the  26th  of  October, 
1859,  about  two  years  afterwards,  he  was  sent  for  by  Catha- 
rine to  come  to  her  house,  where  the  testatrix  was  residing, 
to  see  the  latter. 

The  testatrix's  mind  had  been  disturbed  by  misrepresent- 
ations made  to  her  in  regard  to  the  provisions  of  the  will. 
He  went  to  the  house,  taking  with  him  the  will,  which  had 
been  left  in  his  hands  for  safe-keeping.  He  saw  her  there 
in  her  room,  and  read  the  will  over  to  her  very  carefully,  so 
that  she  might  fully  understand  all  its  provisions  and  their 
details.  She  declared  herself  satisfied  with  it.  He  says 
that  during  that  interview  she  spoke  of  the  $5,000  legacy 
given  by  the  will  to  Catharine,  and  said  that  the  latter  had 
had  that  money  in  building  the  house  (referring  to  a  brick 
house  which  had  been  built  by  the  accountant  after  the  will 
was  made,  on  land  specifically  devised  to  his  wife  by  the 
will),  as  he  understood  it.  He  further  says,  that  when  he 
came  down-stairs  (from  the  testatrix's  room)  he  met  Catha- 
rine, who  began  to  talk  to  him  about  what  the  testatrix  had 
said  about  the  will,  and,  according  to  his  recollection,  he 
told  her  that  the  testatrix  said  the  will  was  drawn  as  she 
had  intended  it  to  be,  but  he  added  that  the  testatrix  had 
said  that  that  $5,000  had  been  paid  on  the  house,  and 
Catharine  replied  that  that  was  right.  He  says  that  when 
he  went  to  his  office  it  occurred  to  him  that  there  might  be 
some  difficulty  about  the  matter,  and  he  made  a  memoran- 
dum in  pencil  on  the  envelope  containing  the  will,  as  follows: 

"26  October,  1859.    Mrs.  Van  Houten  says  the  $5,000  given,  Katy 
has  had  in  the  house." 
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He  sa}  8  he  supposed  that  he  had  also  made  a  note  of 
Catharine's  reply,  but  finds  that  he  did  not.  He  says  his 
recollection  of  having  told  Catharine  what  the  testatrix  said 
about  her  having  had  the  $5,000  in  the  house,  is  just  as 
clear  and  distinct  as  that  the  testatrix  told  him  so,  and  so 
clear  and  distinct  that  he  was  surprised  that  he  did  not  find 
Catharine's  answer  on  the  envelope ;  that  his  recollection 
of  Catharine's  answer  is  also  clear  and  distinct;  and  he 
adds,  that  he  asked  the  question  for  a  specific  reason,  whicli 
appears  to  have  been  to  see  whether  Catharine  admitted 
the  fact,  for,  he  says,  if  Catharine  had  said  that  they  had 
not  had  it,  he  would  have  felt  bound  to  go  back  and  see 
the  testatrix  and  have  a  codicil  made,  but  when  Catha- 
rine told  him  it  was  all  right,  he  says  he  saw  no  necessity 
for  doing  so.  Mr.  Pennington  says,  it  may  be  remarked, 
that,  on  the  occasion  of  that  conversation  between  him  and 
the  testatrix,  she  seemed  to  "  have  her  faculties  more  per- 
fect than  usual  and  to  understand  what  the  will  contained." 

This  testimony  is  corroborated  by  that  of  Dr.  Burr,  who 
was  the  testatrix's  pliysician  from  1857  to  her  death,  in 
1863.  He  says  Catharine,  in  one  of  his  visits  to  her  house, 
some  time  after  the  death  of  the  testatrix,  stated  to  him  that 
her  husband  built  the  houses  "  with  money  that  her  mother 
let  him  have,  and  that  he  gave  her  his  notes  for  it,"  and  he 
adds  that  subsequently,  while  he  was  attending  the  family, 
Catharine  said  to  him  that  her  mother  was  in  the  habit 
of  destroying  things,  and  had  burned  up  those  notes  with 
other  things  which  she  destroyed. 

Catharine,  indeed,  denies  that  she  made  the  reply  to  Mr. 
Pennington  which  he  swears  she  made,  but  there  seems  to 
be  no  reason  to  doubt  the  accuracy  of  his  memory,  sup- 
ported, as  it  is,  by  the  memorandum.  And,  again,  it  is  to 
be  remembered  that  he  had  no  interest  in  the  subject  of  the 
controversy,  while  she  had  a  deep  interest  therein.  Her 
statements  of  what  passed  between  her  and  Mr.  Pennington 
not  only  differ  from  his,  but  they  also  dilier  from  and  are 
inconsistent  with  each  other.     At  one   time  (June   13th, 
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1877),  she  says  that  what  Mr.  Pennington  said  to  her  was 
that  the  testatrix  had  told  him  that  George  had  told  her, 
the  day  before,  that  the  $5,000  had  been  paid  on  the  house, 
and  she  says  she  replied  that  the  testatrix  had  "  talked  in 
that  insan^  way  all  night."  'Again,  she  says,  in  the  same 
connection,  that  she  understood  Mr.  Pennington  to  say  that 
George  had  "  made  his  mother  believe  "  that  she  had  paid 
the  $5,000  in  building  the  house.  Afterwards  (January 
18th,  1878),  she  was  called  upon  to  state  the  transaction, 
and  she  narrates  it  thus :  "  He  (Mr.  Pennington)  was  with 
her  (the  testatrix)  some  time,  not  very  long.  I  met  him  at 
the  foot  of  the  stairs,  coming  down,  and  he  says  to  me, 
'  Why,  Katy,  your  mother  has  been  talking  about  people 
that  I  have  never  heard  of  before,  and  she  says  she  has  paid 
you  the  $5,000  she  has  left  you  in  her  will,  and  she  says 
her  son  John  has  been  here  and  taken  a  good  deal  of  her 
money  and  gone  to  New  York  with  it.'  I  said,  '  Yes,  my 
mother's  talk  is  very  foolish ;  poor  John  has  been  dead  for 
a  good  many  years.'"  It  will  be  seen  that,  in  this  version, 
nothing  is  said  about  George. 

The  respondent,  George  Post,  swears  that,  shortly  after 
the  inventory  of  the  estate  w^as  taken,  Catharine  told  him 
8h6  had  received  the  §5,000,  and  he  says  it  was  long  prior 
to  February  Ist,  1865,  when  the  accountant  paid  the  money 
to  her,  that  she  said  it. 

Catharine  Earned,  who  nursed  testatrix  for  about  eighteen 
months,  from  March  1861,  testifies  that  she  heard  the  latter 
say,  in  the  presence  of  Catharine,  that  her  (the  testatrix's) 
money  built  the  house. 

I  now  leave  out  of  consideration  all  the  testimony  of  the 
testatrix's  declarations  except  those  made  in  the  presence 
of  Catharine,  or,  as  in  the  case  of  those  sworn  to  by  Mr. 
Pennington,  repeated  to  her  and  responded  to  by  her.  The 
accountant  and  his  wife  both  swear,  indeed,  that  the  testa- 
trix furnished  no  money  to  build  the  house.  It  appears, 
however,  by  their  testimony,  that  the  proposition  that  the 
house  should  be  built  came  from  the  testatrix;  that  the 
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accountant  and  his  wife  had  no  thought  of  building 
the  house  until  long  after  the  will  was  made;  that  the 
house  was  built  on  land  devised  by  the  testatrix  to  Catha- 
rine, and  that  the  former  promised  to  assist  the  account- 
ant with  money  in  building  the  house.  And  though 
the  accountant  subsequently  (December  11th,  1867,  about 
eleven  years  afterwards)  stated  the  particular  sources  from 
which  he  obtained  the  money  to  build  the  house,  that  testi- 
mony must  be  compared  with  his  testimony  taken  at  the 
beginning  (February  15th,  1867)  of  the  testimony  in  the 
cause.  He  was  then  questioned  on  the  subject,  and  testi- 
fied as  follows : 

70.  Did  your  wife  ever  receive  any  money  from  Rachel  Van  Houten, 
to  your  knowledge,  during  the  life-time  of  the  deceased? 

A.  She  has  made  my  wife  presents  of  some  money — ^yes. 

71.  When  did  she  make  your  wife  presents  of  some  money? 

A.  Well,  it  was  some  time  before  her  death ;  I  don't  recollect  the 
time  now. 

72.  Cannot  you  give  some  idea  when  it  was? 

A.  I  cannot,  exactly ;  she  gave  her  presents,  and  used  to  give  the 
other  heirs  some,  too. 

73.  Was  it  before  or  after  the  old  lady  made  her  will,  that  she  gave 
your  wife  the  money,  as  you  say  ? 

A.  I  cannot  recollect  that. 

74.  Was  it  before  or  after  you  or  your  wife  built  the  brick  house  in 
which  you  now  live? 

A.  I  guess  it  was  before  that. 

75.  Do  you  not  know  whether  it  was  or  was  not  before  that? 
A.  It  was  before  that,  I  think. 

76.  What  makes  you  think  so  ? 

A.  I  think  it  was  before  that;   what  makes  me  think  so,  I  can-t 
answer  that. 

77.  Did  you  build  that  brick  house  after  the  old  lady  gave  your  wife 
some  money  ? 

A.  I  think  it  was  built  after  that,  yes. 

78.  How  much  money  did  the  old  lady  let  your  wife  have  at  any 
one  time  ? 

A.  I  do  not  know,  sir ;  I  don't  know  the  amount. 

79.  How  much  did  your  wife  have  from  the  old  lady  altogether. 
A.  Oh,  I  can't  tell  about  that ;  I  can't  tell,  I  do  not  know. 

80.  Was  it  as  much  as  $5,000? 
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A.  No,  it  was  not  $5,000. 

81.  Do  you  mean  that  you  did  not  have  $5,000  from  the  old  lady  in 
all,  or  do  you  mean  that  she  did  not  have  $5,000  at  one  time? 

A.  I  mean  she  never  had  $5,000  of  her  at  all. 

82.  Did  she  have  altogether,  from  the  old  lady,  as  much  as  $4,000  in 
money  ? 

A.  No,  sir. 

83.  Did  she  have  as  much  as  $3,000? 

A.  I  cannot  tell ;  I  forget  about  that,  what  amount  she  had. 

84.  Who  supplied  the  money  used  to  pay  for  building  the  brick 
house  in  which  you  now  live? 

A.  That's  my  business;  I  built  that  brick  house  myself  and  paid 
for  it. 

85.  When  did  you  build  that  brick  house? 

A.  Well,  I  forget  the  time ;  I  could  not  tell  unless  I  was  at  home  to 
see  my  papers ;  I  do  not  recollect  back  so  far. 

86.  State,  as  nearly  as  you  can,  how  many  years  it  is  since  you 
built  it? 

A.  I  could  tell  if  I  was  home. 

87.  Is  it  as  much  as  eight  years  since  you  built  that  house? 
A.  I  don't  know ;  I  can't  recollect  so  far  back. 

88.  Who  owned  the  lots  on  which  you  built  that  house,  at  the  time 
you  built  it  ? 

A.  My  mother-in-law,  I  believe,  owned  them  at  that  time;  she 
made  her  will  at  that  time,  and  it  was  understood  that  my  wife  was  to 
have  those  lots. 

89.  Did  or  did  not  Rachel  Van  Houten,  deceased,  furnish  some  part 
of  the  money  to  build  that  house? 

A.  No,  sir. 

90.  Where  did  you  get  the  money  from  to  build  it? 

[His  counsel  objected  to  the  question,  and  instructed  him  that  he 
was  not  obliged  to  answer  that  question  unless  he  got  the  money  from 
the  testatrix]. 

A.  I  don't  answer. 

91.  Did  you  get  any  portion  of  the  money  with  which  that  house  was 
built,  from  your  wife? 

A.  I  did. 

92.  How  much  of  it? 

A.  Well,  I  can't  tell  the  amount  of  it;  I  forget;  she  gave  me  some 
money  at  different  times. 

93.  How  much  money  did  your  wife  furnish  you  at  any  one  time  for 
the  building  of  that  house  ? 

A.  I  can't  tell ;  I  kept  no  account  of  it :  I  don't  recollect. 
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94.  How  much  did  the  house  cost? 

A.  How  much  did  it  cost?  that's  my  business. 

95.  How  much  money  did  you  pay  for  the  building  of  that  house, 
over  and  above  what  you  got  from  your  wife,  for  the  building  of  that 
house  ? 

A.  I  can't  tell. 

96.  Have  yoii  any  papers  by  which  you  can  tell  how  much  money 
you  received  from  your  wife  for  the  building  of  that  house? 

A.  No,  sir. 

97.  Did  you  receive,  in  all,  from  your  wife,  for  the  building  of  that 
house,  as  much  as  |5,000? 

A.  No,  sir. 

98.  Did  you  receive  from  h^^r  as  much  as  four  7 

A.  I've  been  asked  that  question  before,  twice  over ;  I  can't  answer 
that ;  I  don't  recollect  anything  about  it. 

99.  If  you  don't  recollect  anything  about  it,  how  did  you  know  that 
you  did  not  receive  from  her  as  much  as  $5,000  ? 

.  A,  Well,  I  know  it  wasn't  $5,000  ;  I  know  it  wasn't  as  much  as  that. 

100.  How  do  you  know  ? 

A.  I  don't  recollect  all  the  particulars  of  this  thing ;  I  can't  answer 
how  I  know. 

101.  Did  the  house  cost  as  much  as  $5,000  to  build  it? 

A.  That's  my  business,  what  the  houi^e  cost ;  I  built  it  and  paid 
for  it. 

102.  Did  your  wife  give  you  all  the  money  which  it  cost  to  build 
that  house  ? 

A.  Not  at  all,  sir. 

103.  How  much  did  it  cost  more  than  she  gave  you  ? 
A.  That's  my  business,  about  what  it  cost. 

104.  From  whom  did  your  wife  obtain  the  money  which  she  gave 
you  to  build  that  house  ? 

A.  Why,  I  think  it  was  the  money  she  got  from  mother-in-law  j  I 
think  so. 

105.  Do  you  not  know  from  whom  she  got  it? 
A.  No ;  I  do  not,  exactly. 

106.  Did  or  did  not  your  wife  tell  you  from  whom  she  got  that 
money  ? 

A.  No,  sir  ;  she  did  not  tell  me  of  whom  she  got  it ;  she  had  some 
money  of  her  own,  that  her  mother  had  given  her. 

107.  How  much  ? 

A.  I  said  she  had  some  money  of  her  own  before,  her  mother  had 
given  her. 

108.  How  much  money  did  your  mother-in-law  give  your  wife— etate 
as  nearly  as  you  can  ? 
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A.  Well,  I  have  been  asked  that  question  two  or  three  times,  and  I 
told  you  i  did  not  know ;  she  made  her  presents ;  George  was  up 
there  at  different  times ;  she  made  him  presents,  too  ;  she  made  pres- 
ents to  the  other  heirs. 

While,  ill  giving  the  testimony  just  quoted,  the  account- 
ant was  unwilling  to  state  whether  the  amount  of  money 
which  he  said  he  received  from  his  wife  to  assist  him  in 
building  was  as  much  as  $4,000,  saying  he  could  not  recol- 
lect, she  says  it  was  not  more  than  $850,  and  admits  that 
she  received  some  of  it  (she  says  not  more  than  $850)  from 
her  mother. 

It  is  urged,  in  behalf  of  the  accountant,  that  the  fact  that 
Mr.  Pennington  drew  the  receipt  for  the  legacy  to  be  signed 
by  Catharine,  and  that  he  drew  the  account  in  which  allow- 
ance for  the  payment  was  claimed,  detracts  from  the  weight 
of  his  testimony,  and  is  evidence  of  inaccuracy  of  recollec- 
tion on  his  part.  But  as  to  the  receipt,  he  says  he  supposes 
he  was  requested  by  the  accountant  to  draw  it,  and  that  he 
drew  it  as  directed.  He  further  says,  he  does  not  believe 
that  any  particular  conversation  took  place  when  he  drew 
it,  for  the  reason  that  he  did  not  "  mean  to  be  mixed  up  in 
that  matter,  and  would  not  be  counsel  on  either  side."  The 
accountant,  when  asked  whether  Mr.  Pennington  advised 
him  to  pay  the  $5,000  to  his  wife,  did  not  say  that  he  did. 
He  says  that  when  the  receipt  was  drawn  there  was  nobody 
in  Mr.  Pennington's  office,  where  it  was  drawn,  except  him 
and  Mr.  Pennington,  and  his  wife  says  that  he  told  her  that 
Mr.  Pennington  would  draw  a  receipt,  and  after  she  had 
signed  it  he  would  give  her  a  check  for  the  money.  The 
receipt  was  drawn  and  th5  account  made  out  by  Mr.  Pen- 
nington, undoubtedly  as  a  mere  matter  of  business,  and  the 
fact  that  he  drew  the  one  and  made  out  the  other  casts  no 
doubt  on  the  accuracy  of  his  statement  as  to  the  conversa- 
tions with  the  testatrix  and  Catharine  on  the  subject  of  the 
legacy  of  $5,000. 

Thus  far  in  the  consideration  of  the  case  the  declarations 
of  the  testatrix,  except  such  as  were  made  in  the  presence 
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of  or  repeated  to  Catharine,  and  by  her  responded  to,  have 
been  left  out  of  view.  But,  in  connection  with  the  testi- 
mony of  Mt.  Pennington  that  the  testatrix  told  him  that 
the  legacy  was  satisfied  by  the  money  given  by  her  to  Cath- 
arine in  building  the  house,  and  that  the  latter  admitted  it, 
and  the  testimony  of  Dr.  Burr  and  Catharine  Barned,  before 
mentioned,  on  the  subject,  others  of  her  declarations  are  of 
importance.  Dr.  Burr,  who,  as  before  stated,  was  called  as 
a  witness  for  the  accountant,  testifies  that  it  is  his  impres- 
sion that,  as  he  thinks,  in  1859,  before  the  accountant  had 
moved  into  the  new  house,  the  testatrix  told  him  that  she 
would  let  Catharine  have,  or  had  let  him  (George)  have, 
$5,000  in  building  the  new  house.  ElizaTt)eth  Hall,  a  grand- 
daughter of  the  testatrix,  testifies  that  the  building  of  the 
new  house  was  the  subject  of  daily  conversation  on  the  part 
of  the  testatrix;  that  it  was  to  be  a  brick  house — a  double 
house — one  part  of  it  to  be  occupied  by  the  testatrix  and 
the  witness's  mother's  family,  and  the  other  by  the  account- 
ant's family ;  that  the  sum  to  be  given  by  the  testatrix  for 
the  house  was  $5,000.  Dr.  Burr  says  the  testatrix  told  him 
that  George  wanted  her  to  give  him  as  much  money  as  she 
was  giving  Catharine  to  build  the  house. 

The  legacy  was,  presumably,  given  as  a  portion.  The 
testatrix  declared  that  she  had  satisfied  it  by  the  subsequent 
advancement  to  the  legatee  of  an  equal  sum  used  in  the 
building  of  a  house  on  land  devised  by  her  to  the  legatee, 
and  the  legatee  admitted  not  only  that  the  advancement 
was  made,  but  that  it  was  made  in  satisfaction  of  the  legacy. 

The  testimony  on  the  exceptions  to  the  account  in  the 
orphans  court  was  begun  February  15th,  1867,  and  was  not 
closed  until  May  24th,  1878,  a  period  of  over  eleven  years. 
It  comprises  five  thousand  three  hundred  and  fifty-five  ques- 
tions and  answers,  and  covers  nine  hundred  and  fifty-eight 
large,  printed  pages.  It  is  composed,  to  a  great  extent,  of 
utterly  irrelevant  disclosures  of  family  matters,  the  object 
of  which  could  only  be  to  inflict  pain  or  blacken  reputation, 
and  it  is  impossible  for  conjecture  to  suggest  a  good  reason 
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or  even  a  plausible  excuse  for  a  litigation  so  protracted  and 
expensive,  upon  these  exceptions. 

There  being  no  appeal  from  that  part  of  the  decree  of  the 
orphans  court  which  directs  payment  of  the  costs  of  the 
respondent  out  of  the  estate,  I  am  not  at  liberty  to  deal  with 
it  as  I  otherwise  would,  and  require  the  appellant  to  pay 
them  out  of  his  own  pocket.  The  decree  of  the  orphans 
court  will  be  affirmed,  with  costs  of  the  appeal  to  be  paid 
by  the  appellant,  out  of  his  own  funds. 


CASES  ADJUDGED 


IN   THE 


COURT  OF  ERRORS  AND  APPEALS 

Of  the  State  of  New  Jersey, 
ON  APPEAL  FROM  THE  COURT  OF  CHANCERY, 

JUNE  TEBM,  1880. 


Samuel  C.  Thornton,  appellant, 

V. 

Ellbn  E.  Ogden  and  others,  respondents. 

1.  A  conveyance  obtained  by  a  brother  from  his  unmarried  sister, 
who  was  an  inmate  of  his  house,  the  circumstances  showing  that  such 
conveyance  was  executed  in  the  confidence  that  the  brother  would 
deal  justly  with  her,  set  aside,  it  appearing  that  the  consideration  was 
largely  inadequate. 

2.  When  the  testimony  is  adapted  to  the  general  frame  of  the  bill, 
although  it  does  not  conform  to  it  in  every  particular,  an  amendment 
of  such  bill  is  not  in  all  cases  necessary  before  decree. 

3.  Q^eryf  Whether  an  amendment  of  a  bill  at  the  final  hearing  can 
be  allowed,  when  such  amendment  consists  of  facts  that  falsify  mate- 
rially the  facts  originally  stated. 


On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
in  Ogden  v.  Thornton^  3  Stew.  Eq.  669. 

NoTB. — No  brief  on  the  part  of  the  respondents  in  this  case  was  fur- 
nished to  the  reporter. — Rep. 

47 
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Mr.  B,  Giimmere^  for  appellant,  cited — 

Ferraby  v.  Hobson^  2  PhilL  255^  258  ;  Price  v.  Benington^ 
3  MacN.  ^  G.  4B6,  IfiS-^  ;  WUde  v.  GU)son,  1  H.  of  L.  Cas. 
606,  621-2 ;  Hickson  v.  Ijombard,  L.  R.  (1  H.  of  L).  S34y 
836 ;  Eyre  v.  Potter,  15  How.  43 ;  Hoyt  v.  Hoyt,  12  C.  E. 
Gr.  399. 

Mr.  Fred.  Voorhees,  for  appellant,  cited — 

Hoyt  V.  Hoyt,  12  C.  E.  Gr.  399  ;  Dudley  v.  Dkksm^  1  Mc- 
Cart  252 ;  Corlies  v.  Howland,  11  C.  E.  Gr.  311 ;  Stew.  Dig. 
p.  972  §§  184,  1S8,  192. 

Mr.  J.  Augustus  Fay,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

The  complainant  in  the  court  of  chancery  is  the  sister  of 
the  defendant,  who  is  the  appellant  in  this  court.  The 
object  of  the  bill  is  to  vacate  a  deed  made  by  the  former  to 
the  latter,  bearing  date  April  14th,  1858.  The  premises 
thus  conveyed  were  owned  by  the  father  of  these  parties,  who 
died  intestate,  March  19th,  1858.  The  consideration  men- 
tioned in  the  conveyance  is  $3,000.  The  complainant 
states  the  following  as  the  grounds  of  the  relief  prayed  by 
her  :  She  says  that,  shortly  after  her  father's  death,  she  and 
her  mother  being  members  of  her  brother's  household,  she 
was  urged  by  him  to  execute  some  paper  authorizing  him 
to  control  and  manage  the  entire  estate,  holding  out  to  her 
that  otherwise  the  homestead  and  all  the  property  would 
have  to  be  sold  and  sacrificed,  but  that,  by  executing  such  a 
document,  he  could  settle  the  estate  without  trouble,  and 
that  all  her  interests  should  be  protected,  and  that  she 
should  have  a  full  share  of  her  father's  estate ;  that  at  that 
time  she  was  engaged  to  be  married,  and  that  the  defend- 
ant^ being  opposed  to  such  alliance,  insisted  that  if  she 
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should  raarry  there  would  be  trouble  about  dividing  this 
property  ;  and  that,  "  being  then  young  and  inexperienced^ 
and  suffering  from  grief  at  the  loss  of  her  father  and  natural 
protector,"  she  was  entirely  dependent  upon,  and  had  full 
confidence  in,  the  honor,  integrity  and  brotherly  affection 
of  the  defendant,  who  was  her  only  brother,  and  so,  by 
reason  of  her  youth,  inexperience  and  blind  reliance  upon 
the  defendant,  she  executed  the  deed  in  question.  The  con- 
veyance so  made  passed  the  share  of  the  complainant  in  a 
valuable  house  and  lot,  of  which  her  father  had  died  seized. 

The  answer  to  this  complaint  is,  that  the  complainant 
executed  the  deed  in  question  voluntarily,  and  without  any 
deception  being  practiced  on  her  by  the  defendant;  and  that 
the  consideration  moving  her  to  the  act,  was  the  provision 
by  him  of  a  home  for  her  till  her  marriage,  and  the  promise 
of  her  mother  to  leave  her,  by  her  will,  "  her  one-third  inter- 
est" in  two  certain  dwelling-houses  in  Philadelphia,  "  for 
her  natural  life,  and  to  her  children,  if  any  she  had."  The 
mother  died  without  making  a  will,  so  that  the  property  in 
Philadelphia  passed  to  the  complainant  and  defendant,  as 
her  heirs,  and  it  has  been  divided  equally  between  them. 
The  defendant  contends  that  he  offered  to  carry  out  the 
promise  of  the  mother  to  his  sister,  and  to  cede  to  her  all 
the  last-mentioned  property,  but  that  she  rejected  such 
offer.  It  therefore  appears  that  the  complainant,  for  her 
half  of  this  valuable  property,  has  received  nothing  what^ 
ever,  except  her  board  for  something  short  of  three  years. 

In  the  court  below,  the  complainant  was  successful,  the 
decree  being  that  the  defendant  should  pay  the  complainant 
the  sum  of  $3,000,  with  lawful  interest  from  the  1st  of  Feb- 
ruary, 1861,  as  and  for  the  purchase-money  for  the  interest  of 
the  complainant  in  the  premises  in  question  ;  and  that  such 
sum  should  be  and  remain  a  lien  upon  the  same,  as  a  vendor's 
lien  for  purchase-money,  until  the  payment  of  the  moneys 
BO  charged.  The  appellant  now  objects  to  this  decree,  for 
the  reason  that  it  is  founded  on  an  assumed  state  of  facts 
that  does  not  harmonize  with  the  proofs  in  the  case,  nor 
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with  the  contention  of  either  of  the  parties  to  the  suit.  It 
is  not  improbable  that  this  decree  would  approximate  to  an 
equitable  adjustment,  but,  nevertheless,  I  have  not  been 
able  to  controvert  this  objection  to  it.  The  result  reached 
can  be  justified  only  on  the  idea  that  the  one  party  agreed 
to  buy,  and  the  other  to  sell,  this  land  for  $3,000;  and  both 
parties,  in  their  pleadings  and  by  their  testimony,  utterly 
repudiate  such  an  idea.  The  difficulty  is,  the  decree  enforces 
a  bargain  that  was  never  entered  into.  It  is  true  that  an 
amendment  of  the  bill  has  been  allowed,  consisting  of  a 
claim  that,  if  this  deed  should  be  deemed  a  valid  d^ed,  the 
consideration  therein  fixed  should  be  paid  to  the  complain- 
ant, and  declared  to  be  a  vendor's  lien  upon  the  premises; 
but,  how  can  such  a  statement  avail,  when  the  complainant 
herself  has  testified  that  she  did  not  agree  to  take,  nor  did 
the  defendant  agree  to  give  her,  the  consideration  money 
thus  mentioned? 

To  avoid  misapprehension  with  respect  to  the  principle 
regulating  amendments  on  final  hearing,  it  is  proper  to  say 
that  I  greatly  doubt  the  legality  of  the  exercise  of  that 
power  on  this  occasion.  The  extreme  case  is  presented  of 
a  party's  being  authorized  not  only  to  set  up  new  facts  by 
amendment,  but  to  set  up  such  facts  as  are  a  falsification  of 
the  facts  originally  stated.  It  is  not  remembered  that  any 
decision  has  gone  that  length ;  but  it  is  not  necessary  now 
to  consider  or  to  decide  the  point,  because  the  amendment 
in  this  case,  if  made  and  if  sanctioned,  must  still  be  unavail- 
able, as  it  is  not  supported  by  the  evidence.  The  decree, 
having  no  basis  to  rest  upon,  cannot  be  sustained. 

Still,  I  think  the  complainant  is  not  remediless  in  the 
present  suit.  The  bill,  although  badly  drawn,  in  view  of 
the  proofs,  is  sufficient  for  the  purpose.  The  gravamen  of 
the  complainant's  case,  as  set  up  by  her,  is  that  she  had  con- 
fidence in  her  brother,  and  she  conveyed  this  property  to 
him,  he  promising  that  she  should  have  a  fair  share  of  the 
estate.  I  am  inclined  to  believe,  after  looking  at  the  testi- 
mony with  care,  that  this  was  the  general  understanding; 
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and,  whilst  the  mode  in  which  this  result  was  to  be  effected 
was  spoken  of,  such  arrangement  was  so  indefinite  and 
unfixed  that  it  could  hardly  be  called  a  part  of  the  bargain. 
She  says,  wh^i  a  witness,  "I  was  to  have  all  my  father's 
books  of  account,  all  my  mother's  personal  and  neal  estate, 
and  the  real  and  personal  estate  of  a  maiden  aunt  after 
whom  I  was  named."  This  aunt  was  examined,  and  she 
testified  that  the  complainant's  mother  promised  the  com- 
plainant, if  she  signed  the  deed,  "to  give  her  everything 
she  had  in  her  own  right — all  her  own  property."  The 
defendant,  on  the  other  hand,  says  that  the  mother  was  to 
give  her  nothing  but  hef  real  estate,  on  a  limitation  to  her 
for  life,  and  then  to  her  children,  if  she  had  any,  with 
remainder  to  himself  in  the  event  of  her  dying  without 
issue. 

From  these  incompatibilities,  and  from  the  absence  of  all 
writing  on  the  subject,  I  should  be  inclined  to  infer  that,  at 
the  time  the  deed  was  executed,  there  was  nothing  abso- 
lutely settled,  except  that  a  general  obligation  was  imposed 
on  the  defendant  to  see  that,  in  some  way,  justice- should  be 
done,  in  this  affair,  to  the  complainant.  This  view  would 
support  the  bill  and  serve  as  the  basis  of  an  equitable 
decree.  But  if,  on  the  other  hand,  we  should  assume  that 
there  was  a  bargain  such  as  the  defendant  interposes  and 
sets  forth  in  his  answer,  the  aspect  of  the  litigation,  in 
an  equitable  point  of  view,  would  not  be  changed,  accord- 
ing to  my  construction  of  the  rights  of  these  parties;  for, 
if  we  assume  that  the  understanding  was  that,  when  this 
conveyance  was  made,  the  defendant  promised  that  right 
should  be  done  to  her,  or  was  founded  on  the  consideration 
that  she  should  have  the  lands  of  her  mother,  subject  to  the 
limitations  mentioned,  the  result,  in  my  judgment,  will  be 
the  same.  In  either  case  the  transaction  was  such  that  it 
cannot  be  allowed  to  stand  in  a  court  of  conscience. 

It  is  impossible  to  shut  out  the  fact  that  this  defendant,  at 
the  time  of  the  doing  of  this  act,  occupied  a  fiduciary  rela- 
tionship towards  the  complainant.     They  were  brother  and 
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sister.  She  was  living  in  his  house,  her  father  having  just 
died.  She  was  wholly  inexperienced,  and  he  knew  that  she 
was  dealing  about  matters  with  which  she  was  wholly  unac- 
quainted, for  there  is  no  reason  to  believe  that  she  had  the 
least  idea,  except  as  she  gained  it  from  the  statements  of 
the  defendant,  of  the  respective  values  of  the  properties  in 
question. 

The  inevitable  inference,  from  this  situation,  is,  that  the 
defendant  knew  that  his  sister  trusted  him  with  implicit 
confidence,  and  that  she  had  no  other  friend  or  counsel- 
lor. The  law,  therefore,  exacted  that,  under  such  circum- 
stances, he  should  act  with  the  utmost  candor  and  most 
perfect  good  faith.  Did  he  do  eo  ?  For  that  is  the  test  of 
the  legality  of  the  transaction.  This  interrogatory  must  be 
answered  in  the  negative,  for  it  is  entirely  out  of  the  ques- 
tion to  suppose  that,  even  admitting  the  understanding  was 
just  as  the  defendant  himself  says  it  was,  any  person  of 
ordinary  experience  in  business  would  have  advised  the 
complainant  to  enter  into  it.  It  was  an  unfair  and  most 
losing  bargain  so  far  as  she  was  concerned.  She  passed 
away  land  in  which  she  had  a  present  interest  and  to  which 
she  had  an  absolute  title.  The  land  she  was  to  take  as  an 
equivalent  was  of  much  less  value;  she  was  to  have  no 
interest  in  it  until  after  the  death  of  her  mother,  and  then 
only  an  estate  for  life,  with  remainder  to  her  children,  and, 
in  default  of  children,  with  remainder  to  the  defendant. 
Nor,  when  she  parted  with  the  title  to  her  land,  had  she  auv 
assurance  that  even  this  poor  return  would  be  made  to  her, 
except  the  verbal  promise  of  her  mother.  The  considera- 
tion thus  moving  to  the  complainant  was  neither  adequate 
nor  secure.  The  event  showed  the  risk  she  ran,  for  her 
mother  died  without  making  a  will.  For  over  fifteen  years 
she  has  been  deprived  of  the  enjoyment  of  the  greater  part 
of  her  inheritance,  and  such  result  was  the  probable  out- 
come of  the  bargain  as  it  is  insisted  on  by  her  brother  in  his 
answer  and  testimony.  It  appears  very  clear  that  such  a 
bargain,  between  persons  occupying  the  relationship  of 
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these  litigants,  cannot  equitably  be  allowed  to  stand,  as  it 
is  altogether  devoid  of  that  scrupulous  fairness  and  equality 
which  is  required  when  one  of  the  parties  to  the  transaction 
stands  in  a  fiduciary  position  tow^ards  the  other.  It  is  not 
necessary  to  impute  bad  faith  or  fraudulent  purpose  to  the 
defendant;  it  is  sufficient  to  say  that,  in  this  matter,  he  had 
not  exhibited  that  uberrima  fides  that  the  rules  of  equity 
exact.  On  this  account  he  must  be  declared  to  hold  his 
sister's  moiety  of  the  property  in  question  in  trust  for  her, 
and,  in  the  capacity  of  a  trustee,  he  must  account  to  her 
for  it. 

Let  the  decree,  therefore,  be  reversed,  and  a  trust  of  this 
character  be  declared.  An  account  must  be  taken,  and  the 
defendant  charged  with  one-third  of  the  annual  value  of  the 
property  since  the  date  of  the  first  marriage  of  the  com- 
plainant till  the  death  of  his  mother,  and,  from  the  time  of 
such  death,  with  the  annual  value  of  one-half  of  such  prop- 
erty; the  complainant,  on  such  accounting,  being  charged 
with  one-half  of  the  cost  of  such  improvements  as  have 
added  a  permanent  value  to  such  property,  with  the  inter- 
est on  such  costs.  Neither  party  should  recover  costs  on 
this  appeal,  but  the  reapondent  is  entitled  to  her  costs  in 

the  court  below. 

Decree  unanimously  reversed. 


Jacob  8.  Van  Ness,  appellant, 

V. 

Ephraim  Van  Ness,  respondent. 

1.  The  practice  in  this  state  is,  on  a  reference  to  a  master,  for  such 
officer  to  take  the  testimony  and  hear  the  arguments  of  counsel,  and 
thereupon  to  make  up  and  file  his  report  without  notice  to  the 
respective  counsel. 

2.  An  order  being  made  to  re-refer  an  account  stated  and  filed  by  a 
master,  ''for  the  purposes  and  with  the  powers  mentioned  in  the 
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original  order  of  reference,  to  state  an  account  between  the  parties 
with  particularity,  and  that  the  said  master  have  power  to  take  further 
evidence/* — Heldy  that  such  order  gave  authority  to  the  parties  to 
introduce  such  as  they  respectively  deemed  requisite. 


On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
in  Van  Ness  v.  Van  NesSy  5  Stew.  Eq.  669. 

Messrs.  C.  ^  B.  W.  Parker y  for  appellant,  cited — 

1  Newt.  3^9;  Benisen  v.  Remseriy  2  Johns.  Ch.  601;  Cope' 
land  V.  Orane,  9  Pick.  78;  Napier  v.  Staples,  1  Mol.  9^8;  1 
Mol.  2S1;  4  Mad.  43;  2  Smith  121;  Bennet  86;  Turn.  ^  V. 
4^8;  Bowker  v.  Nickson,  3  Mad.  4^9. 

Mr.  David  A.  Byerson,  for  the  respondent,  cited — 

Parkhurst  v.  3Iuir,  3  Hal.  Ch.  666;  Patrick  v.  Ashcrofty  6 
C.  E.  Gr.  198;  Hauletibeck  v.  Cronkright,  8  C.  E.  Gr.  407; 
Ctark  V.  Condit,  6  C.  E.  Gr.  322;  Murray  v.  Elsto7iy  9  C.  E. 
Gr.  310y  689;  Izard  v.  Bodine,  1  Stock.  309;  Sinnickson  v. 
Bruere,  1  Stock.  669;  Blauvelt  v.  Ackerman,  8  C.  E.  Gr.  495; 
10  Id.  670. 

The  opinion  of  the  court  was  delivered  by 

Bbaslby,  C.  J. 

This  was  a  bill  by  one  partner  against  his  associate,  for 
an  accounting  after  dissolution.  There  was  an  order  to 
account,  and  a  reference  to  a  master.  Accordingly  the 
master  reported,  finding  a  large  balance  due  from  the  appel- 
lant to  the  respondent.  To  such  finding  the  appellant  took 
exceptions,  which  being  overruled  and  a  final  decree  taken, 
this  appeal  was  taken  in  order  to  review  the  propriety  of 
the  proceedings  before  the  master. 

The  first  exception  urged  against  such  proceedings,  is 
that  the  master  did  not,  after  preparing  his  report  and 
belbre  filing  it,  give  the  parties  an  opportunity  of  appearing 
before  him  to  inspect  it  and  to  point  out  errors  and  suggest 
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amendments.  To  show  that  this  is  the  proper  course,  the 
English  books  are  referred  to,  but  it  is  not  necessary  to  look 
into  these  authorities,  as  the  practice  in  this  particular,  in 
this  state,  is  settled  by  immemorial  usage.  The  course  here 
is  for  the  master  to  take  the  testimony  of  the  litigants,  and, 
after  that  is  in,  to  hear  the  arguments  of  the  respective 
counsel.  This  being  done,  he  then  proceeds  to  make  up 
his  account,  which  he  files  without  first  having  exhibited  it 
to  the  parties.  The  proceeding  is  then  ripe  for  exceptions 
to  be  interposed  to  the  report,  and  these  are  heard  before 
the  chancellor.  In  this  case,  the  master's  conduct  was,  in 
this  particular,  regular  and  unobjectionable,  and  this  first 
exception  must  be  overruled. 

The  next  objection  is,  that  the  master  refused  to  receive 
further  evidence,  upon  the  accounts  being  sent  back  to  him 
by  an  order  of  the  chancellor.  The  record  shows  that,  when 
the  matter  was  first  sent  to  the  master  "to  take  and  state 
an  account  of  partnership  dealings  between  the  parties,'* 
a  report  was  sent  in  and  put  on  file,  which,  without  any 
specification  of  items,  found  a  gross  sum  in  favor  of  the 
respondent.  Objection  being  taken,  the  matter  was  "  again 
referred  to  said  master  for  the  purposes  and  with  the  pow- 
ers mentioned  in  the  original  order  of  reference  to  state  an 
account  between  the  parties  with  particularity,  and  that 
said  master  have  power  to  take  further  evidence."  The 
construction  put  upon  this  order  by  the  master  was  that  all 
he  was  authorized  to  do  was  to  restate  the  accounts,  setting 
out  the  particulars,  on  the  evidence  already  before  him. 
He  consequently  refused  to  hear  any  further  testimony.  I 
am  not  able  to  see  how  such  a  construction  of  the  order  of 
the  chancellor  is  to  be  justified.  There  is  strong  reason  to 
believe  that  justice  has  not  been  done,  as  this  matter  now 
stands,  and  that  the  introduction  of  further  evidence  is 
necessary  in  order  to  enable  a  satisfactory  judgment  to  be 
pronounced  on  the  merits  of  the  case.  My  consideration 
of  the  facts  now  before  this  court  has  brought  me  to  the 
conviction  that  it  is  highly  proper  that  these  accounts  should 
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be  again  before  the  master,  and  that  both  sides  should  be 
allowed  to  put  in  such  additional  testimony  as  they  may 
deem  requisite. 

I  shall  consequently  vote  to  reverse  this  decree,  so  that 
an  order  may  be  made  conformable  to  the  above  views. 

Decree  unanimously  reversed. 


Elizabeth  W.  Golden,  appellant, 

V. 

Peter  S.  Golden,  respondent. 

On  appeal  from  a  decree  of  the  chancellor  dismissing  the 
bill,  recommended  by  George  C.  Ludlow,  esq.,  advisory 
master. 

Mr.  B.  Alle7)jjun,y  for  appellant,  cited — 

This  cause,  upon  the  bill  and  answer,  was  referred  to 
George  0.  Ludlow,  esq.,  advisory  master,  for  trial.  Upon 
his  advice,  the  chancellor  dismissed  the  complainant's  bill. 
From  this  decree  the  complainant  appeals.  The  bill  of 
complaint  was  for  divorce,  on  the  ground  of  adultery  by 
defendant.  The  complainant  insists  that  two  charges  of 
adultery  in  the  bill  were  clearly  proved. 

Bercksman  v.  Berchsman^  1  C,  E.  Gr,  US;  Elewes  v.  JEleices, 

1  Hagg,  272;  Loveden  v.  Lovedejiy  2  Hagg.  20 ;  Day  v.  Day^ 

2  Gr.  Ch.  m. 

Mr.  Ww.  IT.  Vredeytburghj  for  respondent,  cited — 

Black  V.  Black,  11  C.  E.  Gr.  295;  Stevens  v.  Stevens,  1 
McCart.  374.;  Jones  v.  Jones,  3  C.  E.  Gr.  33;  Miller  v.  JUil^ 
ler,  6  C.  E.  Gr.  216  ;  Clare  v.  Clare,  4  C.  E.  Gr.  37 ;  Adams 
y.  Adams,  IS  C.  E.  Gr.  324. 


5  Stbw.]  JUNE  TERM,  1880.  733 

GokiflB  V.  CMden. 

, « 

The  opinion  of  the  court  was  delivered  by 

Bbaslby,  C.  J. 

The  complainant  in  this  bill  seeks  a  divorce  from  her 
husband,  on  the  ground  of  his  adultery.  After  carefully 
considering  the  testimony,  I  am  unable  to  resist  the  convic- 
tion that  the  husband's  guilt,  with  respect  to  the  immorality 
charged,  is  fully  established.  It  is  true  that  some  of  the 
witnesses,  from  the  light  in  which  they  appear,  are  not 
entitled  to  much  weight..  But  there  are  others  who  have  a 
different  standing,  and  whose  character  is  unimpeached, 
and  whose  testinumy  cannot  be  true  if  the  respondent  be 
innocent.  The  circumstances,  about  which  there  can  be  no 
doubt,  are  such  as  strongly  to  corroborate  the  witnesses  of 
this  class.  I  shall  not  discuss  the  evidence,  as  it  would  be 
useless  to  do  so. 

I  think  the  decree  should  be  reversed  and  the  divorce 
granted,  with  costs  in  both  courts. 

Magie,  J.  (dissenting). 

The  decision  depends  upon  the  credibility  of  witnesses, 
some  of  whom  are  clearly  discredited  by  their  cross-exami- 
nation, and  others  leave  grave  doubt  on  my  mind  as  to  the 
truthfulness  of  their  story.  Under  such  circumstances,  I 
am  unwilling  to  reverse  the  decree  below  made  by  a  master 
who  disbelieved  the  evidence  of  the  witnesses,  whom  he  had 
personally  before  him,  and  had  thus  the  best  opportunity  to 
judge  of  their  credibility. 

For  affirmance — Magie — 1. 

•  For  reversal — Beasley,  C.  J.,  Depue,  Dixon,  Knapp, 
Reed,  Scudder,  Van  Syckel,  Clement,  Cole,  Dodd, 
Green — 11. 
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Cornelius  Vreeland  and  others,  executors,  appellants, 

V. 

Sarah  A.  Williams  and  others,  respondents. 

1.  Equity  will  enforce  a  parol  promise,  made  by  a  legatee  to  a  tea- 
tator,  to  hold  the  legacy  for  the  benefit  of  a  third  person.  Parol 
evidence  is  not  competent  to  vary  a  will ;  the  ground  upon  which  the 
trust  is  enforced  is  simply  that  of  fraud  practiced  by  the  party  on 
whom  the  trust  is  fastened. 

2.  To  maintain  the  bill,  two  facts  must  concur:  First — that  the 
testator  gave  the  legacy  to  the  defendant,  not  for  his  own  benefit,  but 
as  a  trustee  for  the  complainant.  Secondly — that  the  testator's  mind 
was  made  known,  before  his  death,  to  the  legatee,  and  the  legacy  waa 
accepted  by  him  on  this  footing. 

3.  Any  declaration  of  intention  on  the  part  of  a  testator,  different 
from  that  expressed  in  the  will,  is  incompetent  as  evidence,  unless  it 
was  communicated  to  the  legatee,  assented  to  by  him,  and  such  assent 
acted  upon  by  the  testator. 

On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Williams  v.  Vreeland^  6  Stca\  Eq,  136, 

Mr,  Thomas  N,  Me  Carter  and  Mr,  B.  A,  Vail,  for  appel- 
lants, cited — 

/  Story's  Eq,  Jar,  §  :?60 ;  3  Story's  Eq,  Jar.  §  781 ;  Jones 
V.  Badlej/y  L,  R.  (3  Ch,  App,)  362 ;  Roivbothani  v.  Dtmneify 
L,  R.  {8  Ch,  Die)  4^J0,  437;  Williams  v.  Fitch,  18  N.  Y.  5^6; 
Church  V.  Raland,  6^  Pa.  St,  4^12,  4i^^  y  Cases  cited  in  note  to 
Williams  v.  Vreeland,  5  Stew,  Eq,  135  ;  Prohf/  v.  Ijandor,  28 
Bear,  504  ;  McCormick  v.  Gmgan,  L,  R.  [4  ^^-  L.)  97 ;  Jolm- 
son  V.  Ball,  5  DcG,  <f-  Sm,  85 ;  Bcdilian  v.  Seaton,  3  Wall, 
279  ;  Sims  v.  Walker,  8  Humph,  503  ;  Whctridye  v,  Parkhurst^ 
20  Md,  62 ;  Collins  v,  Hope,  20  Ohio  492  ;  Lomax  v,  Ripley^ 
3  Sm,  ^  G.  4^ y  Beylan  v.  Meeker,  4  Dutch,  274;  Lynch  v. 
Clements,  9  C.  E.  Gr.  437 ;  Strouss  v.  Van  Clece,  4  Wash,  C. 
C,  265;  Waterman  v.  Whitney,  11  N,  Y,  157;  Rev.  p.  878  §  S; 
Force  V.  Dutcher,  3  C,  E,  Gr,  401 ;  Williams  v.  Vredamlj  3 
Stew.  Efj.  576  ;  C)lfax  v.  Colfax,  5  Stew,  Eq.  206. 
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Mr.  Wm.  IT.  Vrederiburgh,  for  respondents,  cited — 

Story's  Eq.  Jur.  §§  959,  256,  781;  Browne  on  Frauds  §  103; 
1  Jar.  on  Wills  360;  Chamberlain  v.  Agar,  2  Yes.  ^  B.  959; 
Strickland  v.  Aldridge,  9  Ves.  516;  Ban^ow  v.  Greenou4yh,3  Ves. 
159;  Oldham  v.  Litchford,  9  Freem.  984,  ^  Vern.  506;  Norris 
V.  Frasei^,  L.  E.  {15  Eq. )  318;  Church  v.  Buland,  6^  Pa.  St. 
439;  Williams  v.  Fitch,  18  N.  Y.  5^6;  Spicer  v.  Spicer,  16  Abb. 
Pt\  {N.  S.)  119;  Hoge  v.  Hoge,  1  Watts  163;  Dowd  v.  2\icker, 
41  Conn.  197;  Hooker  v.  Axford,  33  Mich.  454y  Thynn  v. 
Thynn,  1  Vern.  996;  Devenish  v.  Baines,  Finch  4>  Chamber- 
lain V.  Same,  9  Ej.  Cas.  Abr.  43,  9  FVeem.  34 ;  Dakeford  v. 
Wilks,  3  Atk.  539;  Reech  v.  Kenningale,  1  Wils.  997,  1  Ves. 
Sr.  194,  Amb.  67;  Marriotv.  Harriot,  1  Str.  666;  Podmore  v. 
Gunning,  5  Sim.  485,  7  Sim.  644  >  Gaullaka-  v.  Same,  5  Watts 
900;  Jones  v.  McKee,  3  Pa.  St.  496,  6  Pa.  St.  4Si5 ;  Browne  v. 
Broicne,  1  Harr.  ^  Johns.  4^0;  Owing' s  Case,  1  Bland  370; 
McLellan  v.  McLean,  9  Head  684;  Brook  v.  CluippeU,  34 
Wis.  405;  Be  Laurencel  v.  De  Boom,  48  Cal.  581;  WiUiams^s 
Appeal,  73  Pa.  St.  949;  Johnson  v.  Hubbell,  9  Stock.  339;  Van 
Dyke  v.  Vreeland,  3  Stock.  370,  1  Beas.  149;  Cumberland  v. 
Codrington,  3  Johns.  Ch.  961;  Crowell  v.  Hospital  of  St.  Bar- 
nabas,  19  C.  E.  Gr.  654;  Bichardson  v.  Adams,  lb  Yerg.  973; 
1  Chitty  on  Cont.  {11  Avi.  ed.)  41* 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J. 

Henry  Frost,  by  his  will,  bequeathed  to  his  nephew,  Cor- 
nelius C.  Vreeland,  the  sum  of  $30,000.  The  complainants, 
who  are  children  of  Eliza  Saunier.(the  legatee's  sister), 
allege  that,  although  no  trust  is  declared  in  the  will,  $10,000 
of  this  sum  was  given  to  the  said  Vreeland  in  trust  for 
them,  and  on  a  parol  promise,  on  his  part,  to  the  testator, 
that,  if  the  latter  would  give  him  a  legacy  of  $30,000,  he 
would  pay  over  $10,000  of  it  to  the  complainants.  The  bill 
is  filed  against  the  executo;*8  of  the  legatee,  who  has  since 
died,  to  enforce  this  alleged  trust. 
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In  speaking  of  the  specific  performance  of  trusts,  Mr. 
Story,  in  his  second  volume  of  Equity  Jurisprudence  §  781^ 
says :  "  Other  cases  within  the  reach  of  other  clauses  of 
the  statute  of  frauds  have  occurred,  and  may  again  occur, 
in  which,  also,  the  remedial  justice  of  courts  of  equity  ought 
to  be  exerted  by  decreeing  a  specific  performance  of  the 
contemplated  act  of  trust.  Thus,  if  a  man,  in  confidence 
of  the  parol  promise  of  another  to  perform  the  intended  act, 
should  omit  to  make  certain  provisions,  gifts  or  arrange- 
ments, by  will  or  otherwise,  such  a  promise  would  be  specifi- 
cally enforced  in  equity  against  such  promisee,  although 
founded  on  a  parol  declaration  creating  a  trust  contrary  to 
the  statute  of  frauds,  for  it  would  be  a  fraud  upon  all  the 
other  parties  to  permit  him  to  derive  a  benefit  from  his  own 
breach  of  duty  and  obligation." 

In  the  case  of  Oldham  v.  Litchfordj  2  Vem.  S06y  it  being 
proved  that  the  devisee  of  certain  real  estate  had  promised 
the  testator  that  he  would  pay  an  annuity,  which  otherwise 
the  testator  would  have  charged  on  the  real  estate  devised, 
it  was  decreed  that  the  annuity  should  be  a  charge  on  the 
land.  This  rule  was  enforced  by  Lord  Hardwicke,  in  Hecch 
V.  Keningale^  Amb.  67^  in  which  he  cited  the  case  in  2  Vern, 
The  courts  of  England,  since  Lord  Ilardwicke's  time,  have 
uniformly  adhered  to  this  doctrine.  See  cases  cited  in  note 
to  VFdlknns  v.  Vreeland^  5  Stew,  Eq  ,135. 

The  jurisdiction  of  equity  to  establish  the  trust,  rests 
upon  the  ground  of  fraud,  that  the  party  sought  to  be 
charged,  by  assenting  to  the  trust  and  promising  to  execute 
it,  led  the  testator  to  make  no  other  disposition  in  favor  of 
the  beneficiary.  "  The  parol  proof  does  not  alter,  revoke 
or  cancel  the  will.  It  gives  full  effect  to  it,  and  fastens 
upon  the  conscience  of  the  party  having  thus  procured  a 
will,  and  then  fraudulently  refusing  to  fulfill  the  promise  ou 
the  faith  of  which  it  was  executed,  a  trust  or  confidence 
which  a  court  of  equity  will  enforce.  The  trust  owes  its 
validity,  not  to  the  will  or  declaration  of  the  testator,  for 
that  would  give  eflfect  to  a  parol  will,  but  it  rests  wholly 
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upon  the  fraud  of  the  devisee."  Church  v,  Buland,  64  Po- 
St.  432. 

Dowd  V.  Thicker^  41  Conn.  197^  presents  the  principle 
clearly.  The  testatrix,  by  her  will,  had  given  all  her  estate 
to  the  defendant,  and,  on  her  death-bed,  she  desired  to 
change  her  will  and  give  a  certain  piece  of  real  estate  to  the 
complainant,  and  had  a  codicil  prepared  to  that  end.  Before 
signing  the  codicil,  she  called  in  the  defendant  and  told  him 
of  the  proposed  change.  He  replied  that  she  was  weak  and 
need  not  trouble  herself  to  execute  it,  but  that  he  would 
deed  the  property  as  she  desired.  Trusting  in  this  promise, 
she  did  not  sign  the  codicil.  After  her  death  the  defendant 
refused  to  convey,  as  he  had  promised,  and  the  trust  was 
enforced  on  the  ground  of  fraud. 

Parol  evidence  is  not  admissible  to  vary  a  will.  The 
ground  upon  which  such  trust  is  set  up  is  simply  that  of 
fraud,  practiced  by  the  party  on  whom  the  trust  is  sought 
to  be  fastened,  and  nothing  short  of  this  can  ever  be  held 
sufficient.  For  the  prevention  of  fraud,  the  trust  is  engrafted 
on  the  gift  by  admitting  parol  testimony,  in  order  to  pre- 
vent the  donee  from  appropriating  property  to  a  purpose 
different  from  that  for  which  he  undertook  to  hold  it. 

This  case  must  be  classified  with  trusts  which  arise  ex 
maleficiOy  and  in  which  a  court  of  equity,  in  order  to  reach 
the  fraudulent  procurer  of  what,  in  conscience,  belongs  to 
another,  turns  him  into  a  trustee. 

To  maintain  this  bill,  two  facts  must  concur:  First,  that 
the  testator  gave  the  legacy  to  Vreeland,  in  order  that  he 
might  take  it,  not  wholly  for  his  own  benefit,  but  also  as 
trustee  for  the  complainants.  Secondly,  that  the  testator's 
mind  and  intention  were  made  known,  before  his  death,  to 
the  legatee,  and  the  legacy  was  accepted  by  him  on  this 
footing.     Jones  v.  Bradley y  L.  B.  {S  Ch.  App.)  362. 

Courts  of  equity  act  in  these  cases  with  the  utmost  cau- 
tion, and  they  will  not  interfere,  unless  the  promise  and  the 
intended  fraud  on  the  beneficiary  are  established  by  clear 
and  satisfactory  proof.     Collins  v.  Hope^  20  Ohio  492. 
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From  this  view  of  the  law,  it  follows  that  any  declaration 
of  intention  on  the  part  of  the  testator,  different  from  that 
expressed  in  his  will,  is  incompetent  as  evidence,  unless  it 
was  communicated  to  the  legatee,  assented  to  by  him,  and 
such  assent  acted  upon  by  the  testator. 

It  is  not  necessary  to  discuss  the  testimony  in  this  case. 

After  a  careful  examination  of  the  evidence,  I  am  convinced 

that  the  chancellor  was  justified  in  finding  in  favor  of  the 

complainants,  and  that  the  decree  below  should  be  afiirmcd, 

with  costs. 

Decree  unanimously  aflirmed. 


John  English,  appellant, 

V. 

Abby  L.  English,  respondent. 

On  account  of  her  husband's  abuse  of  marital  rights^  a  wife  left 
him,  in  November,  1875,  taking  with  her  their  two  children.  Her 
petition  for  a  divorce,  on  this  ground,  was  denied,  upon  his  promise 
of  conjugal  kindness  thereafter.  The  wife,  however,  refused  to  return 
to  his  home,  with  her  children,  notwithstanding  his  overtures  and 
entreaties. — Heldj  that  the  wife's  acts  were  not  ^'  misconduct,"  within 
the  meaning  of  the  statute,  sufficient  to  take  away  from  her  the  pos- 
session of  the  children,  the  boy  being  now  about  eleven  and  the  girl 
nine  years  of  age ;  the  mother  being  capable  and  willing  to  support 
and  educate  them,  and  the  children  preferring  to  remain  with  her. 


On  appeal  from  a  decree  of  the  chancellor,  reported  in 
English  v.  English  y  Jf,  Stew.  Eq,  54^^, 

Note. — In  addition  to  the  authorities  cited  in  the  opiniond  and 
briefs  in  this  case,  an<l,  also,  in  2  Bisk,  Mar,  &  Div,  §§  529^  5^2y  546S49  ; 
iSchouUr's  Dom,  liel.  335 ;  Tyler  on  Infancy  273 ;  2  White  <k  Tudor's  Lead. 
Cos,  in  Eq.  1506 :  Ilurd  on  Habeas  Corpus  4^0;  English  v.  English^  ^ 
Stew,  Eq,  644,  ^ol^j  t^i^  following  analogous  cases  may  be  referred  to  : 
Taylor  v.  Taylor,  4  Jur.  959  j  Fynn's  Case,  2  DeG.S:  Sm,  457  ;  In  re  Agar- 
Ellis,  L,  R,  (10.  Ch,  Div,)  49  j  In  re  Besant,  L.  R,  (11  Ch,  Div,)  508,  {It 
Ch.  Div,)  605;  Corsellis  v.  Corsellis,  1  Dr.  df  War.  235;  Striplin  v.  Ware^ 
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Mr.  R,  Gilchrist  and  Mr,  B,  Williamson^  for  appellant, 
cited — 

Rev.  Divorce  §  27;  English  v.  English,  m  C.  E.  Gi\  586; 
Bishop  on  Marr.  ^  Div.  §  799;  20  Alb.  L.  J.  158,  Latham 
V.  Latham,  30  Gratt. ;  11  Johns.  281. 

Mr.  L  W.  Scudder,  for  respondent,  cited — 

English  v.  English,  12  C.  E.  Gr.  71;  Matter  of  Bowles,  8 
Johns.  329 ;  Matter  of  Waldron,  13  Johns.  4,18;  People  v. 
Porter,  alias  Cooper,  1  Duer  709;  Hurd  on  Habeas  Corpus,  ch. 
9,  §  6,  pp.  474  to  521;  20,  21  Vic.  ch.  85  §  35;  In  re  Golds- 
worthy,  L.  R.  {2  Q.  B.  Div.)  75;  36,  37  Vic.  66;  D'AUon  v. 
U Alton,  L.  R.  {4,  P.  <f  D.)  87;  Godrich  v.  Godrich,  L.  R. 
{3  P.  ^  D.)  135;  Wilkinson  v.  Denning,  80  111.  342;  Hewitt 
V.  Long,  76  111.  4O8;  Hurd  on  Habeas  Corpus  451,  453. 

Mr.  Jacob  Weart,  lor  respondent,  cited — 

r 

Hayne  v.  Baldwin,  1  Hal.  Ch.  454>  State  v.  Clover,  1  Hart. 
419;  Com.  v.  Hammond,  10  Pick.  274;  State  v.  Stigall,  2 
Zab.  286;  Com.  v.  Hamilton,  6  Mass.  273;  People  v.  PeUow, 
1  Sandf.  672;  Ex  parte  Hansen,  Ednu  Sel.  Cas.  9;  Ex  parte 
Wollstoncroft,  4  Johns.  Ch.  80;  People  v.  Chegaray,  18  Wend. 
637;  People  v.  Cooper,  1  Duer  709;   Wilkinson  v.  Denning, 

36  Ala.  88;  Burge  v.  Burge,  88  111,  164;  Conn  v.  Conn,  57 Ind.  32S ;  JRyce 
V.  Byce^  52  Ind.  6j^;  Powell  v.  Powell,  53  Ind.  513 :  Zuver  v.  Zuver,  36 
Iowa  190;  Pratt  v.  Nitz,  48  Iowa  33;  Green  y.  Green,  9  Reporter  176; 
Brandon  v.  Brandon,  14  Kan.  342  f  Adam*  v.  Adams,  1  Duv.  167  j  Harvey 
V.  Lane,  66  Me.  536;  Harding  v.  Harding,  22  Md.  337  j  Hill  v.  Hill,  49 
.\fd.  450;  Corrie  v.  Corrie  (Mich.),  9  Reporter  445  ;  Fitler  v.  Kitler,  33  Pa. 
St.  50:  Hoffman  v.  Hoffman,  15  Ohio  St.  427  ;  Clark  v.  Bayer,  32  Ohio  St. 
299;  Buckminster  v.  BuckminstBr,  38  Vt.  248;  McGoon  v.  Irvin,  1  Pinney 
526. 

No  court  can  compel  discordant  husbands  and  wives  to  live  together. 
Baugh  V.  Baugh,  37  Mich.  59;  Simpion  y.  Simpson,  25  Ark.  487,  JfiO. 

In  Taylor's  Case,  11  Sim.  178,  the  parties  were  married  in  1829,  and, 
in  1837,  the  wife  left  her  husband,  alleging  in  justification  a  charge  of 
adultery,  which  was  wholly  without  foundation,  as  she  herself  after- 
wards admitted.  Overtures  were  made  by  the  husband,  but  the  wife, 
acting  on  some  friends'  advice,  refused  to  return  home.  The  husband, 
believing  her  affections  to  be  alienated  beyond  reconciliation,  went 
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80  III  34£;  Campbell  v.  Camp')ell,  37  Wis.  208;  Hewitt  v. 
Long,  76  III  399;  Wilson  v.  Wilson,  J^  Cal  4,00;  State,  Baird 
V.  Baird,  3  C.  E,  Gr,  194;  Cot^-  v.  Dougherty,  1  Pa.  Leg. 
Gaz.  163 ;  Symington  v.  Symington,  L,  R.  {$  H.  L.  Sc.) 
415;  D' Alton  v.  D' Alton,  L.  R.  {4  P.  ^  D.)  87;  2  Bish.  on 
Marr.  ^  Div.  §§  64I,  5^2;  Rev.  486  §  21;  Rev.  319  §§  26,  27. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J. 

The  appeal  is  from  the  chancellor's  decree  disposing  of 
the  custody  of  two  infant  children  of  the  parties — Richard 
W.  English,  aged  about  eleven  years,  and  Phebe  E.  English, 
aged  about  nine  years.  The  litigants  are  husband  and  wife, 
and,  since  November,  1875,  have  lived  separate.  The  wife, 
on  removing  from  the  domicile  of  her  husband,  took  with 
her,  to  her  father's  house,  both  children,  and  has  since 
resided  there,  retaining  their  possession.  The  appellant,  in 
January,  1879,  filed  his  petition  with  the  chancellor,  setting 
forth  the  wife's  removal  from  his  home  without  just  cause; 
the  taking  and  detention  of  the  children  without  his  con- 
sent and  against  his  will ;  and  prayed  allowance  of  a  habeas 
corpus  to  bring  them  into  court,  and  the  award  of  their  cus- 
tody to  him.     It  is  not  alleged  that  the  children  are  there 


abroa4  with  bis  five  children,  two  over  and  three  under  seven  years  of 
age.  Afterwards  the  wife,  in  1838  and  1839,  made  overtures  to  her 
husband,  and,  also,  an  unqualified  retraction  of  her  former  charges, 
which,  however,  failed  to  satisfy  him.  In  1838,  she  filed  a  petition 
for  a  restoration  of  conjugal  rights,  and,  pending  an  appeal  by  the  hus- 
band from  a  decree  in  her  favor,  she  petitioned  for  the  delivery  to  her 
of  the  children  under  seven  years  old. — Held,  that  she  was  not  entitled 
to  their  custody.  • 

In  Brooks  v.  Brooks,  35  Barb,  85,  the  parties  were  married  in  Novem- 
ber, 185C,  and  their  child  born  in  September,  1857.  In  May,  1858,  the 
wife  left  her  husband's  house,  in  consequence  of  his  ill-treatment,  and 
obtained  possession  of  the  child  by  habeas  corpus.  On  the  husband^s 
petition  for  the  child,  alleging  that  his  wife  had  left  him  without  just 
cause  or  provocation,  and  absented 'herself  and  detained  the  onild 
against  his  wishes, — Held,  that  the  overruling  of  the  husband's  offer  to 
prove  his  allegations  in  the  petition,  and  that  he  was  of  good  moral 
character  and  competent  to  take  care  of  his  wife  and  child,  and  had 
frequently  offered  to  do  so,  was  erroneous. 
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against  their  will;  that  they  are  not  properly  cared  for;  or 
that  the  mother  is  an  unsuitable  person  to  be  entrusted  with 
their  care,  except  in  respect  to  her  dereliction  in  duty  to  her 
husband  and  home. 

The  respondent,  by  her  return,  admitted  their  custody, 
and  produced  them  before  the  court.  She  alleges,  in  justi- 
fication of  her  removal,  abuse,  by  the  husband,  of  marital 
rights,  and  fear  of  its  repetition,  if  she  returned  to  him,  as 
her  reason  for  continued  separation.  She  charges  him  with 
attempts  to  regain  possession  of  the  children  by  fraud  and 
force;  and  that,  not  through  regard  for  them,  but  for  the 
purpose  of  distressing  her  with  fears  for  their  safety,  and 
thereby  to  coerce  her  to  return  to  his  abode.  She  alleges 
that  the  children  are  properly  cared  and  provided  for  by 
her ;  that  it  is  their  desire  and  for  their  welfare  to  remain 
with  her,  and  she  prays  that  to  her  their  continued  custody 
may  be  decreed. 

The  appellant's  answer  to  the  return  denies  any  eftbrt  by 
deception,  force  or  violence  to  regain  possession  of  the  chil- 
dren. He  avers  that  the  acts  with  which  he  is  charged 
with  respect  to  them,  are  greatly  exaggerated,  their  true 
character  being  mere  indiscretions  in  conduct  arising  out  of 
uncontrolled  affection  for  his  children;  or,  that  they  were 


In  People  v.  Humphreys^  2^  Barb,  SSl^  the  marriage  took  place  in 
January,  1853,  a  female  child  was  born  in  October,  1855,  and  the  wife, 
without  the  husband's  consent,  left  him  in  April,  1856.  He  retained 
the  child.  In  April,  1856,  she  petitioned  for  the  child,  and  it  was 
delivered  to  her.  On  appeal,  it  appeared  that  although  the  husband 
had  been  inattentive,  and  often  used  coarse  and  vituperative  language 
to  her,  and  to  others  concerning  her,  yet  his  conduct  did  not  justify 
her  separation,  and  the  child  was  restored  to  him. 

In  Holmes's  Case,  19  How,  Pr*S29^  the  parties  were  married  in  1841, 
and  had  three  daughters.  The  husband,  in  August,  1859,  left  his  wife 
without  any  provision  and  removed  to  Illinois  with  all  the  children, 
the  only  grounds  of  his  desertion  being  that  she  was  irritable  and 
jealous  and  a  spiritualist;  the  latter  charge,  however,  she  denied  and 
substantiated  her  denial.  She  alleged  and  proved  that  he  was  a  spirit- 
ualist with  a  tendency  to  free  love,  and  traveled  and  held  public 
exhibitions  with  a  female  medium  of  similar  proclivities.  The  wife, 
on  habeas  corpus  in  Illinois,  obtained  the  youngest  child.  The  husbana 
afterwards  made  overtures  to  his  wife  and  offered  to  provide  her  a 
home,  if  she  would  return,  but  she  refUsed,  not  believing  in  the  sin- 
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the  result  of  accident.  The  answer  admits  that  the  children 
are  so  young  that  they  require  the  attentions  of  the  mother, 
yet  he  insists  that  they  can  be  better  cared  for  at  his  home 
than  where  they  are. 

The  chancellor,  upon  the  pleadings  and  proofs,  decreed 
that  the  mother  retain  the  custody  of  both  children,  and 
from  that  decree  this  appeal  is  taken. 

The  jurisdiction  of  the  court  of  chancery  to  settle  and 
dispose  of  the  care  and  custody  of  infants,  through  a  pro- 
cedure like  this,  is  established.  The  parties,  in  their  litiga- 
tion, have,  by  their  pleadings  and  proofs,  presented  issues 
within  the  cognizance  of  that  court,  under  its  general  juris- 
diction as  public  guardian  of  the  rights  and  interests  of 
infants.  Such  jurisdiction  is  not,  by  the  use  of  the  writs  of 
habeas  corpus  to  bring  the  infants  into  court,  cut  down  and 
restricted  to  those  limits  which  outline  and  bound  a  strict 
proceeding  on  habeas  corpus.  The  writ  serves  a  purpose 
merely  ancillary  to  the  more  general  design  of  the  suit,  to 
secure  a  definite  disposition  of  them,  as  wards  of  the  court. 
Baird  v.  Baird,  4,  C.  E.  Gr.  ^.?. 

In  considering  the  grounds  which  should  have  weight  in 
deciding  controversies  of  this  character,  while  the  rights  of 
parents  will  not  be  disregarded  or  their  interests  overlooked, 

cerity  of  his  professions  and  promises.  The  eldest  child,  about  seven- 
teen years  old,  was  living  with  her  mother  from  choice,  and,  also,  the 
youngest,  about  eight,  and  the  second  one,  about  fourteen,  with  her 
father.  His  petition  to  have  the  eldest  and  youngest  children  given 
to  him,  was  denied. 

In  Price  v.  Pricey  55  N,  Y,  656^  an  order  awarding  the  custody  of  a 
child,  twelve  years  old,  to  its  mother  on  a  divorce  obtained  by  her, 
was  considered  so  far  *'  discretionary  '*  that  it  was  not  appealable. 

In  Anonymous^  55  Ala.  428^  a  wife  sought  a  divorce  from  her  husband, 
on  the  ground  of  cruelly,  and,  also,  sought  the  custody  of  her  daugh- 
ter, four  or  five  years  old,  the  only  issue  of  the  marriage.  The  divorce 
was  refused,  but  the  child  awarded  to  her. 

In  McKim  v.  McKim,  1^  R.  /.  ^62,  10  Cent,  L.  J,  SS9,  21  Alb.  L.J. 
SJfS^  the  marriage  was  celebrated  in  October,  1874,  and  the  parties 
lived  in  New  York  until  May  1875,  when  they  removed  to  Newport, 
where  their  daughter  was  born  in  August,  1875.  They  returned  to 
New  York,  in  January,  1876,  and  livedf  there  until  May,  1877,  when 
the  wife,  with  their  child,  left  him,  and  afterwards  resided  with  her 
father  in   Newport.     No  legal  justification   for  her  desertion 
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the  court  will  not  be  controlled  in  its  decision  by  the  strict 
rights  of  either  party,  but  will  determine  the  question  of 
custody  mainly  upon  considerations  of  advantage  to  the 
infant;  the  cardinal  rule  of  action  governing  the  court 
being  regard  to  the  bp.netits  of  the  minor,  holding  its  welfare 
superior  to  the  claims  of  either  parent.  Schoidefs  Dow, 
Bel.  339;  Baird  v.  Baird,  6  C.  E,  Gr.  384,. 

This  is  a  rule  in  courts  of  equity,  and  was  declared  and 
applied  in  this  court,  in  the  case  last  cited,  before  the  pass- 
age of  the  supplement  of  1871  to  the  act  concerning 
divorces.  In  this  respect,  that  act  introduces  no  new 
rule ;  but  it  embodies  a  clear  declaration  of  the  legislative 
approval  of  that  which  the  court  had  adopted.  Under  it, 
in  controversies  between  parents  for  the  custody  of  their 
children,  there  can  exist  no  restraint  upon  the  mind  of  the 
court,  arising  out  of  the  superior  rights  of  the  father  at 
common  law,  but  all  legitimate  force  must  be  accorded  to 
those  considerations  which  touch  the  well-being  of  the  child. 

The  right  of  either  party  to  appeal  from  the  determina- 
tion of  the  chancellor,  is  also  established.  Baird  v.  Baird, 
4  C.  E.  Gr.  481.  The  cause  is  before  us  in  proper  form, 
and,  however  delicate  or  unwelcome  the  task  may  be,  it 
must  be  decided.     From  every  point  of  view,  the  cause  has 


proved. — Held^  that  the  welfare  of  the  child,  a  delicate  female  four 
years  old,  required  that  she  should  remain  with  her  mother.  The 
court  cautioned  the  mother,  however,  against  any  attempt  to  alienate 
the  child's  affection  for  its  father. 

In  McShan  v.  McShan^  56  Miss,  413,  the  parties  married  in  1871,  in 
Mississippi ;  soon  afterwards  they  removed  to  Arkansas,  and,  when 
one  child,  a  daughter,  was  about  two  and  a  half  years  old  and  his  wife 
enceinte  of  another,  the  husband  deserted  his  family,  taking  with  him 
all  the  money  his  wife  possessed.  She  returned  to  her  father's  house 
in  Mississippi,  and  several  months  after  the  second  child,  another 
daughter,  was  born,  he  also  returned,  and,  becoming  prosperous  in  his 
profession,  then  made  overtures  to  his  wife  to  return  to  his  house, 
which  she  rejected.  It  was  shown  that  he  was  a  reputable  physician, 
with  good  professional  prospects  and  of  moral  habits. — Held,  that  his 
petition,  on  habeas  corpus,  for  his  two  children  must  be  refused. 

In  Lnsk  V.  Lusk,  28  Mo.  91,  the  parties  were  married  in  1847  ;  in  1850 
the  husband  went  to  California,  intending  to  return  in  two  years,  leav- 
ing his  wife  and  two  children  in  Missouri ;  he  remained  absent  until 
1857,  and  his  wife,  learning,  from  a  letter  received  in  1854,  that  he  was 
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given  to  every  member  of  this  court  an  unusual  degree  of 
anxiety  and  concern  in  its  decision.  It  has  its  source  in, 
and  is  the  present  product  of,  conjugal  difficulties  and  dis- 
cords existing  between  these  parties.  These  dissensions, 
through  want  of  mutual  forbearance  and  the  exercise  of  a 
spirit  of  forgiveness,  are  prolonged  to  a  degree  that  prom- 
ises permanent  desolation  to  a  home  that  was  once,  and 
might  still  be,  a  happy  one ;  and  that  bids  fair  to  entail  a 
heritage  of  humiliation  and  shame  upon  these  children, 
whose  happiness  and  welfare  both  parents  claim  to  be  striv- 
ing for. 

In  this  wrong  condition  of  things,  the  court  is  called 
upon  to  decide  upon  the  rival  claims  of  these  parents  to  the 
custody  of  their  common  offspring.  Much  of  the  argument 
addressed  to  the  court,  was  directed  to  a  discussion  of  the 
fitness  of  the  respective  parties  for  the  exercise  of  this  trust. 
The  facts  spread  before  us  for  our  guidance  were  drawn,  in 
a  large  measure,  from  testimony  taken  in  other  litigations 
between  the  parties,  much  of  it  exposing  to  view  the  pene- 
tralia of  their  connubial  life.  From  each  side  was  urged 
the  unfitness  of  the  other,  by  reason  of  the  conduct  of  each 
toward  the  other  from  the  beginning  of  their  domestic 
discord.  ' 


dead,  married  again  in  1855;  on  tho  husband's  return,  she  ceased 
cohabiting  with  her  second  husband.  On  her  petition  for  a  divorce 
from  her  first  husband,  on  the  ground  of  desertion,  and  his  cross-bill 
for  divorce  on  account  of  her  alleged  adultery  with  her  second  hus- 
band, the  court  granted  him  a  divorce,  and  gave  him  the  custody  of 
the  children.  On  appeal, — Ileld^  that,  although  the  divorce  was  good, 
yet  the  children  must  be  restored  to  their  mother. 

In  Messenger  v.  Messenger y  56  Mo,  S29y  on  cross-petitions,  on  the 
ground  of  desertion,  a  divorce  was  granted  to  the  husband,  but  the  two 
children,  apparently  about  eight  and  six  years  old,  were  ordered  to  be 
left  with  the  mother. 

In  lIcwUVs  Case^  11  Rich.  326^  the  wife,  without  justification,  aban- 
doned her  husband,  leaving  with  him  their  son,  about  seven  months 
old.  <)n  her  petition  to  obtain  his  delivery  to  her, — HeU.^  that, 
although  her  own  character  was  excellent,  yet,  as  she  had  established 
none  of  her  charges  of  unfitness  against  her  husband,  he  must  retain 
the  child. 

In  Com,  V.  Demottf  64  Pa,  St.  305^  note,  a  wife,  shown  to  be  high-tem- 
pered and  violent  when  aggravated  by  her  husband,  deserted   him, 
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It  is  quite  evident  that,  if  the  present  disposal  of  these 
children  were  made  to  depend  upon  our  determination  as  to 
which  of  these  parties  is  most  at  fault  in  their  general  con- 
troversy, it  might  be  difficult  to  decide.  Neither  can  be 
said  to  be  entirely  free  from  fault  with  respect  to  the  other. 
The  separation  of  the  wife  from  her  husband,  and  carrying 
with  her  his  children,  prolonged  as  such  separation  hafe 
been,  stands  adjudicated  as  being  without  sufficient  legal 
justification.  She  still  coTitinues  apart,  and  withdraws  her 
children  to  another  household,  where,  indeed,  their  material 
wants  may  be  cared  for  and  supplied,  but  where  they,  in 
their  young  years,  are  likely  to  lose  their  afiection  for  their 
father,  if  not  to  learn  to  look  upon  him  with  dislike  or  even 
dread.  She  has  made  no  tender  of  advances  toward  accom- 
modation, nor  manifested,  so  far  as  appears,  any  willingness 
to  meet  the  offers  and  overtures  of  her  husband  for  recon- 
ciliation, when,  perhaps,  a  kindly  word  from  her  might 
restore  unity  and  happiness  to  this  now  deserted  home. 
She  exposes  herself  to  the  inevitable  certainty  of  hearing 
dispraise  of  her  husband  and  the  father  of  her  children, 
when,  for  her  and  their  real  interests,  his  honor  and  good 
name  should  still  be  as  dear  to  her  as  her  own. 

On  the  other  hand,  the  first  fault  that  caused  this  wife  to 


taking  with  her  their  daughter,  five  years  and  three  months  old. — 
Held^  that  she  was  not  so  incapable  of  taking  care  of  the  child  that  it 
must  be  delivered  to  its  father. 

In  Carr  v.  Carr^  22  Gratt.  168y  a  divorce  was  granted  to  a  husband  for 
his  wife's  desertion,  although  she  had  been  driven  thereto  by  his  con- 
duct, which  was  rude,  petulant  and  penurious. — HeU^  that  their  child, 
although  a  female,  and  only  three  years  old,  must  be  restored  to  the 
father. 

In  Welch  v.  Welch,  S3  Wis.  53J!f,  a  wife  obtained  a  divorce  in  1861  for 
her  husband's  desertion,  and  also  the  custody  of  their  son,  about  a 
year  old.  Both  porents  afterwards  married  again.  In  1872  the  father 
obtained  an  order  transferring  the  boy,  then  fourteen  years  old.  to 
him,  upon  his  establishing  to  the  satisfaction  of  the  court  his  ability 
and  desire  to  provide  maintenance  and  education  suitable  to  the  boy's 
condition  and  prospects  in  life. 

In  Foster  v.  RedJUld^  60  Vt,  285,  on  the  ground  that  a  petition  for 
divorce  involves  not  only  the  interests  of  the  immediate  parties 
thereto,  but  also  those  of  their  children  and  of  the  public,  a  court, 
after  hearing  a  petition  brought  by  the  mother  of  two  young  children 
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leave  her  husband,  was  his;  and  this  court,  in  refusing  to 
support  a  decree  of  separation,  did  so,  not  upon  the  ground 
that  the  causes  of  complaint  against  him  were  untrue,  or 
not  of  such  a  character  as  to  plead  loudly  in  excuse  of  the 
wife's  withdrawal  from  his  home  and  society,  but  because 
they  had  faith  in  his  expressions  of  regret  for  the  past,  and 
believed,  on  the  strength  of  his  promises,  that  she  could, 
with  entire  security,  return  to  companionship  with  him.  It 
was  not  imagined  for  a  moment  that  the  aftection  for  his 
wife  and  children,  which  he  so  strongly  avowed,  could  ever 
permit  him  to  resort  to  either  violence  or  unfair  stratagem, 
to  restore  the  family  unity.  His  desire  for  their  return  to 
him,  unfeigned  as  I  believe  it  was,  resulted  in  acts  on  his 
part  bearing  a  hostile  appearance,  and  which  were  far  more 
likely  to  create  distrust  and  alarm  in  the  minds  of  both  wife 
and  children,  than  to  awaken  dormant  aftection  or  inspire 
confidence  in  the  sincerity  of  his  promises  and  professions. 
His  is  the  stronger  nature,  and,  however  ready  others  might 
be,  in  view  of  his  trying  situation,  to  look  with  forbearance 
on  his  attempts  to  ffbssess  himself  of  his  children  by  force, 
it  was  most  natural  for  his  wife  to  regard  them  (as  in  her 
return  to  the  writ  she  seems  to  do),  not  as  the  outgrowth  of 
aftection  for  his  children,  but  as  the  assertion  of  a  mastery, 
and  desifirned  to  coerce  her  to  his  wishes.  It  was  unwise  to 
forget  that  the  authority  which  a  husband,  as  head  of  the 
household,  is  permitted  to  wield,  has,  in  the  consideration 


for  a  divorce,  founded  on  her  husband^s  intolerable  cruelty  and  refusal 
to  support  her,  declined  to  grant  the  divorce,  and,  of  its  own  motion, 
continued  the  case,  with  a  view  to  a  reconciliation  of  the  parents,  and 
the  probable  better  support  and  education  of  the  children,  and  a 
higher  court  refused  to  interfere  by  procedendo.  See  Baygh  v.  Baugky 
37  Mich,  59. 

In  Chandler  v.  Chandler,  ^  Mich.  176,  a  decree  of  divorce,  granted  in 
August,  1868.  on  account  of  the  husband's  extreme  cruelty,  awarded 
the  child  (a  boy)  then  about  two  and  a  half  years  old,  to  its  mother. 
In  January,  1871,  the  fathers  petition  for  the  custody  of  the  boy,  no 
change  appearing  in  the  circumstances  existing  when  the  former 
decree  was  made,  was  denied. 

In  Scoggins  v.  Scoggins,  80  N,  C,  318,  on  a  wife's  petition  alleging 
cruelty,  and  that  her  husband  was  trying  to  dispose  of  his  property, 


5  Stew.]  JUNE  TERM,  1880.  747 


English  V.  English. 


of  human  and  divine  law,  its  better  title  in  the  confidence 
and  affection  which  repose  it  in  his  hands,  and  that  when  it  is 
asserted  by  force,  the  right  is  exposed  to  question.  He 
wields,  as  such  head,  a  scepter  of  peace,  and  not  of  passion 
and  conflict;  swayed  in  mildness,  it  is  far  less  likely  to 
break  in  his  grasp  than  when  brandished  in  power  and 
strife. 

The  faults  thus  attributed  to  these  litigants,  and  urged 
upon  the  court  by  the  opposite  sides,  as  elements  to  be  con- 
sidered in  reaching  a  decision,  unfortunate  as  they  are  in 
their  results  upon  their  own  lives  and  prospects  of  future 
happiness,  are  not  of  a  nature  to  affect  the  moral  fitness  of 
either  of  these  parents  to  have  the  control  of  the  children. 
The  character  of  the  father,  in  his  other  relations,  appears 
to  be  that  of  a  sober,  moral  and  industrious  man,  and  he 
lias  pecuniary  ability  amply  to  provide  for  his  children. 
Nothing  is  alleged  or  hinted  against  the  moral  character  of 
the  mother;  it  is  conceded  that  she  is  a  suitable  person  for 
the  trust,  and  that  she  has  done  and  is  doing  everything  for 
the  care  and  comfort  of  the  children  that  one  parent  can 
do.  The  chancellor  adjudged  rightly  in  placing  their  claims 
upon  an  equality ;  either  is  suitable  for  the  trust,  and  the 
welfare  of  the  children  remains  the  sole  criterion  for  deter- 
mination. 

The  true  interests  of  these  children  unquestionably  call 
for  the  united  care  of  both  their  parents,  but  as  in  the  pos- 


leave  the  state  and  abandon  her,  alimony  was  granted,  and  the  custody 
of  the  three  youngest  children,  who  were  girls,  given  to  the  mother, 
and  the  oldest,  a  boy,  to  the  father.  The  ages  of  the  children  are 
not  stated  in  the  case. 

In  Bennett  v.  Bennett,  IfS  Conn,  SIS,  the  mother  of  two  daughters,  aged 
five  and  nine  years,  after  living  with  her  husband  at  irregular  times 
for  several  years,  went  to  live  with  her  parents,  because  of  her  hus- 
band*s  inability  to  obtain  employment,  or  provide  for  her.  On  her 
petition,  alleging  desertion,  a  divorce  was  denied,  and  the  custody  of 
the  children  given  to  the  father,  who  was  of  good  moral  character  and 
attached  to  them,  and  although  he  was  unsuccessful  in  business,  yet 
his  mother  and  sister  were  cultured  persons  of  the  highest  character, 
morally  and  socially,  and  able,  pecuniarily,  and  willing  to  assume  to 
support  and  educate  the  children. — Rbp. 
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ture  which  the^*  have  assumed,  and  still  maintain  toward 
each  other,  this  cannot  be  had,  I  am  of  opinion  that  the 
chancellor,  in  deciding  to  leave  them  for  the  present  where 
they  are,  is  as  nearly  right,  under  all  the  circumstances,  as 
it  is  possible  to  be.  In  view  of  their  tender  years,  a  mother's 
care  seems  to  be  necessary  to  both ;  this  is  conceded  by  the 
appellant's  answer.  It  is  certainly  so  as  to  the  daughter, 
and  they  are  receiving  the  kindest  maternal  care  at  her 
hands.  Their  reasonable  wants  are  supplied,  clothing  and 
food  are  furnished,  and  the  advantages  of  good  schools 
afforded  them. 

That  the  children  desire  to  remain  with  the  mother, 
although  not  an  infallible  test  of  what  will  best  conduce  to 
their  true  happiness,  is,  nevertheless,  a  circumstance  entitled 
to  the  court's  consideration.  I  also  think  it  is  very  desira- 
ble that  these  children  should  be  kept  together  in  personal 
association,  until  other  and  more  important  considerations 
shall  render  a  separation  necessary.  It  is  neither  shown  in 
the  case,  nor  averred,  that  any  influence  is  exerted  over 
these  children  by  the  mother,  or  others  'about  them,  to 
prejudice  their  minds  against  their  father.  The  fear  that 
this  may  be  so,  introduces  one  of  the  most  troublesome  ele- 
ments in  this  case.  One  of  the  objects  of  the  law  is  to 
foster  and  encourage  mutual  affection  between  parent  and 
child.  An  important  purpose  of  education  is  to  train  chil- 
dren to  the  cultivation  of  filial  affection  and  confidence,  and, 
until  it  otherwise  appears,  we  must  rely  upon  the  good 
sense  and  justice  of  the  respondent,  that  she  will  not,  in 
this  respect,  abuse  the  trust  reposed  in  her,  or  permit  those 
in  whose  society  these  children  are,  by  act  or  word,  to  alien- 
ate their  affections  from  their  father. 

The  decree  settles  the  present  status  only  of  these  chil- 
dren, and  it  invites  the  father  to  seek  such  terms  of  access 
to  them  as  may  be  reasonable  in  the  judgment  of  the  chan- 
cellor. Of  these  he  may  avail  himself  if  he  desires  to  visit 
them.  Were  the  son  of  an  age  and  condition  of  health  to 
enter  upon  a  course  of  business  training,  I  should  have 
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regarded  it  as  promotive  of  his  interests  to  be  placed  under 
the  charge  of  his  father.  He  is,  however,  of  delicate  con- 
stitution, and  too  young,  as  I  think,  to  have  his  mind  so 
directed  now;  yet,  the  time  must  soon  come  when  the  inter- 
ests of  the  son  will  require  that  he  have  the  aid  and  guiding 
hand  of  some  proper  person  in  fitting  him  for  and  directing 
him  in  a  suitable  business  pursuit;  and  this  duty  no  one 
can  so  well  perform  as  a  father  who  has  experience  and  pos- 
sesses, or  is  worthy  of,  the  affection  and  confidence  of  his 
child.  This  father,  by  his  own  business  success,  has  given 
the  best  evidence  of  his  ability  and  qualification  for  the  dis- 
charge of  this  duty.  This  office  belongs  to  him  as  a  right 
as  well  as  a  duty.  He  has  done  nothing,  that  I  can  perceive, 
to  forfeit  his  right  to  such  control,  and  when  the  son  arrives 
at  a  proper  age,  if  this  unfortunate  separation  continues,  it 
will  be  difficult,  upon  any  reason  that  now  appears,  to  ofl^er 
eflectual  resistance  to  his  just  demand  to  resume  the  sole 
custody  of  the  son.  »  No  one  can  be  a  safer  guide  in  this 
respect  than  a  prudent  father;  no  one  is  likely  to  feel  a 
stronger  interest  in  the  future  of  his  boy  than  he ;  and  this 
father  would  be  unnatural  in  his  feelings  and  affections,  to 
a  degree  not  proved  by  anything  in  this  case,  if  he  did  not 
fully  equal  all  others  in  the  desire  for  the  success  and  pros- 
perity in  life  of  this  his  only  son.  For  the  present,  how- 
ever, I  think  the  children  should  remain  with  the  mother, 
and  I  shall  vote  to  affirm. 

Dixon,  J.  (dissenting). 

As  I  am  so  unfortunate  as  to  differ  with  my  brethren  in 
regard  to  the  proper  result  of  this  cause,  I  take  the  liberty 
of  stating  the  grounds  of  my  dissent. 

Upon  a  bill  filed  by  this  respondent  for  divorce  a  mensa 
et  ihorOy  because  of  cruelty,  this  court,  in  June,  1876  {W  C. 
E.  Gr,  579\  decreed  that  she  was  not  entitled  to  such 
divorce.  The  misconduct  of  her  husband,  then  complained 
of  by  her,  seemed  to  the  court  to  be  exceptionable,  and  to 
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have  grown  out  of  a  temporary  bodily  ailment  of  the  wife, 
aggravated  by  her  nervous  and  rather  delicate  constitution ; 
and,  "  looking  at  the  history  of  the  married  life  of  these 
parties,  the  affection  this  husband  has  always  manifested  for 
his  wife,  and  his  repentance  for  his  misconduct,*'  the  court 
concluded  that  there  was  no  reasonable  ground  to  apprehend 
any  further  transgressions. 

Upon  the  making  of  that  decree,  it  became  the  legal  duty 
of  the  respondent  to  return  with  her  children  to  the  home 
which  slie  had  left,  and  to  replace  herself  by  the  side  of 
him  to  whom  she  had  promised  to  cleave  so  long  as  they 
both  should  live.  Ever  since  her  departure,  up  to  the  pres- 
ent time,  that  home  has  been  kept  ready  to  receive  her,  and 
touching  entreaties  from  her  husband  have  again  and  again 
besought  her  reconciliation.  But  hitherto  she  has  disre- 
garded this  legal  and  sacred  duty,  and  has,  without  lawful 
cause,  withheld  from  this  petitioner  the  society  of  wife  and 
children,  to  which  he  was  entitled.  This  is,  I  think,  mis- 
conduct on  her  part,  such  misconduct  as  prevents  her  from 
establishing  upon  the  statute,  any  claim  to  equality  of  right 
with  her  husband  for  the  possession  of  her  children.  To 
hold  the  contrary  is  to  put  an  end  to  the  long-conceded 
right  of  the  husband  to  be  the  head  of  his  famil}'.  If  a  wife 
may,  in  the  absence  of  legal  justification,  remove  herself 
and  her  children  from  their  father's  domicile,  and  fix  their 
residence  in  a  phice  where  he  may  not  abide,  and  still  stand 
before  the  law  upon  an  equal  footing  with  him  as  to  their 
custody,  then  is  the  headship  of  the  husband  and  father  no 
longer  legally  recognized.  In  my  judgment  that  conclusion 
should  not  yet  be  reached,  and  this  controversy  should  be 
decided  upon  the  principle  that  the  father  is  entitled  to  have 
his  children,  unless  their  welfare  requires  that  they  should 
be  otherwise  disposed  of. 

But,  waiving  any  question  of  superior  right,  I  proceed  to 
consider  whether  the  happiness  and  welfare  of  these  chil- 
dren are  the  more  likely  to  be  promoted  in  the  custody  of 
the  mother  or  of  the  father.     And  by  happiness  I  do  not 
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mean  the  pleasure  of  remaining  with  the  parent  whom  they 
love,  as  compared  with  the  temporary  pain  of  separation 
from  her,  but  I  mean  that  more  permanent  enjoyment  of 
life  which  attends  upon  and  is  almost  identical  with  welfare. 

As  to  the  girl,  I  agree  that,  for  the  present,  she  ought  to 
remain  with  her  mother. 

The  boy  is  now  over  eleven  years  old,  not,  perhaps,  robust, 
but  of  average  healthfulness,  and,  as  his  aunt  says,  *'  seems 
to  be  very  smart,  reads  very  !iicely,  ciphers  and  writes  very 
nicely,  better  than  most  children  of  his  age."  He  has  there- 
fore reached  or  is  close  upon  that  stage  of  life  when  the  care 
and  nurture  of  a  mother  are  less  indispensable  than  the 
authority  and  control  of  a  father.  It  will  soon  be  proper  to 
determine  what  occupation  shall  engage  iiis  manhood,  and 
to  guide  his  youth  with  that  end  in  view. 

The  petitioner  is  a  mechanic  and  tradesman;  a  person  of 
at  least  ordinary  education  and  intelligence,  of  sobriety, 
industry  and  probity,  of  an  atFectionate  disposition,  and 
having  a  respectable  place  in  society.  By  prudent  man- 
agement, he  has  accumulated  a  moderate  fortune,  which 
supports  a  well-established  business  in  Jersey  City,  and  out 
of  which  he  provided,  and  is  able  to  provide,  for  his  family  a 
good  home  with  every  reasonable  comfort.  lie,  therefore, 
possesses  those  qualities  of  mind  and  heart  which  are  likely, 
under  favoring  conditions,  to  center  his  affections  upon  this 
only  son,  and  those  habits  of  thinking  and  living  which  are 
calculated  to  make  him  a  safe  guardian  for  his  boy.  He 
has,  also,  the  means  of  educating  his  son,  and  of  establish- 
ing him  either  in  his  own  business,  or  in  some  other  useful 
calling.  Under  his  control,  this  child  will  enjoy  far  better 
opportunities  for  comfortable  success  than  are  afforded  to 
most  youths. 

The  respondent  is,  perhaps,  possessed  of  somewhat  more 
culture  than  her  husband,  and,  but  for  her  disregard  of 
wifely  duty,  I  would  have  no  difficulty  in  believing  that  she 
is  endowed  with  those  estimable  traits  which  are  so  common 
to  her  sex.     She  is  without  means  of  her  own.     Her  father, 
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with  whom  she  has  taken  up  her  abode,  is  a  man  of  good 
character  and  standing,  but  rapidly  approaching  the  allotted 
limit  of  life.  Besides  the  respondent,  he  has  another  mar- 
ried daughter  with  children,  two  married  sons  with  chil- 
dren, and  an  unmarried  son.  He  seems  to  have  no  settled 
trade  or  profession.  Mrs.  English  says :  "  He  was  at  one 
time  teaming  for  Droy's  oakum  factory,  carting  oakam,  and' 
rope,  and  other  things."  At  present,  he  is  superintendent 
of  chemical  works.  His  pecuniary  resources  are  not  shown 
by  the  evidence,  but  enough  appears  to  justify  the  belief 
that,  among  all  the  objects  of  his  bounty,  this  grandson  will 
not  be  likely  to  receive  from  him  such  aid  and  advancement 
as  his  own  father  can  supply. 

This  statement  of  the  respective  positions  of  the  persons 
concerned,  drawn,  in  considerable  measure,  from  the  former 
opinion  of  this  court,  and  in  the  whole  warranted  by  the 
proofs,  strongly  inclines  rhe  to  the  judgment  that  this  boy's 
prospects  in  life  will  be  best  promoted  by  committing  him 
to  the  affection  and  control  of  his  father.  Nor  am  I 
unmindful  of  the  advantages  of  a  mother's  influence,  nor 
would  I  deprive  him  entirely  of  it.  For,  although  the  cus- 
tody of  this  son  should  be  given  to  the  petitioner,  yet,  in 
the  ordift'  of  the  court,  provision  should  be  made  for  his 
beifjg  a  frequent  visitor  to  his  mother's  residence,  and  thus, 
as  far  as  practicable,  her  proper  influence  may  be  retained. 

But  it  is  said  that,  in  a  few  years  hence,  the  court  may 
conclude  to  grant  what  the  petitioner  now  asks.  To  this 
delay,  however,  there  are  serious  objections.  The  evidence 
shows  that,  during  the  separation  of  these  parents,  the  love 
and  respect  of  the  children  for  their  father  have  cooled, 
and,  from  circumstances  not  necessary  to  be  discussed,  they 
have  imbibed  (to  use  the  respondent's  words)  "a  dread  and 
constant  fear  of  seizure  and  capture"  by  him.  A  continu- 
ance of  the  present  relations  cannot  but  intensify  these 
unhappy  sentiments,  and  soon  will  preclude  the  possibility 
of  the  petitioner's  instilling  into  the  mind  of  his  son  such 
filial  regard  as  alone  can  secure  to  the  son  the  lasting  affeo- 
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tion  of  his  father.  Then,  too,  this  petitioner,  under  the 
advice  of  most  experienced  counsel,  has  suffered  the  depri- 
vation of  his  children  for  years,  awaiting  the  time  when,  as 
they  judged,  an  application  to  the  law  would  be  most  likely 
to  succeed.  At  their  permission,  and  with  much  anxiety, 
trouble  and  expense,  doubtless,  he  has  now  appealed  for 
relief,  only  to  learn  that  he  must  still  stand  alone  in  the 
world,  expecting  the  coming  of  a  day,  no  one  can  tell  when. 
If,  under  this  rebuff*,  he  shall  withdraw  his  parental  desires 
and  shut  up  his  heart  to  selfishness,  who  shall  say  that  he 
is  worse  than  nature  has  made  many  men  ? 

''Even  here  I  will  put  ofif  my  hope,  and  keep  it 
No  longer  for  my  flatterer ;  ]^e  is  ahrowned 
Whom  thus  we  stray  to  find,  and  the  sea  mocks 
Our  frustrate  search  on  land.     Well,  let  him  go  I'' 

Such  a  hazard  I  am  not  willing  to  incur. 

Nor  do  the  precedents  in  this  and  other  courts  warrant 
further  delay.  In  State^  Baird  pros.  v.  Baird,  6  C.  E. 
Gr.  384,  where,  as  here,  the  father  was  seeking  from  the 
mother  possession  of  his  children,  and  where,  having  regard 
to  the  best  interests  of  the  children,  he  certainly  stood  upon 
no  better  vantage  ground,  as  compared  with  his  wife's  posi- 
tion, than  does  this  petitioner  in  relation  to  this  respondent, 
this  court,  while  leaving  with  the  mother  two  boys  of  the 
age  of  five  and  eight  years,  gave  to  the  father  the  custody 
of  three  others,  ten,  twelve  and  fourteen  years  old.  A 
similar  disposition  of  still  younger  boys  was  made  in  Com, 
V.  BriggSy  16  PicL  203^  and  8iait  v.  Paine^  4,  Humph  523. 
I  know  of  no  opposing  ease. 

The  statute  of  our  state  contemplates  that,  as  a  rule,  a 
child  of  seven  years  should  be  with  its  father.  Thus  both 
the  legislature  and  the  courts  have  indicated  that  ordinarily 
the  welfare  of  a  boy  as  old  as  ten  years  will  be  best  sub- 
served under  his  father's  eye.  I  can  find  no  fact  in  the 
character  or  circumstances  of  any  of  these  parties  which 
should  make  this  case  an  exception  to  this  wise  and  natural 
rule.     And  if  it  be  for  the  good  of  society  that  lands  and 
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chattels  shall  be  secured  to  us  under  uniform  laws  that  may 
be  known,  much  more  should  our  children — these  dearest 
possessions,  the  ornaments  of  middle  age  and  the  props  of 
declining  years — not  be  arbitrarily  torn  away. 

There  is  another  consideration  not  yet  adverted  to,  one, 
perhaps,  not  of  controlling  moment,  but,  nevertheless,  well 
worthy  to  be  remembered.  "When,  four  years  ago,  this 
court  reversed  the  chancellor's  decree  for  the  legal  separa- 
tion of  these  parents,  it  was  hoped  that  they  would  be 
re-united.  The  father,  stripped  of  every  domestic  joy,  has 
earnestly  and  sincerely  sought  that  re-union.  It  is  even 
now  urged  against  him,  by  the  advisers  of  the  respondent, 
that  this  proceeding  aims  more  at  the  recovery  of  his  wife 
with  her  children  than  ot  the  children  alone.  The  mother, 
crushing  out  her  wifely  love  under  a  sense  of  wrong  endured, 
consoled  for  what  slie  has  given  up  by  the  society  of  her 
children  and  her  parents,  has  silently  resisted  her  husband's 
desires.  That  the  best  interests  of  these  children  depend 
upon  the  complete  rehabilitation  of  the  petitioner's  home,  is 
unmistakable.  If  this  boy  be  with  his  father,  and  this  girl 
be  with  her  mother,  both  dwelling  respectably  in  the  same 
city,  and  there  be,  as  there  ought,  frequent  visitation  on  the 
part  of  these  children  to  both  parents,  this  court's  purpose 
of  reconciliation  may  yet  be  accomplished.  What  the  hus- 
band alone  has  not  been  able  to  secure,  the  husband  and 
son  together  may  bring  to  pass — the  restoration  of  this 
respondent  to  a  full  sense  of  her  duty  as  a  wife  and  mother. 

The  decree  below,  as  to  the  son,  should  be  reversed. 

For  afhrmancc — Beasley,  C.  J.,  Depue,  Knapp,  Magib, 
Reed,  Scudder,  Van  Syckel,  Clement,  Dodd,  Grebn, 
Laturop — 11. 

B'or  reversal — Dixon — 1. 
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The  National  Docks  Railway  Company  and  others, 

appellants, 

V. 

The  Central   Railroad  Company  op  New  Jersey   and 

others,  respondents. 

1.  When  a  corporation  exists  de  facto,  the  court  of  chancery  cannot, 
at  the  instance  of  private  parties,  restrain  its  operations  upon  the 
ground  that  its  organization  is  not  de  jure.  In  such  case  the  proper 
remedy  is  by  quo  warranto,  or  information  in  the  nature  thereof,  insti- 
tuted by  the  attorney -general. 

2.  The  general  railroad  law,  in  respect  to  the  delegation  of  the 
power  of  eminent  domain  to  corporations  organized  under  it,  is  con- 
stitutional. 

3.  Railroads,  constructed  under  the  general  railroad  law,  become, 
ipw  facto,  public,  because  the  public  have  the  right  of  passage  thereon 
by  paying  reasonable  and  uniform  tolls,  and  that,  regardless  of  the 
motives  of  their  projectors  or  the  generality  of  their  probable  use. 

4.  The  general  railroad  law  authorizes  the  organization  of  a  company 
to  build  a  railway  wholly  within  one  city. 

5.  A  preliminary  injunction  should  not  be  granted,  when  the  right 
on  which  the  complainant  founds  his  claim,  is,  as  a  matter  of  law, 
unsettled. 


Upon  appeal  from  an  order  granting  a  preliminary  injunc- 
tion, reported  in  Central  R.  B.  Co.  v.  Penna.  B.  R.  Co.y4 
Stew.  Eq.  475. 

Mr.  H.  C.  Pitney^  for  the  National  Docks  Railway  Com- 
pany, cited — 

State^  M.  ^  E.  B.  B.  Co.  pros.  v.  Hudson  Tunnel  Cfa.,  9  Vr. 
648;  Tucker  v.  Freeholders ^  Sax.  282 ;  Eden  on  Inj.,  ^14;  2 
Story's  Eq.  Jur.  875;  Kerr  on  Inj.  *13;  Smithurst  v.  Edmunds, 
1  McCart.  413;  Angel  v.  Smith,  9  Ves.  335;  Sutton  v.  Beese,  9 
Jur.  {N.  S.)  456;  Eyian  v.  D.  B.  ^  C  B.  Co.,  L.  B.  {6  Eq.) 
14;  BusseU  v.  E.  A.  B.  Co.,  3  MacN.  ^  G.  104;  ^^  ^  Fraud 
and  Mistake  42;  Fetrine  v.  Farr,  2  Zab.  356;  AUen  v.  Stevens, 

49 


756         €OURT  OF  ERRORS  AND  APPEALS.    [32  Eq. 


National  Docks  R.  R.  Co.  v.  Central  R.  R.  Co. 


5  Dutch.  609;  Coster  v.  7Ue  Water  Company,  3  C  K  Gr.  66; 
State,  Atkinson  pros.  v.  Bishop,  10  Vr.  S26;  Rugby  Charity  v. 
Merriweather,  11  East  376,  n;  Bateman  v.  Bluck,  18  Q.  B. 
870;  Campbell  v.  Lang,  28  Eng.  L.  ^  Eq.  30;  People  v.  King- 
man, 2J^  N.  Y.  660;  People  v.  Van  Alstyne,  3  Keyes  35;  Mills 
on  Em.  Dofn.  §§  12,  13;  Shaver  v.  Starrett,  i  Ohio  St.  498; 
Talbot  V.  Hudson,  16  Gray  ^17;  Edgewood  R.  R.  Co.^s  Appeal^ 
79  Pa.  St.  257;  Munn  v.  Rlinois,  94  U.  S.  S.  C.  113;  Rensse- 
laer ^  Sar.  R.  R.  Co.  v.  Davis,  43  N.  Y.  137;  Black  v.  Del. 
^  Rar.  Co.,  9  C.  E.  Gr.  455;  Rar.  ^  D.  B.  R.  Canal  Co.  v. 
Del.  ^  Rar.  Co.,  3  C.  E.  Gr.  646;  M.  ^  E.  R.  R.  Co.  v. 
Cen.  R.  R.Co.,2  Vr.  205,  213;  N.  Y.  Cen.  R.  R.  v.  Gas  Co., 
63  N.  Y.  326,  334;  Matter  of  Townsend,  39  N.  Y.  171;  Hay- 
ward  V.  Mayor  ^c,  7  N.  Y.  326;  Cooky's  Const  Lim.  p.  638; 
Field  on  Corp.  §  440;  JBuffab  ^  N.  Y.  R.  R.  v.  Brainard,  9 
N.  Y.  100 ;  Weir  v.  St  Paul  R.  R.  18  Minn.  166 ;  Secombe 
V.  R.  R.  Co.,  23  Wall.  108;  People  v.  Smith,  21  N.  Y.  696. 

Mr.  I.  W.  Scudder,  for  Pennsylvania  Railroad  Company, 
cited — 

New  Central  Coal  Co.  v.  George's  Creek  Coal  ^  Iron  Co.,  37 
Md.  639;  Hayes  v.  Risher,  32  Pa.  St  169;  Bankhead  v. 
Brown,  25  Iowa  540  ;  Harvey  v.  Thomas,  10  Watts  (Pa.)  66  ; 
Messenger  v.  Penna.  R.  R.  Co.,  7  Vr.  410,  8  Vr.  535; 
Hughes  v.  Chester  ^^  Holyhead  R.  Co.,  3  DeG.  F.  ^  J.  352; 
Mills  on  Em.  Dom.\  15;  W.  Va,  Trans.  Co.  v.  Oil  Co.,  5  W. 
Va.  382;  aarke  v.  Blackmar,  47  N.  Y.  (2  Sickles)  166;  R. 
R.  Comers  v.  Portland  ^  Oxford  Cen.  R.  R.  Co.,  63  Me. 
269;  New  England  Ex.  Co.  v.  Me.  Cen.  R.  R.  Co.,  57  Me. 
188;  2  Shelford  on  Railways  790;  Pierce  on  Am.  R.  R.  Law 
89;  Northern  R.  R.  Co.  v.  Miller,  10  Barb.  260;  Moore  v. 
Hudson  River  R.  R.  Co.,  12  Barb.  156;  Schenectady  ^  Sara^ 
toga  Plank  Road  Co.  v.  Thatcher,  11  N.  Y.  102;  Meadow  Dam 
Co.  V.  Gray,  30  Me.  540;  Sparrow  v.  Evansville  ^  Crawford- 
shire  R.  R.  Co.  7  Ind.  369;  Atfy-Gen.  v.  Stevens,  Sax.  371; 
Ate y- Gen.  v.  Utica  Ins.  Co.,  2  Johns.  Ch.  376;  Atfy-Gen.  v. 
The  Bank  of  Niagara,  Hopkins  Ch.  409;  AWy-Gen.  v.  JSitrl 
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of  Clarendon,  17  Ves.  4,92;  Updegraff  v.  Crans,  47  Pa.  St.  lOS; 
People  V.  Saratoga  ^  Bennsselaer  R.  R.  Co,,  IB  Wend.  128 ; 
N.  Y.  Elevated  R  JR.  Co.  70  N.  Y.  SS7;  Eioing  v.  City  of  St. 
Louis,  5  Wall  ( V.  S.  Sup.  Q.)  4^3;  M.  ^  E.  R.  R.  Co.  v. 
Cm.  R.  R.  Co.,  2  Vr.  W6;  State,  National  Railway  Co.  pros. 
y.  Eastern  ^  Amboy  R.  R.Co.,7  Vr.  186;  State,  The  U.  N.  J. 
R.  R.  ^  C.  Co.  pros.  v.  TheComWs  of  Railroad  Taxation,  8 
Vr.  2 40;  Worcester  v.  Norwich  ^  Worcester  R.  R.  Co.,  109 
Mass.  114;  State,  M.  ^  E.  R.  R.  Co.  pros.  v.  Haight,  6  Vr. 
41;  State,  M.  ^  E.  R.  R.  Co.  pros.  v.  Hudson  Tunnel  ^  R. 
R.  Co.,  9  Vr.  648;  People  v.  Smith,  21  N.  Y.  £98. 

Mr.  J.  D.  Bedle,  for  respondents,  cited — 

R.  ^  D.  B.  R.  Co.  V.  D.  f  R.  C.  Co.,  S  C.  E.  Gr.  646, 
667;  Penn.  R.  R.  Co.  v.  Nat.  R.  R.  Co.,  8  C  E.  Gr.  441;  BiU 
V.  Beach,  1  Beas.  31 ;  Booth  v.  Wonderly,  7  Vr.  261;  M.  ^  E. 
R.  R.  Co.  V.  Sussex  R.  R.  Co.,  2  C  E.  Gr.  643;  Long  Branch 
Om'rs  V.  W.  E.  R.  R.  Co.,  2  Stew.  Eq.  666;  A.  ^  0.  R.  R.  Q)., 
V.  Sullivant,  6  Ohio  St.  278;  D.  L.  ^  W.  R.  Co.  v.  Erie  R. 
Co.,  6  C.  E.  Gr.  299;  Flower  v.  Lm.  B.  ^  S.  C.  R.  Co.,  11^ 
Jur.  {N.  S.)  406;  Buf.  ^  N.  Y.  R.  R.  v.  Brainard,  9  N.  Y* 
100;  Bos.  Water  Co.  v.  B.  ^  W.  R.  R.  Co.,  23  Pick.  360; 
MiUs  on  Em.  Dom.  §  84;  Ches.  C  Co.  v.  Union  Bank,  4 
Oranch  C  C.  76 ;  Bonaparte  Case,  Baldw.  C.  C  221;  Jac. 
Law  Die,  tit.  Ad  Quod  Damnum;  Peter sdorfs  Abr.,  tit.  Ad 
Quod  Damnum;  CovmffCs  Dig.,  tit.  Ad  Quod  Damnum;  Viner^s 
Abr.,  tit.  Ad  Quod  Damnum;  F.  N.  B..221--6;  2  Bum's 
Jus.  Highw.  600 ;  State  v.  Crane,  7  Vr.  394 ;  Weir  v.  St.  Paul 
R.  R.,  18  Minn.  166  ;  Renns.  ^  Sar.  R.  R.  v.  Davis,  4,  Rand 
14s ;  Chatham  Drainage  Case,  6  Vr.  6O4 ;  1  Redf.  RaUw.  8. 

Mr.  Barker  Gummere,  for  respondents,  cited — 

Fink  V.  Bundle,  10  Beav.  318 ;  Rar.  ^  Del.  Bag  R.  R.  Co. 
V.  Del.  ^  Rar.  Can.  Co.,3  C.  E.  Gr.  646;  Penna.  R.  R.  Co. 
V.  Nat.  R.  R.  Co.,  7  C.  E.  Gr.  4i,  8  C.  E.  Gr.  4^1;  Osborne 
y.  WiOiamSy  18  Vea.  379;  Battersby  v.  SmUh,  3  Madd.  110; 
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Howard  v.  Earl  of  Shrewsbury,  L.  E.  {S  Ch.  App.)  760; 
Story's  Efj.  Juris.  §§  68,  71 ;  Hill  v.  Beach,  1  Beas.  31 ;  State 
V.  D.  L.  ^  W.  R.  i?.,  1  Vr.  473;  McGregor  v.  Erie  R.  R,  6 
Vr.  US;  Holbert  v.  St.  Louis  R.  R.,  45  Iowa  23;  AtCy-Gen. 
V;  D.  ^  B.  B.  R.  R.,  12  a  E.  Gr.  631,  6U;  ^^.  ^  E.  R.  R. 
V,  a  R.  R.,2  Vr.  205,  210;  North  Mo.  jR.  R.  v.  Lacklanif, 
25  Mo.  515;  North  Mo.  R.  R.  v.  Gott,  25  Mo.  5^0;  Iron  R. 
R.  Co.  V.  Ironton,  19  Ohio  St.  299 ;  Memphis  Co:  v.  Memphis, 

4  Coldw.  419;   People  v.  Smith,  21  N.  Y.  595;   Matter  of 
Albany  St.,  11  Wend.  152;  Matter  of  Fowler,  53  N.  Y.  60; 
Backus  V.  Lebanon,  11  N.  II.  19  ;  Hannibal  v.  R.  R.  Co.,  ^9 
Mo.  480;  Bankhead  v.  Broicn,  25  Iowa  540;  C.  R.  ^  T.  R. 
R.  V.  Lake,  71  III.  333;  Scudder  v.  Trenton  Falls  Co.,  Sax. 
694;  Bellona  Company^ s  Case,  3  Bland  44^;  Brown  v.  Beatty, 
34  Miss.  227 ;  Buffalo  R.  R.  v.  Ferris,  26  Tex.  588 ;  Bards- 
town  R.  R.  V.  Metcalfe,  4  Mete.  200 ;  Giesy  v.  C.  W.  ^c.  R. 
R.,  4  Ohio  St.  308;  Renn.  ^  S.  R.  R.  v.  Davis,  43  N.  Y.  137; 
Boston  W.  P  Co.  V.  B.  ^  W.  R.  R.,  23  Pick.  360,  395;  Ford 
V.  Chicago  R.  R.,  14  Wis.  617 ;  Sedgwick  on  Const.  Laic  135 y 
442,  442;  Cooky  on  Const.  Lim.  *116,  *117,  *410-413  notes, 
*538;  Mills  on  Em.  Dom.  11 ;  Field  on  Corporations  440 ;  2 
Dillon  on  Municipal  Coiporations  453;  1  Potter  on  Corporations 
162  ;  Tide  Water  Co.  v.  Coster,  3  C.  E.  Gr.  54,  63,  518 ;  Weir 
V.  St.  Paul  ^c.  R.  R.,  18  Minn.  155;  Buffalo  R.  R.  v.  Brain- 
ard.  9  N.  Y.  100 ;  Drainage  along  Request,  12  Vr.  175 ;  6  Vr. 
504;  Pater  son  v.  Society  ^c,  4  Zab.  385 ;  D.  ^  R.  Canal  v. 
R.  ^D.  B.  R.R.,1  C  E.  Gr.  321;  State  v.  Morris  Pleas,  7 
Vr.  72 ;  Washington  Im.  Co.  v.  Price,  Hopk.  Ch.  2 ;  Taylor 
V.  Commissioners,  105  Mass.  225 ;  Dimes  v.  Grand  J.  Ganalj 

5  H.  of  L.  Cas.  759,  793;  Peck  v.  Freeholders,  Spen.  467 ^ 
469,  4  Zab.  656,  657  ;  Schroeder  v.  Ehlers,  2  Vr.  44,  49 ;  State 
V.  Crane,  7  Vr.  394,  397. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J 

The  character  of  the  bill  filed  in  this  cause,  of  the  affi- 
davits annexed  thereto,  and  of  those  presented  by  the 
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defendants,  is  fully  shown  in  the  opinion  of  the  chancellor 
{4  Stew,  Eq.  i75)y  and  need  not  be  here  restated. 

The  chancellor  granted  an  injunction,  in  accordance  with 
the  prayer  of  the  bill,  restraining  the  National  Docks  Rail- 
way Company  and  its  incorporators,  and  the  other  defend- 
ants, from  constructing  the  railroad  described  in  the  articles 
of  association  of  said  company,  across  any  of  the  lands  or 
tracks  of  the  Central  Railroad  Company,  and  from  taking 
and  condemning,  or  instituting  any  proceedings  to  take  and 
condemn,  any  of  said  lands  or  tracks,  or  to  acquire  the  right 
of  crossing  the  same  for  the  purpose  of  constructing  said 
railroad  across  the  same,  until  they  should  fully  answer  the 
bill,  and  the  court  should  make  other  order  to  the  contrary. 
This  injunction  virtually  stops  the  operation  of  the  National 
Docks  Railway  Company,  and,  if  made  perpetual,  would 
render  the  incorporation  nugatory. 

The  grounds  for  the  allowance  of  the  writ  are,  that  the 
corporators  are  mere  agents  of  the  National  Storage  Com- 
pany, and  the  moneys  which  they  have  paid  in  and  expect 
to  pay  in  upon  their  stock  subscriptions,  are  solely  the 
moneys  of  that  company,  and  that  the  road  is  designed  to 
be  onlj'  the  means  of  providing  the  storage  company  with 
transportation  for  its  merchandise  from  the  line  of  the  New 
Jersey  Railroad,  across  the  Central  Railroad,  to  its  depots, 
and  hence  is  for  what  is  averred  to  be  a  private  purpose. 

These  reasons,  if  they  have  any  force,  go  directly  to  the 
legality  of  the  organization  of  the  railway  company.  If 
they  should  prevent  the  exercise  by  the  company  of  the 
powers  which  the  general  railroad  law  confers  upon  corpo- 
rations created  under  it,  it  is  because  the  company  should 
not  have  been  created  in  the  mode  and  for  the  purposes 
in  and  for  which  it  has  been  organized,  and  should  be  dis- 
banded. It  is  not  denied  that  every  formal  requirement  of 
that  law  has  been  complied  with,  and  that,  to  all  external 
appearance,  this  company  is  a  corporation  by  virtue  of  its 
provisions,  but  it  is  claimed  that,  the  motives  and  purposes 
of  its  corporators  being  what  they  are,  they  have  usurped  a 
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corporate  existence  which  the  law  did  not  authorize  them 
to  assume,  and  hence,  while  they  may  retain  the  form,  they 
cannot  exercise  the  functions  of  a  corporation.  Not  because 
this  corporation  threatens  to  assail  any  rights  of  the  com- 
plainants, which,  if  lawfully  organized,  it  would  not  be  per- 
mitted to  invade,  but  because  it  is  a  corporation  de  facto 
merely,  and  not  de  jure,  does  the  chancellor  prevent  it  from 
doing  what  only  a  legal  corporation  may  do. 

An  inquiry  and  judgment  of  this  nature  are,  we  think, 
beyond  the  powers  of  the  court  of  chancery,  at  least  in  a 
suit  between  private  parties. 

Whenever  it  is  sought  to  impugn  the  legality  of  a  corpo- 
ration which  exists  under  the  forms  of  law.  the  remedy  is  by 
quo  warranto,  or  information  in  the  nature  thereof,  instituted 
by  the  attorney -general.  Said  Ashhurst  J.,  in  Rex  v.  Pas- 
more,  3  T.  R.  199  (^44)-  "-A.  quo  warranto  is  necessary  where 
there  is  a  body  corporate  de  facto,  who  take  upon  themselves 
to  act  as  a  body  corporate,  but,  from  some  defect  in  their 
constitution,  they  cannot  legally  exercise  the  powers  they 
affect  to  use."  And,  in  Rex  v.  Corporation  of  Carmarthen^  2 
Bwr,  869,  it  was  asserted  by  Lord  Mansfield  and  Mr.  Justice 
Denison,  and  conceded  by  all  the  counsel,  "That  there  was 
no  instance  of  any  information  in  nature  of  a  quo  warranto 
being  brought  against  any  corporation,  as  a  corporation,  for 
an  usurpation  on  the  crown,  but  by  and  in  the  name  of  the 
attorney -general,  on  behalf  of  the  crown."  These  views  are 
approved  in  State  v.  Paterson  ^  Hamburg  Turnpike  Co.,  1  ZaJb.  9^ 
and  are  maintained  and  applied  in  numerous  cases  cited  in 
the  text-books  on  this  subject.  We  think  they  are  accurate 
statements  of  the  law  applicable  to  the  case  in  hand. 

An  apposite  precedent  may  be  found  in  Attorney- General 
V.  Stevens,  Sax.  869,  where,  be  it  noted,  the  state's  officer 
was  the  informant.  There,  a  case  closely  resembling  the 
present  one  was  deemed  not  to  be  within  the  jurisdiction  of 
the  court  of  chancery.  The  object  of  the  information  was 
to  restrain  the  defendants,  who  professed  to  act  under  the 
authority  of  the  C.  and  A.  B.  R.  Company,  and  also  said 
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company,  from  erecting  a  bridge  over  South  river,  in  Mid- 
dlesex county.  The  first  ground  for  relief  was,  that  the 
company  had  no  legal  existence,  inasmuch  as  the  terms  of 
its  charter  had  not  been  complied  with;  and,  consequently, 
the  proceedings  of  the  company  were  void.  The  allegation 
was,  that  the  commissioners  to  receive  subscriptions  of 
stock  had  not  fairly  opened  the  books  to  the  public,  but 
had  subscribed  for  all  the  stock  themselves,  in  their  own 
names  and  the  names  of  a  few  of  their  friends.  Chancellor 
Vroom  said  :  "  The  object  appears  to  be  to  bring  before  the 
the  court  the  question,  whether  the  commissioners  acted  in 
compliance  with  the  law  and  in  good  faith.  It  is  proper  to 
inquire  how  far  this  court  will  undertake  to  look  into  these 
matters  thus  incidentally  brought  before  it,  and  decide  upon 
their  illegality  or  irregularity.  I  am  not  satisfied,  under 
existing  circumstances,  and  with  the  facts  before  me  dis- 
closed by  the  information  itself,  that  it  is  the  province  of 
this  court  to  interfere  in  the  manner  desired.  Here  is  a  set 
of  men  claiming  to  be  a  legally  incorporated  company  under 
the  act  of  the  legislature,  exercising  all  the  powers  and 
functions  of  a  corporation.  They  are  a  corporation  defacto^ 
if  not  de  jure.  Everything  necessary  to  constitute  them  a 
corporation  has  been  done,  colorably  at  least,  if  not  legally, 
and  I  do  not  feel  at  liberty,  in  this  incidental  way,  to  declare 
all  their  proceedings  void,  and  treat  them  as  a  body  having 
no  rights  or  powers.  It  has  been  seen  that  the  court  will 
not  do  this  where  a  corporation,  properly  organized,  has 
forfeited  its  privileges,  and  there  is  but  little  difference,  in 
principle,  between  the  two  cases.  In  both,  the  corporation 
is  actually  in  existence,  but  whether  legally  and  rightfully 
so,  is  the  question.  And  it  appears  to  me  that  if  the  court 
can  take  cognizance  of  the  matter  in  this  case,  it  must  in 
all  others  where  it  can  be  brought  up,  not  only  directly,  but 
incidentally.  The  corporation  is  now  organized,  and,  if 
acting  without  authority,  is  liable  to  be  brought,  at  any  time, 
before  a  competent  tribunal,  in  a  mode  the  legality  of  which 
cannot,  as  I  apprehend,  be  questioned." 
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This  decision  was  rendered  half  a  century  ago,  and  its 
propriety  has  never  hitherto  been  doubted.  It  correctly 
indicates  a  line  beyond  which  the  powers  of  the  court  of 
chancery  do  not  extend,  and  which  must  be  transgressed  if 
the  present  injunction  is  to  be  sustained  upon  the  reasons 
for  which  it  was  issued.  We  think,  therefore,  that  that 
court  cannot  deny  to  the  National  Docks  Railway  Com- 
pany the  powers  granted  by  the  general  railroad  law,  either 
because  the  money,  to  be  used  for  carrying  on  its  works  has 
come,  or  is  designed  to  come,  from  improper  sources,  or 
because  the  chief  use  to  be  made  of  its  railroad  will  be  the 
transportation  of  the  merchandise  of  the  storage  company. 

Unless,  then,  other  reasons  exist  for  this  injunction,  it 
cannot  be  maintained.  And  several  others  are  pressed 
upon  our  attention. 

The  most  important  of  these  is,  that  the  general  railroad 
law  is  unconstitutional,  so  far  as  it  undertakes  to  invest 
corporations  created  under  it  with  the  power  of  eminent 
domain.  The  argument  presented  upon  this  point,  and 
elaborated  by  counsel  with  much  acumen,  was,  that  the 
legislature  must  determine  upon  the  necessity  of  an  enter- 
prise, before  private  property  can  be  condemned  for  its 
uses,  and  that  the  power  of  so  determining  cannot  be  dele- 
gated to  any  other  body,  a  fortiori^  to  a  body  interested  in 
the  enterprise;  that,  by  the  general  railroad  law,  the  legis- 
lature has  virtually  attempted  such  delegation,  by  enacting 
that,  whenever  the  requisite  number  of  incorporators  shall 
deem  it  for  their  interest  to  build  a  railroad  under  the  act, 
then  private  property  may  be  compulsorily  taken  therefor. 
When  this  proposition  is  narrowed,  as  counsel,  in  view  of 
the  uniform  legislation  of  this  state  and  all  others,  felt  con- 
strained to  narrow  it,  by  conceded  limitations,  it  claims 
that,  although  the  legislature  may  delegate  to  the  interested 
corporation  the  power  of  defining  the  route  of  its  road,  and 
so,  of  determining  whether  the  property  of  A.  or  of  B.  shall 
be  condemned,  yet  the  legislature  must  itself  fix,  at  least  in 

general  way,  the  termini  of  the  line — must  say,  for  example, 
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that  a  company  may  "  construct  a  canal  from  the  waters  of 
the  Delaware  river  to  the  waters  of  the  Raritan,"  before  the 
right  of  eminent  domain  can  be  conferred  upon  it.  When 
thus  reduced,  it  appears,  I  think,  to  be  of  not  much  import- 
ance to  private  interests  whether  the  proposition  be  main- 
tained or  overthrown.  If  all  the  lands  which  can  be 
traversed  by  a  canal  beginning  in  the  Delaware  river  and 
ending  in  the  Raritan  river,  may  be  submitted  to  the 
selection  of  an  interested  corporation  to  be  organized  and 
controlled  by  whosoever  shall  invest  their  means  in  the 
enterprise,  the  scope  of  legislative  power  is  not  materially 
widened  by  disregarding  any  such  barriers  as  this  rule  aims 
to  set  up.  If  the  right  to  select  within  so  large  and  unde- 
fined an  area  may  be  delegated,  no  principle  can  be  formu- 
lated which  will  exclude  any  portion  of  the  state.  The 
legislature  cannot,  with  propriety,  be  said  to  have  decided 
upon  the  necessity  of  a  canal  wherever,  from  the  Delaware 
to  the  Raritan,  the  company  may  choose  to  construct  it,  in 
any  other  sense  than  it  may  to  have  decided  upon  the 
necessity  of  railroads,  wherever,  in  the  state,  capital  may 
be  willing  to  build  them.  The  difterence  is  only  in  degree, 
not  in  essence. 

But,  in  truth,  the  whole  proposition  rests  upon  an 
unsound  basis.  It  is  not  indispensable  that  the  legislature 
shall  determine  that  any  given  enterprise  is  necessary  or 
proper,  before  putting  in  operation  the  power  of  eminent 
domain.  This  power  is  primarily  an  absolute  one,  and 
theoretically  exists  in  this  absolute  form  in  the  ultimate 
source  of  authority  in  every  organized  society.  In  the  con- 
stituted government  of  this  state,  the  right  of  exercising  it 
has  been  confided  to  the  legislature,  restricted  by  only  two 
conditions:  one,  that  compensation  shall  be  made  to  the 
owner  of  the  property  taken;  the  other,  that  the  use  for 
which  property  may  be  taken  shall  be  a  public  use.  In 
other  respects  it  is  without  limit.  Whether  the  purpose  to 
be  subserved  be  necessary  or  wise,  is  for  the  legislature 
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alone.  That  body,  also,  must  decide  when  or  under  what 
circumstances  the  occasion  for  its  exercise  arises;  but 
whether  the  legislature  will  await  the  actual  existence  of 
the  occasion,  before  determining  to  employ  its  prerogative, 
or  will  declare  in  advance  what  condition  of  things  shall 
furnish  the  exigency  for  its  agents  to  act,  is  a  question 
purely  for  legislative  discretion.  To  submit  the  control  of 
these  matters  to  others,  is  to  restrict  a  power  which,  in  these 
directions,  is  absolute.  The  courts  may  see  that  compensa- 
tion is  made,  that  the  use  is  public,  and  that  the  case  is  one 
wherein  the  legislature  has  indicated  its  will  that  the  power 
should  be  enforced,  but  beyond  that  the  judiciary  is  with- 
out authority.  If  it  be  averred  that  the  legislature  has 
acted  unreasonably  or  absurdly,  the  answer  is,  stet  voluntas 
pro  ratione. 

These  I  understand  to  be  the  sentiments  expressed  by 
every  writer  on  this  topic,  and  by  every  judge  in  this  state, 
whose  opinion  concerning  the  matter  is  recorded,  so  far  as 
they  have  come  to  my  notice;  and  I  refer  to  the  following 
authorities  collated  by  counsel :  Smith's  Com.  p.  Jfi7  §  SIS; 
Sedgwick  on  Const  Law  44£;  Cooky's  Const  Lim.  *6S8;  Mills 
Em.  Dom.  §  11;  Field  on  Corp.  §  UO;  2  Dillon  on  Mm.  Corp. 
§  4B3;  1  Potter  on  Corp.  §  16^;  Tide  Water  Co.  v.  Chster,  S 
a  E.  Gr.  618. 

If  the  question  were  res  nova^  I  can  see  ground,  in  pure 
reason,  for  contending  that  the  sovereign  cannot  delegate 
any  branch  of  this  prerogative  of  eminent  domain  to  noa- 
political  agents,  any  more  than  it  can  so  delegate  its  power 
of  taxation ;  but  that  position  being  now  plainly  untenable, 
in  view  of  the  constant  practice  of  legislatures  and  the  uni- 
form adjudications  of  courts,  there  remains  no  room,  in  my 
judgment,  to  doubt  the  constitutionality  of  such  provisions 
as  our  general  railroad  law  embodies  on  this  subject.  Their 
efficacy  has  been  already  twice  assumed,  if  not  adjudged,  iu 
this  court.  State^  M.  ^  E.  R.  R.  Co.  v.  Hudson  Tunnel  JR. 
R.  Co.f  9  Vr.  648;  Hudson  Tunnel  Co.  v.  Attomey-G^enenU^ 
Jg  a  E.  Or.  673. 
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But  it  is  next  insisted,  by  the  complainants,  that  the  road 
which  the  National  Docks  Railway  Company  intends  to 
construct  will  be  a  private  and  not  a  public  one,  and  to  estab- 
lish this  they  adduce  the  purposes  of  the  corporators.  But 
I  think  these  purposes  are  foreign  to  the  inquiry.  The 
character  of  the  road,  in  this  respect,  is  dependent,  not  on 
the  designs  of  its  projectors,  but  on  the  terms  of  the  law 
which  governs  it.  Said  Judge  Baldwin,  in  Bonaparte  v. 
C.  ^  A.  B.  B.  Co.,  Bald.  C.  C.  205:  "A  road  or  canal 
constructed  by  the  public  or  a  corporation,  is  a  public  high- 
way for  the  public  benefit,  if  the  public  have  a  right  of 
passage  thereon  by  paying  a  reasonable,  stipulated,  uniform 
toll.'' 

Tested  by  this  criterion,  and  it  is  the  true  one,  there  can 
be  no  doubt  that  every  railroad  built  by  a  corporation 
organized  under  our  general  law,  becomes,  ipso  fadOj  a  pub- 
lic road.  The  first  section  of  the  act  designates  such  rail- 
roads as  being  "  for  public  use  in  the  conveyance  of  persons 
and  property,"  and  the  twenty-sixth  section  enacts  *'that 
every  such  corporation  shall  start  and  run  their  cars,  for  the 
transportation  of  passengers  and  property,  at  regular  times, 
to  be  fixed  by  public  notice;  and  shall  furnish  suflicient 
accommodations  for  the  transportation  of  all  such  passen- 
gers and  property  as  shall,  within  a  reasonable  time  pre- 
vious thereto,  be  offered  for  transportation  at  the  place  of 
starting  and  the  junction  of  other  railroads,  and  at  usual 
stopping-places  established  for  receiving  and  discharging 
way  passengers  and  freights  for  that  train ;  and  shall  take, 
transport  and  discharge  such  passengers  and  property  at, 
from  and  to  such  places,  on  the  due  payment  of  the  freight 
or  fare  legally  authorized  therefor."  The  fifteenth  section 
fixes  the  maximum  rate  for  such  charges.  These  provisions 
stamp  every  such  railroad  as  one  for  public  use,  and  legalize 
the  condemnation  of  private  property  therefor.  Whether 
the  motive  of  the  corporators  is  private  convenience,  and 
whether  the  actual  use  is  likely  to  be  general,  are  of  no 
more  importance  than  are  the  like  considerations  in  the 
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laying  out  of  what  are  called  private  roads.     It  is  the  right 
which  characterizes  the  enterprise,  and  that  is  public. 

Another  objection  raised  is,  that  the  general  railroad  law 
does  not  authorize  the  construction  of  a  railroad  which  shall 
lie  wholly  within  one  city,  as  will  the  railway  now  enjoined. 
But  upon  this  point  we  concur  in  the  opposite  views 
expressed  by  the  learned  vice-chancellor,  in  Long  Branch 
Oom'rs  V.  West  End  B.  JR.  Co,,  2  Stexc.  Eq.  566.  If  we 
remember  that  the  evil  which  called  forth  this  enactnaent 
was  the  incessant  application  to  the  legislature  for  special 
charters  for  all  sorts  of  railroads,  it  will  plainly  appear  to  be 
our  duty  to  construe  it  liberally  with  respect  to  the  classes 
of  railroads  which  may  be  built  under  it;  and,  as  the  vice- 
chancellor  shows,  only  a  constrained  and  partial  interpre- 
tation could  lead  to  the  conclusion  of  the  complainants. 
We  find  no  reason  in  the  law  to  believe  that  the  legislature 
had  it  in  mind  to  exclude  this  class  of  railways. 

Upon  all  the  other  claims  of  the  complainants  we  desire 
to  add  nothing  to  the  adverse  opinion  of  the  court  below, 
except  that  a  point,  now  apparently  first  suggested,  may  be 
briefly  noticed.  It  is  said  the  injunction  should  be  retained 
until  the  defendants,  by  their  answer,  conclusively  show  in 
what  mode  they  intend  to  cross  the  complainants'  tracks,  to 
the  end  that  the  court  may  see  that  the  crossing  will  work 
no  inconvenience  to  the  complainants  which  can  be  reason- 
ably avoided;  and  we  are  referred  to  Flower  v.  L.  B.  ^  S.^ 
C,  Bailway  Co.,  ll  Jur.  {N.  S,)  4,06,  in  support  of  this  posi- 
tion. But  that  case  falls  far  short  of  this  efltect.  There  the 
company  refused  to  disclose  the  purposes  for  which  they 
were  seeking  to  take  the  complainants'  lands,  saying, 
merely,  "  they  are  or  will  be  required  for  the  railway  and 
works  authorized  by  the  act,"  and  Vice-Chancellor  Kinders- 
ley  said  that  the  court  had  a  right  to  determine  whether  the 
land  was  bonafde  required.  But  he  admitted  that  the  bouse 
of  lords,  in  Stockton  and  Darlington  R,  B.  Co.  v.  Broum^  9 
H.  of  L.  Cas.  246,  had  decided  that  when  the  purposes 
are  pointed  out  and  are  boTia  fide^  the  purposes  of  the  act  or 
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the  uudertaking,  then  the  particular  land  which  shall  be 
taken  must  be  entirely  in  the  discretion  of  the  company. 
In  the  present  case  it  is  not  doubted  that  the  defendants' 
road  must  cross  the  complainants' ;  where  that  shall  be  done, 
the  defendant  corporation  will  determine  by  the  location  of 
its  route.  Any  attempt  to  take  the  complainants'  land  not 
necessary  for  such  crossing,  or  to  cross  in  a  manner  not 
authorized  by  law,  can  be  resisted  before  the  judicial  tribu- 
nal whose  aid  is  requisite  for  the  condemnation ;  and  if,  in 
the  use  of  the  crossing  so  made,  conflict  arises  between  the 
companies,  then  the  interposition  of  equity  may  be  invoked, 
according  to  the  principles  laid  down  in  D.  L.  ^  TF.  jR.  jR. 
Cb.  V.  Tlrie  Railway  Co.y  6  C.  E,  Gr.  299,  But  at  present  no 
ground  for  equitable  interference  is  manifest. 

We  have  thus  dealt  with  the  matters  decided,  because 
they  are  presented  by  the  bill  of  complaint,  and  were  dia- 
cuased  at  the  hearing;  but  if  we  had  been  inclined  to  a  dif- 
ferent opinion  on  many  of  the  points  involved,  we  still  would 
not  have  been  able  to  maintain  the  injunction,  for  most  of 
these  questions  are  questions  of  law,  which  certainly  have 
not  been  heretofore  settled  in  the  complainants'  favor;  and 
no  rule  of  equity  is  more  firmly  established  than  the  doc- 
trine that  a  complainant  is  not  in  a  position  to  ask  for  a 
preliminary  injunction,  when  the  right  on  which  he  founds 
his  claim  is,  as  a  matter  of  law,  unsettled.  Citizens  Coach 
Co.  V.  Camden  H.  R.  R.  Co.^  2  Stew.  £Jq.  £99. 

The  injunction  should  be  dissolved. 

Injunction  unanimously  dissolved. 
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Caleb  S.  Green  and  others,  executors,  appellants, 

V. 

Emilt  a.  Blackwell  and  others,  respondents. 

1.  One  cannot  appeal  from  a  decree  of  the  court  of  chancery  to 
thU  court,  for  the  purpose  of  having  the  decree  aflSrmed.  He  most 
appear  to  be  aggrieved,  or  he  has  no  standing  here. 

2.  An  appellant,  who  complains  of  one  portion  of  a  decree  in  chan- 
cery, doep  not  thereby  acquire  the  right  to  ask  for  the  affirmance  of 
other  and  independent  parts  of  the  decree  of  which  no  one  oomplAina. 

3.  An  executor  or  trustee,  representing  the  interests  of  persona  who 
are  otherwise  unrepresented  in  the  cause,  is  entitled  to  appeal  from  a 
decree  which  injuriously  affects  those  interests. 

4.  Where  a  testator  bequeathed  one-third  of  the  residue  of  his  estate 
to  his  executors  as  trustees,  in  trust,  to  pay  the  net  income  and  interest 
thereof  to  his  daughter,  during  her  natural  life, — HMj  that  the  daagh« 
ter  was  entitled  to  the  interest  which  accrued  from  the  date  of  the 
testator's  death. 


On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Oreen  v.  Greenj  S  Stew.  Eq.  451. 

Mr,  R.  W,  Parker  and  Mr.  C.J^arker^  for  appellants. 

Mr.  H.  C.  Pitney^  for  Mrs.  Blackwell,  cited — 

Van  Blarcom  v.  Dager,  4.  Steio.  Eq.  783-796;  1  Stock.  660; 
McCabe  v.  Emerson,  IS  Pa.  St.  Ill;  Pater  son  434,;  Rev.  1821 
p.  702,  707;  'Dickinson's  Practice  SO;  Orane  v.  De  Oamp^  7  C. 
E.  Gr.  614;  Sands  v.  Codwise,  4  Johns.  686;  Kelsey  v.  West- 
em,  2  Comst.  605;  Clowes  v.  Dickinson,  S  Cow.  328;  Rawlins 
V.  Powell,  1  P.  Wms.  297;  Oldham  \\  Stonehouse,  3  Myl.  ^ 
Or.  317;  Vernon  v.  Wright,  7  B.  L.  Cis.  45;  Watts  v.  SymeSj 
1  DeG.  M.  ^  G.  240 ;  Sherioin  v.  Sfuikspear,  6  DeG.  M.  ^ 
G.  622;   CorcseqiWL  v.  Fanning,  2  Johns.   Oh.  687;  Dale  v. 


NoTB. — No  brief  on  the  part  of  the  appellants  in  this  case  was  for- 
nished  to  the  reporter. — Rbp. 
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Hooseceltj  6  Johns.  Ch.  ^56;  Ferguson  v.  Kimball^  3  Barb.  Ch. 
616;  Mapes  v.  Coffin,  6  Paige  ^96;  S  Smith's  Ch.  Pr.  il;  ^ 
Dan.  Ch.  Pr.  (iih  ed.)  lJ!fi2;  Palmer's  H.  L.  Pr.  11, 12,  SO, 
7S,  96,  98;  Deburgh  v.  Clark,  4  CI.  ^  Fin.  562;  Beavan  v. 
Momington,  8  H.  L.  Gas.  625;  2  Smith's  Ch.  Pr.  4,6;  2  Dan. 
Ch.  Pr.  {4th  ed.)  1496;  Countess  of  Bective  v.  Hodgson,  10  H. 
L.  Cos.  656;  2  Bac.  Abr.  *1SS;  Hale's  Juris.  H.  of  L;  Har- 
grave's  Introduction  to  Same;  McQueen's  H.  L.  Pr,  ch.  1. 

Mr.  KingYaan,  for  William  B.  Blackwell,  jun.,  infant 
respondent,  cited — 

Reo.  p.  125  §  114;  P^^  v.  Cookerow,  1  McCart.  861;  Angell 
on  Lim.  ch.  19  %  4^  Chandler  v.  Vilett,  2  Saund.  121  a,  note; 
Coryell  v.  Holcombe,  1  Stock.  650-652;  JReid  v.  Vanderhuyden, 

6  Cow.  719;  Cuyhr  v.  Moreland,  6  Paige  273;  Hone  v.  Van 
Shaick,  7  Paige  221;  Card  v.  Bird,  10  Paige  426;  Steele  v. 
White,  2  Paige  478;  Idky  v.  Btmen,  11  Wend.  227;  Powell  on 
App.  Proc.  104;  Warner  v.  Orant  ^  Kelly,  June  term,  1865, 
see  minutes  p.  46S. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J. 

The  bill  in  this  case  was  filed  by  the  executors  and 
trustees  under  the  will  of  Henry  W.  Green,  deceased,  for 
the  purpose  of  obtaining  judicial  construction  of  that  will 
as  to  their  duty  respecting  two  matters.  The  known  benefi- 
ciaries interested  were  the  testator's  widow,  his  daughter 
Mrs.  Blackwell,  and  her  husband  and  infant  son,  and  these 
persons  are  made  defendants.  The  grandson,  by  his  father 
as  guardian  ad  litem,  and  the  daughter  with  her  husband, 
filed  answers;  and  the  daughter,  in  her  answer,  "for  the 
purpose,"  as  stated,  "  of  avoiding  another  suit  to  obtain  her 
rights,  and  for  the  purpose  of  avoiding  delay,  and  the  saving 
of  expense  to  the  estate  of  the  said  Henry  W.  Green,"  asks 
the  court  to  instruct  the  complainants  as  to  their  duty, 
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under  the  will,  in  respect  to  the  interest  of  certain  futids 
held  in  trust.  Upon  the  questions  presented  by  the  bill, 
the  chancellor  decreed  in  harmony  with  the  views  of  the 
complainants,  and,  upon  the  point  suggested  by  the  answer 
of  the  daughter  and  her  husband,  he  decided  as  they  desired. 
The  complainants  thereupon  appealed,  and,  in  their  petition 
of  appeal,  prayed  that  the  decree,  in  the  particular  last 
mentioned,  might  be  reversed,  and  that,  upon  all  other 
matters  settled  by  the  decree,  directions  and  decree  might 
be  made  by  this  court,  in  order  that  the  appellants  might 
have  the  benefit  of  the  direction  and  final  decree  of  this 
court  in  the  discharge  of  their  duties  as  executors. 

In  their  answers  to  this  petition,  the  defendants  insist  that 
the  appellants  are  not  entitled  to  seek  the  decree  of  this 
court  in  aflBirmance  of  those  parts  of  the  decree  below 
relating  to  the  matters  set  up  in  the  bill,  and  as  to  which 
no  one  complains,  for  the  reason  that  our  jurisdiction  is 
altogether  appellate,  and  attaches  only  when  some  party 
complains  of  an  error  in  the  inferior  tribunal. 

For  the  support  of  this  contention  of  the  respondents,  it 
is  enough  to  revert  to  a  doctrine  already  authoritatively 
declared  by  this  court,  and  in  uniform  accordance*  with 
which  our  practice  has  been.  In  Coryell  v.  Holconibe^  1  Stock. 
650,  Chancellor  Williamson,  delivering  the  opinion  of  this 
court,  said :  "  Without  defining  or  attempting  to  classify 
the  orders  of  the  court  of  chancery  which  may  and  may  not 
be  appealed  from,  it  is  certain  there  can  be  no  appeal  from 
an  order  by  which  a  party  is  not  aggrieved.  The  very 
object  of  the  appeal  is  to  redress  an  injury.  If  there  be  no 
injury  to  redress,  there  can  be  no  appeal;  the  object  of  the 
appeal  cannot  be  attained ;  it  cannot  be  what  it  is  intended — 
a  redress  for  an  injury."  From  this  it  follows  that  no  per- 
son ^au  appeal  for  the  purpose  of  having  a  decree  aflirmed. 
The  appellant  must  seek  reversal  or  modification,  or  he 
cannot  occupy  the  position  of  one  aggrieved  and  asking 
redress,  and,  unless  he  does  this,  he  has  no  standing  here. 
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But  the  appellants  insist  that,  as  they  pray  a  reversal  of 
the  decree  so  far  as  it  accords  with  the  answer  of  Mr.  and 
Mrs.  Blackwell,  they  thereby  have  gained  a  standing  in 
court  and  a  right  to  secure  an  affirmance  of  the  decree  in 
other  respects.  But  this  claim  is  inadmissible.  It  is  our 
constant  practice  to  refuse  to  hear  respondents  as  to  any 
portion  of  a  decree  not  complained  of  by  the  appellant. 
If  they  would  assail  the  decree  in  particulars  with  which 
the  appellant  is  satisfied,  they  must  themselves  become 
appellants,  and,  by  their  petition,  point  out  that  whereby 
they  are  aggrieved. 

Now,  if  we  will  not  hear  respondents  objecting,  we  can- 
not listen  to  appellants  supporting,  for  that  would  violate  the 
imperative  demand  of  justice,  audi  alteram  partem.  Hence, 
if  we  are  to  affirm,  it  must  be  done  without  hearing  and 
without  giving  the  parties  an  opportunity  to  be  heard, 
which  is,  also,  contrary  to  justice.  Moreover,  from  those 
parts  of  a  decree  with  which  one  side  is  content,  the  other 
side  is  ordinarily  entitled  to  appeal,  as  being  aggrieved. 
The  legislature  has  set  the  time  within  which  such  appeal 
must  be  taken,  hitherto  making  it  dependent,  not  upon  the 
appeals  of  others,  but  solely  upon  the  lapse  of  time  after 
decree  or  after  removal  of  disability.  If  we  should  affirm 
decrees  at  the  instance  of  appellants  not  aggrieved,  we 
would  be  overturning  these  legislative  provisions,  by  virtu- 
ally depriving  those  aggrieved  of  all  right  of  appeal,  unless 
they  made  their  appeal  before  the  hearing  upon  the  petition 
of  their  adversary.  However  convenient  a  law  requiring 
this  might  be,  it  is  not  within  our  province  to  adopt  it;  its 
enactment  pertains  to  another  branch  of  the  government. 

Kespecting  those  portions  of  the  decree  as  to  which  the 
appellants  have  presented  no  complaint,  the  merits  must  be 
passed  sub  silentio,  • 

Concerning  that  part  of  the  decree  made  in  pursuance  of 

the  answer  of  Mr.  and  Mrs.  Blackwell,  these  defendants 

insist  that  executors  and  trustees  under  a  will  have  no  right 

to  appeal  from  any  decree  which  the  chancellor  may  make 

50 
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as  to  the  construction  of  the  will,  in  a  cause  instituted  by 
them  for  the  purpose  of  having  the  will  construed ;  that, 
havins:  thus  submitted  themselves  to  the  instructions  of  the 
court,  their  whole  duty  consists  in  carrying  out  those  instruc- 
tions as  given,  and  they  are  not  warranted  in  complaining 
against  them. 

Without  adverting  to  the  law  and  practice  of  other  juris- 
dictions, we  think  that,  under  the  statutes  and  constitution 
of  this  state,  the  right  of  appeal  is  conferred  by  language 
sufficiently   comprehensive   to  embrace;  in   some   circum- 
stances, such  executors  and  trustees.    By  the  fifty-ninth  sec- 
tion of  the  chancery  act  of  1799  (P.  i.  1799  p.  4S8),  it  was 
enacted  "  that,  after  final  sentence  or  decree  hath  been  pro- 
nounced in  any  cause  or  suit  in  the  court  of  chancery,  any 
person  who  may  think  himself  aggrieved  by  any  interlocu- 
tory order,  or  by  any  final  decree  in  ftny  cause  or  suit  in 
chancery,  may  appeal  from  the  court  of  chancery  against 
such  order  or  decree  to  the  court  of  appeals  and  errors." 
By  a  supplement  to  that  act,  passed  February  29th,  1820 
(-R.  S.  p.  70^)y  this  section  was  repealed  and  the  following 
(section   13)    was  substituted    for  it:    "That  all    persons 
aggrieved  by  any  order  or  decree  of  the  court  of  chancery 
may  appeal  from  the  same,  or  any  part  thereof,  to  the  court 
of  appeals  and  errors."      The  constitution  of  1844  estab- 
lished this  court  in  its  present  form  as  a  "  court  of  errors 
and  appeals  in  the  last  resort  m  all  causes^  as  heretoforey"  and 
thus,  by   organic  law,  confirmed   the  right  of  appeal    as 
broadly  as  it  theretofore  had  existed  by  statute. 

This  right,  therefore,  belongs  to  every  person  in  a  legal 
sense  aggrieved.  ]^ow,  not  only  are  those  persons  so 
aggrieved,  whose  individual,  peculiar  rights  are  invaded, 
but,  also,  those  whose  representative  claims  are  assailed. 
Whoever  stands  in  a  cause  as  the  legal  representative  of 
interests  which  may  be  injuriously  affected  by  the  decree 
made,  is,  within  the  meaning  of  these  laws,  aggrieved,  and, 
therefore,  may  appeal.    The  form  of  the  suit  in  which  the 
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alleged  error  has  been  committed,  cannot  detract  from  the 
grievance,  and  so  cannot  impair  the  right  to  redress. 

It  is  only  necessary,  therefore,  to  ascertain  whether  the 
decree  complained  of  may  affect  rights  which  these  appel- 
lants represent  and  should  protect. 

The  testator  bequeathed  one-third  of  the  residue  of  his 
estate  to  the  appellants  as  trustees,  in  trust,  to  pay  the  net 
income  and  interest  thereof  to  his  daughter,  Mrs.  Blackwell, 
during  her  natural  life,  and,  after  her  death,  to  transfer  the 
principal  to  her  (children,  testamentary  appointees  or  next 
of  kin,  according  to  the  mode  and  contingencies  mentioned 
in  the  will.  Mrs.  Blackwell's  claim  is,  that  the  interest 
accruing  upon  the  said  third,  from  the  date  of  the  testator's 
death,  belongs  to  her;  the  trustees  insist  that  the  interest 
from  that  date  for  one  year  became  a  part  of  the  corpus,  and 
only  the  interest  accruing  from  the  end  of  the  year  is  to  be 
paid  to  Mrs.  Blackwell.  The  contest  here,  therefore,  is 
between  the  claims  of  those  entitled  to  the  principal  and  of 
her  entitled  to  the  interest.  In  this  suit  Mrs.  Blackwell  is 
herself-  a  party,  and  so  stands  for  her  own  rights ;  but  of 
those  who  may  become  entitled  to  the  corpus,  many  possible 
claimants  are  not  personally  before  the  court,  either  because 
they  are  not  yet  in  essCj  or  are  not  designated.  Therefore, 
while  the  trustees  generally  represent  all  the  interests  of 
the  trust  here  and  now,  they  represent,  in  a  more  special 
sense,  and  are  bound  to  care  for,  the  rights  of  these  possible 
claimants,  who  otherwise  must  be  unheard.  On  their  behalf 
they  may  maintain  an  appeal  from  any  order  of  which  those 
cestuis  que  trust  could  complain. 

On  looking  into  the  merits  of  the  chancellor's  decree 
upon  this  point,  it  appears  clearly  to  be  right.  He  adjudged 
that  the  interest  accruing  from  the  testator's  death  should 
be  paid  to  Mrs.  Blackwell.  This  is  in  accordance  with  the 
decision  of  this  court  in  Van  Blarcom  v.  Dager^  J^  Stew.  Eq. 
78S.    So  much  of  the  decree  should  therefore  be  affirmed. 

We  have  not  regarded  the  propriety  or  impropriety  of 
raising  by  answer  the  question  which  Mr.  and  Mrs.  Black- 
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well  injected  into  the  cause,  because  we  have  inferred  that 
the  parties  considered  this  answer  as  equivalent  to  a  cross- 
bill, since  the  matter  seemed  to  be  wholly  involved  in  the 
construction  of  the  will,  and  no  answer  or  evidence  could, 
presumably,  affect  it. 


Barah  R.  Sohbnok,  appellant, 

V. 

IToAH  S.  Hart,  respondent. 

1,  Complainant,  who  had  received  a  transfer  of  a  debtor's  property, 
with  intent  to  defraud  creditors,  and  had  transmitted  it,  with  like 
intent,  to  a  third  person,  who,  with  complainant's  consent,  had  trans- 
ferred a  portion  of  the  proceeds  of  the  sale  thereof  to  the  debtor's 
wife,  absolutely,  and  without  any  evidence  of  an  express  trust  in  favor 
of  the  debtor, — Held,  not  to  be  entitled  to  enforce  a  judgment  against 
the  debtor  upon  the  proceeds  thus  transferred,  or  upon  property  pur- 
chased by  her  with  such  proceeds. 

2.  Neither  party  to  a  transfer,  with  intent  to  defraud  creditors,  can 
impeach  the  transaction,  or  set  up  that  it  was  not  what  it  purported 
to  be. 


On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Hart  V.  Schencky  5  Stew.  Eq.  I4S. 

Mr.  B.  Gummerej  for  appellant,  cited — 

Ferraby  v.  Hobson,  2  Phxll.  255^  258;  Glasscoit  v.  Lang^  2 
PMU.  SIO,  322;  Price  v.  Berrington,  S  MacN.  ^  G.  486^ 
498^;  MacGuire  v.  O'Rdlly,  3  Jo.  ^  Lai.  224;  Wilde  v. 
Gibson,  1  H.  L.  Cos.  605^  621-2;  Hickson  v.  Lombard^  L. 
R.  {1  H.  L.)  334,  336;  Eyre  v.  Potter,  15  How.  43;  Hoyt  v. 
Hoyt,  12  a  E.  Gr.  399;  Doe  v.  Roberts,  ^  -B.  #  Aid.  S67; 
Bateman  v.  Ramsay,  Sau.  ^  Scul.  459,  4^8;  Brackenbury  v. 
Brackenbury,  2  Jac.  ^  W.  391,  393;  NeUis  v.  dark,  4  HiU 
424,  426;  Smith  v.  Hobbs,  10  Me.  71,  76;  Norris  v.  Narris,  9 
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Dana  S18;  Creaih's  Adm'r  v.  SimSj  6  How.  192 y  20^;  S  Stock. 
551;  2  Beas.  357;  4,  C.  E.  Gr.  iZ. 

Mr,  J,  S.  Aitkiriy  for  respondent,  cited — 

Chandler  v.  Herrick^  3  Stock.  Jfi?;  Campion  v.  KillCy  1 
McCart.  232 ^  2  McCart.  476;  Brantingham  v.  Brantinghavx^ 
1  Beas.  160;  Van  Stiver  v.  Bryan  y  2  Beas.  4^4  >  Mead  v. 
ambs,  11  a  E.  Gr.  173;  Marsh  v.  Mitchell,  11  C.  E.  Gr. 
499,  12  a  E.  Gr.  631;  3  Stock.  551;  Lokerson  v.  StillweU,  2 
Beas.  357;  Eyre  v.  Eyre,  4  C.  E.  Gr.  42. 

The  opinion  of  the  court  was  delivered  by 

Magib,  J. 

The  bill  in  this  cause  was  filed  by  Noah  S.  Hart  against 
his  sister  Sarah  R.  Schenck,  John  G.  Schenck,  her  husband, 
and  Abraham  B.  Randolph,  trustee.  It  sets  out  a  judgment, 
entered  in  the  supreme  court  of  this  state,  on  June  6th, 
1876,  in  favor  of  Noah  S.  Hart  against  John  G.  Schenck,  for 
$2,488.21,  damages  and  costs,  founded  on  a  promissory  note 
for  $1,600,  given  by  said  Schenck  to  said  Hart,  on  a  settle- 
ment between  them  alleged  to  have  been  made  January 
80th,  1869.  The  note  was  dated  on  that  date,  and  was  pay- 
able, with  interest,  on  March  1st,  1871. 

The  bill  further  alleges  that,  about  March  6th,  1872,  John 
G.  Schenck  purchased  certain  real  estate,  situated  at  Belvi- 
dere,  and  particularly  described  in  the  bill,  and  paid  all  the 
consideration  that  was  paid  therefor,  and  that  he  took  the 
conveyance  thereof  in  the  name  of  his  wife,  Sarah  R. 
Schenck.  It  asserts  that  John  G.  Schenck  has  no  other 
property  out  of  which  complainant's  judgment  could  be 
made.  It  charges  that  the  deed  of  the  property  was  made 
to  Mrs.  Schenck,  in  order  to  prevent  the  collection  of  com- 
plainant's^claim  against  her  husband,  and  it  prays  that  com- 
plainant's'judgment  maybe  declared  to  be  a  lien  on  the 
Belvidere  property,  and  that  that  property  may  be  decreed 
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to  be  liable  to  the  payment  of  bis  judgment  debt  and  be 
sold  therefor. 

Abraham  B.  Randolph  was  made  a  defendant,  because  it 
was  alleged  that  John  Q.  Schenck  had  made  a  conveyance 
of  the  Belvidere  property  to  him,  as  trustee  for  Garret 
Schenck,  an  infant  son  of  John  G.  and  Sarah  R.  Schenck. 
The  last-mentioned  conveyance  was  charged  to  be  voluntary 
and  without  consideration,  and  made  with  intent  to  defraud 
the  creditors  of  John  G.  Schenck.  The  bill  also  prayed 
that  this  conveyance  should  be  set  aside. 

To  this  bill,  the  defendant,  Sarah  R.  Schenck,  filed  a 
separate  answer,  in  which  she  denied  that  her  husband  had 
any  interest  in  the  Belvidere  property,  other  than  the  possi- 
bility of  curtesy  in  case  he  survived  her.  She  averred 
that  the  property  was  bought,  not  with  his  money,  but  with 
her  own  means,  which  belonged  to  her  as  her  separate 
estate.  She  specifically  stated  the  manner  in  which  the 
purchase  was  made,  and  declared  that  the  separate  estate, 
which  she  had  used  in  the  purchase,  was  originally  acquired 
by  her  by  gift  from  her  uncle,  George  H.  Hart.  That  gift 
consisted,  as  she  declared,  of  the  bond  of  Samuel  K.  Wil- 
son, dated  March  1st,  1866,  made  to  George  H.  Hart,  and 
conditioned  for  the  payment  of  J7,000,  with  interest,  and 
the  mortgage  securing  the  same  upon  the  State  Street 
House,  in  Trenton.  This  bond  and  mortgage,  she  averred, 
were  assigned  to  her  by  her  uncle,  as  a  gift,  with  the  knowl- 
edge and  assent  of  her  brother,  the  complainant,  and  with 
the  intent  to  vest  the  absolute  property  thereto  in  her  as 
her  separate  property,  free  from  the  control  of  her  husband. 
She  further  averred  that  no  trust  in  favor  of  her  husband 
was  intended  to  be,  or  was  created  by  said  gift. 

The  answer  of  John  G.  Schenck  denied  that  the  Belvidere 
property  was  purchased  by  him,  or  with  his  money,  and 
declared  that  it  was  purchased  by  his  wife  and  with  her 
separate  estate.  He  admitted  that  the  conveyance  to  Ran- 
dolph was  purely  voluntary,  but  insisted  that  nothing  passed, 
or  could  puss,  by  the  deed,  because  he  had  no  title  to  or 
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interest  in  the  property,  except  a  possibility  of  curtesy  in 
case  of  his  surviving  his  wife. 

The  answers  were  called  for  and  put  in  under  oath. 

Upon  the  issue  thus  framed,  testimony  was  taken,  and 
the   proofs  disclosed   the   following  facts:    The  Belvidere 
property,  which  the  bill  seeks  to  charge  with  the  lien  of 
complainant's  judgment,  was  conveyed  to  Sarah  E.  Schenck, 
by  John  11.  King  and  wife,  by  deed  dated  March  16th,  1872. 
The  consideration  of  the  conveyance  was  $7,700.     Of  this 
amount  §2,000  was  paid  by  a  purchase-money  mortgage 
upon  the  premises  conveyed.     The  remainder,  J5,700,  was 
paid  by  the  assignment  to  King  of  two  mortgages,  one  for 
$2,000,  made  by  Caroline  Van  Zandt  and  husband  to  Sarah 
R.  Schenck,  and  the  other  for  $3,700,  made  by  Mary  A. 
Taylor  to  Sarah  R.  Schenck.     The  Van  Zandt  mortgage 
had  been  acquired  by  Mrs.  Schenck  in  a  sale  made  by  her 
to  Mrs.  Van  Zandt  of  a  farm  in  Ewing  township,  Mercer 
county.     The  Taylor  mortgage  had  been  acquired  by  Mrs. 
Schenck  in  a  sale  made  by  her  to  Mary  A.  Taylor,  of  a 
dwelling-house  in  Trenton.     The  dwelling-house  had  been 
acquired  by  Mrs.  Schenck  in  the  sale  of  the  farm  in  Ewing 
township  above  referred  to.     The  farm  had  been  acquired 
by  Mrs.  Schenck  by  purchase  from  Reuben  Davison,  who, 
with  his  wife,  conveyed  it  to  Mrs,  Schenck,  by  deed  dated 
March  23d,  1869.     The  consideration  of  this  purchase  was 
paid  by  the  assignment  from  her  to  Davison  of  a  bond  and 
mortgage  for  $7,000.     The  mortgage  was  made  by  Samuel ' 
K.  Wilson  and  wife  to  George  H.  Hart,  upon  a  hotel  in 
Trenton  called  the  State  Street  House.    It  bore  date  March 
1st,  1866,  and  secured  upon  that  property  Wilson's  bond  to 
Hart,  conditioned  for  the  payment  of  $7,000  on  March  Ist, 
1871,  with  interest.     The  last-mentioned  bond  and  mort- 
gage were  given  for  part  of  the  purchase-money  of  the 
State  Street  House,  which  had   been  sold  to  Wilson  by 
George  H.  Hart,  and  were  assigned  by  him  to  Mrs.  Schenck, 
by  an  assignment  dated  January  7th,  1869. 
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It  will  be  perceived,  from  this  statement,  that  the  BeM- 
dere  property  was  paid  for  by  mortgages  of  Sarah  R. 
Schenck,  which  are  traced  back  to  the  Wilson  bond  and 
mortgage  of  $7,000,  which  she  acquired  by  assignment 
from  George  H.  Hart. 

The  State  Street  House  had  been  once  owned  by  John  G. 
Schenck.  He  was  a  member  of  the  firm  of  Titus,  Burroughs 
&  Co.,  w^hich,  about  1860,  failed,  wuth  considerable  outstand- 
ing liabilities.  About  the  same  time,  Schenck  conveyed 
the  State  Street  House  to  Noah  S.  Hart,  the  complainant. 
The  title  was  held  by  him  until  1863,  when  he  conveyed  it 
to  George  H.  Hart,  who  held  it  until  1866,  when  he  sold  it 
to  Samuel  K.  Wilson.  Out  of  this  sale,  George  H.  Hart 
acquired  the  $7,000  mortgage,  which  he  assigned  to  Mrs. 
Schenck. 

The  conveyances  of  the  State  Street  House,  above  men- 
tioned, were  attacked  by  the  creditors  of  Titus,  Burroughs 
&  Co.  as  having  been  made  to  defraud  them.  A  bill  was 
filed  in  the  court  of  chancery,  the  object  of  which  wslq  to 
set  aside  the  conveyance  thereof,  made  by  Schenck  to  the 
complainant  in  this  cause,  and  that  made  by  him  to  George 
H.  Hart.  While  those  proceedings  were  pending  and,  as 
appears  from  complainant's  admissions,  being  vigorously' 
pushed,  a  compromise  was  effected,  by  which  certain  of  the 
debts  of  the  firm  of  Titus,  Burroughs  &  Co.  were  assumed 
by  Schenck,  and  complainant  became  security  for  the  per- 
formance by  Schenck  of  that  assumption. 

The  evidence  leaves  no  room  for  doubt  that  the  convey- 
ances of  the  State  Street  House,  above  mentioned,  were  made 
and  accepted  in  pursuance  of  a  design  to  prevent  the  prop- 
erty from  being  reached  by  the  claims  of  the  creditors  of 
John  G.  Schenck.  While  it  is  true  that  complainant,  both 
in  his  answer  to  the  creditor's  bill  filed  in  respect  to  that 
property  and  in  his  testimony  in  this  cause,  declares  that  he 
paid  $16,000  for  the  property,  and  paid  it  in  full,  and  that 
there  w^as  no  agreement  that  Schenck  should  retain  any 
interest  therein;  yet  his  cross-examination  clearly  evinces 
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the  untruthfulness  of  his  statement.  He  admits  that  he 
conveyed  the  property  to  George  H.  Hart  for  the  considera- 
tion of  $14,000,  the  largest  part  of  which  was  paid  by  a 
sham  transfer  of  property  from  him  to  complainant,  which 
was  done,  as  complainant  says,  "to  look  more  like  business." 
Complainant  afterward  reconveyed  the  property  he  thus 
received,  to  George  H.  Hart,  whenever  requested,  and  with- 
out any  consideration.  He  further-  admits  that  the  State 
Street  House  was  conveyed  to  George  H.  Hart,  to  be  held 
by  him  under  an  agreement  between  complainant  and 
Schenck;  that  the  creditor's  suit,  then  pending,  was  to  be 
contested  by  complainant,  but  that  he  (complainant)  was 
not  to  be  the  loser  thereby;  that  it  was  to  be  carried  on  at 
Schenck's  expense,  and  Schenck  was  to  take  the  property 
back.  He  also  admits  that,  after  the  conveyance  to  George 
H.  Hart,  he  (complainant)  had  just  as  much  interest  in  it  as 
he  had  before,  viz.,  "  to  do  as  well  with  the  property  as  we 
possibly  could,  for  the  benefit  of  John  Schenck  and  wife." 
He  finally  declares  that,  at  the  time  of  the  settlement,  it 
was  understood  between  the  parties  that  "  all  that  was  left 
of  the  property  was  to  go  to  John  G.  Schenck,  over  and 
above  the  indebtedness  and  expenses."  The  whole  evidence, 
taken  too^ether,  is  convincing  that  the  State  Street  House 
was  conveyed  by  both  deeds  with  intent  to  defraud  Schenck's 
creditors. 

The  sale  of  the  State  Street  House  to  Wilson  was  bona 
fde.  The  $7,000  mortgage  which  arose  therefrom,  mani- 
festly represented,  at  least  in  part,  the  proceeds  over  and 
above  the  indebtedness  and  expenses  which  complainant  and 
George  H.  Hart  had  paid  out.  In  January,  1869,  complain- 
ant and  Schenck  had  a  settlement  of  their  affairs,  and  the 
result  was  a  note  for  $1,600,  made  by  Schenck  to  complain- 
ant. At  the  same  time,  the  $7,000  mortgage  was  assigned 
by  George  H.  Hart  to  Mrs.  Schenck.  Complainant  testifies 
that  he  assignment  was  made  with  the  consent  and  at  the 
request  of  Schenck.  Schenck  and  his  wife  both  deny  this, 
and   declare  that  Schenck  demanded  that  the  mortgage 
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should  be  assigned  to  him,  and  that  complainant  refused  to 
do  so,  but  assigned  it  to  Mrs.  Sohenck.  It  is  clear  that  the 
bond  and  mortgage  were  under  the  control  of  complainant, 
and  were  assigned  according  to  his  directions,  because  he 
admits  that  "  the  papers  could  not  be  placed  in  her  hands 
without  my  consent ;  that  was  the  understanding ;  I  gave 
my  consent  to  my  uncle ;  I  told  him  I  had  settled  with  John 
Schenck;  I  told  him  I  believed  everything  was  all  fixed 
now,  and  the  papers  could  be  handed  over,  so  far  as  I  was 
concerned."  The  mortgage  was  then  assigned  to  Mrs. 
Schenck,  and  she  signed  the  $1,600  note  with  her  husband. 
Complainant  says  she  signed  it  in  consideration  of  the 
assignment,  and  upon  a  promise  to  pay  the  note  out  of  the 
mortgage,  and  that  the  note  was,  consequently,  made  pay- 
able at  the  same  date  the  mortgage  became  due.  This  is 
denied  by  Mrs.  Schenck,  who  insists  she  only  signed  the 
note  as  surety  for  her  husband.  It  also  appears  that,  at  the 
time  of  this  assignment,  some  of  the  indebtedness-of  John 
G.  Schenck  was  still  outstanding  and  unpaid. 

In  the  view  I  take  of  this  case,  it  is  unnecessary  to  deter- 
mine the  precise  terms  on  which  the  assignment  was  made, 
or  what  liability  was  incurred  by  Mrs.  Schenck  by  the  execu- 
tion of  the  note.  It  sufficiently  appears  that  the  mortgage 
was  proceeds  of  property  which  had  been  conveyed  to  and 
received  by  complainant  in  fraud  of  the  creditors  of  John 
G.  Schenck ;  that  complainant  transmitted  that  property  to 
George  H.  Hart  with  like  fraudulent  intent,  and  that  the 
mortgage  thus  arising  was  assigned,  with  complainant's 
consent  and  under  his  direction,  to  Mrs.  Schenck,  with  the 
intent  to  make  it  her  property. 

Upon  these  facts,  the  decree  imposing  the  lien  of  com- 
plainant's judgment  upon  the  Belvidere  property  cannot  be 
sustained. 

It  will  be  at  once  noticed  that  the  case  made  by  the  proofs 
is  quite  variant  from  the  allegations  of  the  bill.  The  grav- 
amen of  the  charges  of  the  bill  is  the  purchase  of  the 
Belvidere  property  with  the  money  of  Schenck,  the  judgp- 
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ment  debtor,  and  the  conveyance  thereof  to  Mrs.  Schenck 
with  intent  to  hinder  the  collection  of  the  judgment.  The 
proofs  disclose  a  fraudulent  transfer  of  the  property  of  the 
judgment  debtor,  about  twenty  years  ago,  out  of  which 
transfer,  by  various  transmutations,  the  consideration  paid 
for  the  Belvidere  property  was  acquired.  Since  the  com- 
plainant was  fully  informed  in  respect  to  the  whole  transac- 
tion,'his  bill  was,  to  say  the  least,  disingenuous, 

But,  passing  over  this  objection,  and  admitting  that  com- 
plainant, to  sustain  the  allegations  of  his  bill,  is  entitled 
to  show  that  the  mortgages  which  were  used  to  purchase 
the  Belvidere  property  originated  in  property  which  had 
belonged  to  the  judgment  debtor  and  been  transferred  by 
him  with  intent  to  defraud  creditors,  the  decree  is  not  sus- 
tainable. 

The  conveyances  by  which  Schenck  transferred  the  State 
Sjtreet  House  to  complainant,  and  complainant  to  George 
H.  Hart,  being  made  to  delay,  hinder  and  defraud  creditors, 
were,  by  virtue  of  the  second  section  of  our  statute  of  frauds 
then  in  force,  absolutely  void  as  to  creditors  whose  actions 
were  thereby  in  any  way  hindered,  disturbed  or  defeated. 
But,  by  the  express  language  of  that  act,  such  result  fol- 
lowed only  in  respect  to  such  creditors.  As  to  all  others, 
and  especially  as  to  the  parties  to  the  transaction,  a  convey- 
ance made  to  defraud  creditors  was  absolute  and  indefeasible. 
Such  has  been  the  invariable  course  of  decision  when  he 
who  made  a  grant  to,  or  bought  property  in  the  name  of, 
another,  with  intent  to  defraud  creditors,  has  invoked  the  aid 
of  the  courts.  Baldwin  v.  Campfield^  4-  Hal,  Ch.  891;  Eyre  v. 
Eyre,  4,  C.  E.  Gr.  42;  Sayre  v.  Fi-eilerieks,  1  C.  E.  Gr.  W9; 
Den  v.  3Ionjoyj  2  Hal  173.  And,  if  the  view  taken  by  the 
learned  chancellor,  in  Ownes  v.  OicneSy  8  C.  E.  Gr.  62^  viz., 
that  an  executed  contract  or  naked  trust,  duly  acknowl- 
edged, respecting  property  conveyed  in  fraud  of  creditors, 
may  be  enforced  in  a  court  of  equity,  be  correct  (in  respect 
to  which  I  express  no  opinion),  yet  that  case  fully  admits 
that  courts  will  utterly  refuse  aid  to  establish  a  resulting 
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trust,  or  enforce  an  executory  contract  growing  out  of  such 
a  fraudulent  transaction. 

Nor  can  the  other  party  to  such  a  transaction  be  entitled 
to  be  dealt  with  on  any  different  principle.  The  language 
of  the  act,  and  reasons  originating  in  sound,  public  policy, 
equally  forbid  him  from  being  permitted  to  avail  himself  of 
a  transaction  in  which  he  was  a  guilty  party,  or  to  invoke 
the  aid  of  the  courts  in  any  case  in  which  he  has  to  rely 
upon  the  fraud  in  which  he  took  part.  I  find  no  case  in 
which  relief  has  been  sought  by  the  grantee  in  such  a  trans- 
action, and  for  obvious  reasons  few  such  are  likely  to  occur. 
But,  the  case  is  clearly  within  principles  recognized  in  all 
our  courts.  In  Cutler  v.  Tuttle,  4,  C.  E,  Gr.  66^^  Chancellor 
Zabriskie  declares  that  no  principle  is  better  settled  than  that 
H  conveyance  designed  in  fraud  of  creditors  is  good  inter 
partes.  In  Servis  v.  Nelson,  1  McCart,  100,  Chancellor  Green 
declares  that,  as  between  the  parties  thereto,  such  a  convey- 
ance will  not  be  set  aside  or  relieved  against  at  the  instance 
of  either  party,  each  of  whom  is  particeps  criminis.  And, 
in  Lokerson  v.  StilbceU,  ^  Beas.  357,  the  same  chancellor 
declares  that  no  party  to  an  agreement  in  fraud  of  legal 
rights  is  entitled  to  the  aid  of  a  court  of  equity.  See,  also, 
Jackson  V.  Garvey,  16  Johns.  Ch.  192.  In  all  such  cases  the 
maxim  in  pari  delicto,  jwtior  est  conditio  possidentis  ought  to  be 
applied. 

After  John  G.  Schenck  had  made  the  conveyance  of  the 
State  Street  House  to  complainant,  the  title  thereto  became, 
BO  far  as  the  parties  thereto  were  concerned,  a  vested,  abso- 
lute and  indefeasible  title.  Neither  could,  in  any  court, 
impeach  it,  or  claim  that  it  was  not  what  it  purported  to  be. 
A  similar  result  followed  the  conveyance  to  George  H. 
Hart.  Thereafter,  the  title  became  equally  vested  in  George 
H.  Hart,  and  neither  he,  nor  complainant,  nor  Schenck, 
could  impeach  it.  George  H.  Hart  could  do  what  he  chose 
with  the  property,  or  its  proceeds,  so  far  as  Schenck  or 
complainant  was  concerned,  and  no  court  would  give  them 
relief  against  his  acts.    If  he  had  chosen  to  give  the  pro- 
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ceeds  of  the  property  back  to  Seheiick,  it  is  possible  that 
the  right  of  complaiuant  to  enforce  agaiust  them  his  claim 
as  a  creditor  might  have  revived.  But  no  such  transfer 
took  place.  On  the  contrary,  the  assignment  was  made  to 
Mrs.  Schenck,  it  is  admitted,  with  the  intent  to  make  it  her 
absolute  property,  not  to  be  reached  by  the  creditors  of  the 
husband,  and  there  was  no  arrangement  or  express  trust  in 
favor  of  the  husband.  The  complainant,  in  order  to  defeat 
the  title  thus  made  in  the  wife,  must  go  back  to  and  set 
aside  the  title  made  to  himself  by  Schenck  with  intent  to 
defraud  creditors.  That  he  cannot  be  permitted  to  do.  The 
title  he  took,  and  consequently  that  acquired  under  it,  by 
his  consent  and  direction,  is,  as  to  him  who  was  particeps 
criminis  in  respect  thereto,  absolute,  and  cannot  be  dis- 
turbed. 

This  objection  to  the  complainant's  claim,  the  learned 
chancellor  declined  to  consider,  when  this  case  was  before 
him,  upon  the  ground  that  it  was  not  disclosed  in  the  defend- 
ants' answers.  The  well-known  rule  thus  appealed  to,  is  not, 
however,  applicable.  It  is  not  a  question  of  defence  to  com- 
plainant's claim.  The  question  is,  whether  complainant  has 
sustained  his  claim  by  proof.  His  claim  is,  that  the  Belvi- 
dere  property  was  purchased  by  the  money  of  Schenck. 
The  proof  is,  that  the  purchase  was  made  by  means  derived 
from  the  $7,000  mortgage  assigned  to  Mrs.  Schenck.  In 
pursuing  his  proof,  and  tracing  back  that  mortgage  to 
Schenck,  it  convincingly  appears,  upon  complainant's  own 
case,  that  it  originated  in  a  fraudulent  conveyance  made  by 
Schenck  to  complainant.  By  his  own  proofs,  therefore,  he 
shows  a  case  upon  which  the  court  ought  not  to  grant  him 
relief. 

Nor  do  I  consider  it  necessary  that  Mrs.  Schenck  should 
have  set  up  this  fraud  in  her  answer.  There  is  no  proof  that 
she  was  aware  of  it.  But,  if  she  knew  of  it,  her  claim  was 
that  the  mortgage  was  given  to  her  by  her  uncle,  and  it  was 
sufficient  to  set  out  that  claim  in  her  answer.  Whether  or 
not  she  has  sustained  that  claim  by  her  proofs,  it  is  unneces- 


78i         COURT  OF  ERRORS  AND  APPEALS.  [82  Eq. 

Schenck  v.  Hart. 

sary  to  consider,  since  the  complainant,  bj  his  proofe,  has 
disclosed  a  case  on  which  he  cannot  succeed. 

Complainant  further  urges,  that  the  decree  which  he  has 
obtained  ought  to  be  permitted  to  stand,  because  he  insists 
that  the  $7,000  mortgage  was  assigned  to  Mrs.  Schenck 
upon  her  promise  to  pay  the  note  which  is  the .  foundation 
of  his  judgment,  out  of  the  money  to  be  derived  by  her 
from  the  mortgage  when  paid.  There  are  two  reasons  why 
this  contention  cannot  be  successful.  In  the  first  place,  if 
there  was  such  a  promise  made  by  her,  it  was  enforceable  at 
law  under  the  married  woman's  act,  then  in  force.  In  the 
next  place,  if  it  be  admitted  that  there  is  a  concurrent  juris- 
diction in  a  court  of  equity  to  give  relief  to  complainant,  on 
the  ground  of  a  trust  resulting  from  the  undertaking  to  pay 
out  of  the  moneys  received  from  the  mortgage  assigned,  or 
other  similar  ground,  such  relief  could  not  be  given  under 
this  bill.  The  case  made  by  the  bill  is  one  of  actual  fraud. 
The  facts  upon  which  this  relief  is  claimed  are  not  disclosed, 
or  even  hinted  at,  in  the  bill.  To  those  facts,  the  defend- 
ants have  had  no  opportunity  to  put  in  their  answer,  and  to 
obtain  the  benefit  which  the  rules  of  equity  pleading  accord 
to  a  responsive  answer.  Although  there  is  evidence  taken 
on  both  sides  upon  this  subject,  there  is  nothing  to  show 
that  defendants  have  produced  all  the  evidence  within  their 
power  to  obtain.  There  was  no  reason,  upon  the  issue  made 
by  the  pleadings,  why  they  should  do  so.  To  hold  the 
decree  under  those  circumstances,  would  give  complainant 
relief  upon  facts  which  were  well  known  to  him  at  the  time 
he  filed  his  bill,  but  which  he  carefully  refrained  from  stat- 
ing therein,  and  in  respect  to  which  he  may  have  thus 
deprived  defendants  of  an  opportunity  to  make  a  defence. 

For  these  reasons,  the  decree  below  ought  to  be  reversed, 
and  the  complainant's  bill  dismissed,  with  costs. 

Parker,  J.  (dissenting). 

The  bill  in  this  cause  charges  that,  in  the  year  1869,  John 
G.  Schenck  was  indebted  to  complainant;  that  for  each 
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indebtedness,  a  promissory  note  was  given  to  complainant, 
upon  which  a  judgment  has  been  obtained  by  him  against 
John  G.  Schenck.  The  bill  also  charges  that,  at  the  time 
Buch  indebtedness  originated,  John  G.  Schenck  had  property 
more  than  sufficient  in  value  to  pay  complainant,  and  that, 
with  said  property,  or  the  proceeds  thereof,  he  has  purchased 
real  estate  in  Belvidere;  but  had  the  conveyance  thereof 
made  to  his  wife.  The  bill  further  alleges  that  Sarah  R 
Schenck  (the  wife)  never  had  any  money  or  property  with 
which  to  pay  for  the  real  estate  in  question. 

The  prayer  of  the  bill  is,  that  the  judgment  of  complain- 
ant against  John  G.  Schenck  be  decreed  to  be  a  lien  on  the 
real  estate  at  Belvidere ;  that  the  said  premises  be  decreed 
to  be  held  in  trust  for  John  G.  Schenck,  by  his  wife,  liable  to 
the  judgment  of  complainant,  and  that  the  same  be  sold  to 
pay  the  judgment. 

The  answers  admit  the  indebtedness,  the  note,  judgment, 
execution  and  levy  on  the  Belvidere  property,  but  deny  that 
John  G.  Schenck  had  any  moneys  or  securities  with  which 
to  purchase  it.  The  allegation  in  the  answer  of  Sarah  R. 
Schenck  is,  that  a  mortgage  for  $7,000,  given  by  Samuel  K. 
Wilson,  was  assigned  to  her  by  George  H.  Hart,  in  consid- 
eration of  natural  love  and  affection,  and  that,  from  the 
avails  of  that  mortgage,  she  paid  for  the  Belvidere  property. 

The  complainant  admits  that  the  proceeds  of  the  Wilson 
mortgage  paid  for  the  premises  at  Belvidere ;  but  he  insibts 
that  said  mortgage  was  not  the  property  of  Mrs.  Schenck, 
but  of  her  husband,  and  that,  therefore,  the  said  premises 
belong  to  him,  and  are  liable  for  complainant's  judgment 
against  him. 

The  question,  then,  is.  Who  owned  the  Wilson  mortgage? 
Mrs.  Schenck  says  she  did  not  pay  anything  for  it,  but  that 
it  was  a  gift  to  her  from  George  H.  Hart.  The  complainant 
says  she  never  owned  it,  and  that  it  belonged  to  her  husband. 
The  evidence  in  the  cause  proves  conclusively  that  George 
H.  Hart  held  the  mortgage  in  trust  for  John  G.  Schenck, 
subject  only  to  the  indebtedness  of  Schenck  to  complainant 
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In  the  year  1863,  the  complainaDt  conveyed  the  State 
Street  House  (in  which  John  G.  Schenck  then  had  an  inter- 
est) to  George  II.  Hart,  upon  a  trust,  the  terms  of  which 
liave  been  as  distinctly  proved  as  if  they  had  been  evidenced 
by  writing.  The  terms  of  the  trust  were,  that  George  K. 
Hart  should  have  power  to  sell  and  convey  the  State  Street 
House  for  the  best  price  he  could  obtain ;  and,  out  of  the 
proceeds,  first  pay  to  complainant  whatever  sum  John  G. 
Schenck  should  owe  him,  and  then  pay  over  to  John  G. 
Schenck  any  balance  that  might  remain.  The  terms  of  this 
trust  were  known  by  Schenck  and  wife,  and  assented  to  by 
all  the  parties  interested.  On  the  1st  day  of  March,  1866, 
George  H.  Hart  conveyed  the  State  Street  House  to  Samuel 
K.  Wilson,  and  received  from  him,  in  part  consideration 
therefor,  the  J7,000  mortgage  before  mentioned. 

The  account  between  complainant  and  John  G.  Schenck, 
at  the  time  Wilson  gave  the  mortgage,  was  unsettled.  Com- 
plainant had  paid  a  large  sum  of  money  to  Schenck's  cred- 
itors, and  had  assumed  the  balance  of  the  debts,  a  part  of 
which  he  had  not  yet  actually  paid.  John  G.  Schenck  had 
no  money  with  which  to  pay  the  complainant  the  balance 
then  due  him,  but  relied  upon  the  proceeds  of  said  mort- 
gage for  that  purpose ;  and  the  mortgage  would  not  mature 
until  March,  1871.  Complainant  was  not  willing  to  have 
the  mortgage  assigned  to  John  G.  Schenck  until  his  indebt- 
edness to  complainant  was  ascertained  and  paid,  or  secured. 
Consequently,  George  H.  Hart  continued,  for  about  three 
years,  to  hold  the  mortgage,  upon  the  same  trust  as  he  had 
held  the  property  he  sold  Wilson. 

In  January,  1869,  George  H.  Hart  became  anxious  to  be 
discharged  from  his  trust.  The  complainant  then  settled 
with  Jolm  G.  Schenck,  and  agreed  to  accept  the  joint  and 
several  note  of  Schenck  and  wife  for  the  amount  found  due 
him  (Jl,600),  provided  the  mortgage  should  be  assigned  so 
that  the  note  should  be  paid  out  of  its  proceeds.  To  this, 
all  parties  assented;  and  the  note,  upon  which  the  judgment 
in  question  has  been  entered,  was  accepted  by  complainant. 
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upon  the  express  agreement  and  promise  of  both  Mr.  and 
Mrs.  Schenck  that  *'  it  should  be  paid  out  of  the  moneys  to 
be  received  for  the  mortgage  when  it  became  due,"  and  for 
this  reason  the  note  was  made  payable  on  the  very  day  the 
mortgage  would  mature.  Had  it  not  been  for  such  agree- 
ment and  promise,  George  H.  Hart  would  not  have  assigned 
the  mortgage,  but  would  have  retained  it  until  it  matured, 
then  collected  the  money,  and  paid  complainant  out  of  the 
proceeds,  in  conformity  with  the  trust. 

John  G.  Schenck  was  called  as  a  witness  for  defendants. 
He  swore  that  the  assignment  of  the  mortgage  to  his  wife 
was  made  against  his  will;  that  he  protested  against  it; 
that  it  was  understood  he  was  to  have  the  mortgage ;  that 
the  mortgage  belonged  to  him;  that  he  was  not  present 
when  the  assignment  was  made,  and  did  not  know  his  wife 
had  the  mortgage  until  a  day  or  two  after  the  assignment  to 
her  was  made. 

On  several  occasions,  Mrs.  Schenck  stated  to  different  per- 
sons that  she  had  no  property ;  that  all  was  her  husband's, 
and  that  she  could  not  do  anything,  except  as  he  told  her. 
She  told  her  father  (as  appears  by  his  evidence)  that  the 
Belvidere  property  was  bought  with  her  husband's  money. 

Mary  Ann  Hart  (a  sister  of  complainant  and  of  Mrs. 
Schenck)  testifies  that  when  the  complainant  asked  Mrs. 
Schenck  about  the  Belvidere  property,  which  stood  in 
her  name,  she  replied  that  the  money  was  John's,  and  it 
would  not  do  for  her  to  dispose  of  it  without  he  was  willing; 
that  it  was  John's  money  that  laid  in  the  property,  and  she 
could  not  control  it;  and  that  she  had  never  had  any  money 
of  her  own. 

Mrs.  Schenck  also  told  the  complainant  that  she  could  not 
pay  the  note,  except  by  John's  consent;  that  it  was  all  his 
money ;  that  the  property  was  his,  and  she  had  to  do  as 
John  said;  that  the  property  belonged  to  John,  and  she 
could  do  nothing  without  him.  It  also  appears,  by  the  evi- 
dence, that  John  G.  Schenck  used  the  Belvidere  property  as 
51 
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his  own,  spoke  of  it  as  his,  and  carried  on  business  there  in 
his  own  name. 

The  creditors  of  John  G.  Schenck  having  been  paid  by 
complainant,  Qeorge  H.  Hart  had  no  right  to  assign  the 
mortgage  except  according  to  the  terms  of  his  trust,  to 
wit,  to  John  G.  Schenck,  subject  to  his  indebtedness  to 
complainant. 

It  is  said  that  complainant  consented  to  the  transfer  to 
Mrs.  Schenck.  Even  if  the  complainant  had  the  right  at 
the  time  of  the  assignment  of  the  mortgage  to  direct 
(beyond  his  own  claim)  to  whom  it  should  be  assigned,  his 
assent  to  the  transfer  to  Mrs.  Schenck  was  given  under  the 
express  understanding  that  the  note  signed  by  her  husband 
and  herself  should  be  paid  out  of  the  mortgage,  and  Mrs. 
Schenck  took  the  assignment  to  hold  for  her  husband's 
benefit,  accompanied  by  the  agreement  and  promise  to  pay 
the  $1,600  note  out  of  the  moneys  received  on  the  mortgage 
at  its  maturity.  Mrs.  Schenck  received  the  assignment  of 
the  mortgage  upon  the  same  trust  as  George  H.  Hart  held  it. 

From  all  the  evidence  upon  the  issue  made  by  the  plead- 
ings, I  cannot  resist  the  conclusion  that  the  Wilson  mort- 
gage, the  proceeds  of  which  went  into  the  Belvidere 
purchase,  belonged  to  John  G.  Schenck,  and,  consequently, 
that  the  property  is  liable  for  the  judgment  due  the  com- 
plainant. 

On  the  part  of  Mrs.  Schenck,  it  is  contended,  that  even 
if  the  mortgage  belonged  to  her  husband,  the  complainant 
cannot  have  relief  in  this  suit,  because  of  his  alleged  par- 
ticipation in  a  prior  fraudulent  transaction,  out  of  which 
the  debt  due  him  is  said  to  have  arisen.  The  allegation  is, 
that  in  the  year  1860,  John  G.  Schenck  conveyed  to  com- 
plainant the  State  Street  House,  without  consideration,  to 
hinder  and  defraud  creditors.  Even  if  this  be  true,  such 
defence  cannot  be  made  under  the  pleadings  in  this  cause. 
No  such  defence  was  set  up  in  the  answer.  The  defence 
therein  stated  is,  that  the  Belvidere  property  was  purchased 
with  the  proceeds  of  a  mortgage  which  had  been  given  to 
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Mrs.  Schenck  by  George  H.  Hart,  in  consideration  of  nat- 
ural love  and  affection.  No  allegation  of  fraud  on  the 
part  of  the  complainant,  either  in  the  inception  of  the 
transaction  or  at  any  stage  of  the  business,  is  made.  The 
court  cannot  notice  a  defence  not  set  up  in  the  plead- 
ings. Marsh  v.  Mitchell,  11  C.  E.  Gr.  499,  IS  C.  E,  Gr.  6S1. 
Evidence  relating  to  matters  not  stated  in  the  pleadings,  is 
impertinent,  and  cannot  be  the  foundation  of  a  decree.  Van- 
sciver  v.  Bryan,  S  Beas.  4^4*  ^^  a  court  of  equity  as  well  as 
in  a  court  of  law,  the  parties  are  confined  to  the  issues  made 
by  the  pleadings.  Brantingham  v.  Brantingham,  1  Beas.  160. 
A  defendant  must  stand  by  his  answer.  K  he  make  out  a 
defence  not  set  up  in  the  answer,  it  will  not  avail  him. 
Chandler  v.  Iferrick,  S  Stock.  497. 

But,  if  Mrs.  Bchenck  could  avail  herself  of  this  defence, 
the  proofs  do  not  sustain  it.  Her  only  witness  on  that 
question  is  John  G.  Schenck.  He  says  that  in  the  year 
1860  he  conveyed  the  State  Street  House  to  complainant, 
to  hinder  and  defraud  his  creditors.  The  complainant  pos- 
itively denies  this,  and  says  that  he  bought  the  property  of 
John  G.  Schenck,  for  a  valuable  consideration.  He  details 
the  particulars  of  the  purchase  and  payments.  He  says  that 
John  G.  Schenck,  at  the  time,  owed  him  $2,300,  to  save 
which  was  the  motive  of  his  purchase. 

The  complainant,  in  his  evidence,  says,  in  substance,  that 
be  thought  the  property  was  at  the  time  worth  all  Schenck 
owed  to  him  and  to  others ;  that  he  could  probably  sell  it 
for  enough  to  pay  himself  and  the  other  creditors  of 
Schenck,  and  if  he  found  he  could  not  do  that,  he  would 
hold  the  property  as  an  investment. 

The  circumstances  confirm  complainant's  version  of  the 
transaction.  The  vouchers  he  produces  correspond  with 
his  statement  of  the  amount  of  the  purchase-money,  and 
the  mode  and  time  of  payment.  Complainant  paid 
Schenck's  debts.  The  best  evidence  that  complainant  did 
not  enter  into  an  arrangement  to  defraud  Schenck's  cred- 
itors, is  the  fact  that  he  satisfied  their  claims. 
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The  complainant  says  that  after  he  purchased  the  State 
Street  House  from  Schenck,  and  litigation  was  impending, 
Schenck,  at  his  request,  agreed  to  take  the  property  back, 
but  in  such  way  that  complainant  should  be  paid  or  secured 
for  the  amount  he  had  paid  or  should  pay  for  him.  After 
the  debts  were  paid,  complainant  and  John  G.  Schenck 
could  make  any  disposition  of  the  property  they  saw  fit. 
Complainant  had  the  right  to  resell  and  reconvey  to 
Schenck  directly,  or  to  George  H.  Hart  in  trust. 

Had  there  been  fraud  in  the  original  transaction  or  in 
the  conveyance  to  George  H.  Hart,  he  might  have  refused 
(under  the  ruling  in  Lokerson  v.  Stillwell)^  to  assign  the 
mortgage  to  any  one;  but  he  did  not  refuse  and  did  assign 
it,  with  the  understanding  that  it  should  go  for  John  G. 
Schenck's  benefit,  after  payment  of  complainant's  claim 
against  him. 

The  complainant  has  a  strong  equity  in  his  favor.  After 
paying  the  debts  of  John  G.  Schenck  (except  his  own  claim), 
the  complainant  conveyed  the  property  he  held,  in  trust,  so 
that  Schenck  might  have  the  benefit  of  the  balance  of  the  pro- 
ceeds after  the  payment  of  the  debt  due  complainant.  At 
the  time  the  mortgage  was  assigned  to  Mrs.  Schenck,  she 
received  it  on  the  same  trust.  Without  any  compensation 
for  his  trouble  and  risk,  complainant  paid  the  other  debts, 
and  for  his  own  claim  the  mortgage  and  its  proceeds  were  to 
be  responsible.  It  should  be  so  held  by  the  court.  The 
defendants  should  not  be  permitted  to  take  advantage  of  one 
who  has  acted  with  fairness  and  liberality  towards  them,  and 
avoid  payment  to  him,  the  only  remaining  creditor,  of  a 
debt  contracted  for  the  purpose  of  satisfying  the  other  cred- 
itors of  John  G.  Schenck. 

The  decree  of  the  chancellor  should  be  affirmed. 

For  affirmance — Depub,  Parker,  Dodd — 8. 

For  reversal — Dixon,  Knapp,  Magib,  Scuddbr,  Van 
Syckbl,  Colb — 6. 
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Johanna  Laible  and  others,  appellants, 

V. 

Ebenezer  L.  Ferry  and  others,  respondents. 

1.  Executors,  empowered  by  the  will  of  their  testator  to  carry  on  his 
business  after  his  decease,  are  personally  liable  for  the  debts  contracted 
thereby. 

2.  But  they  have  a  right,  in  equity,  to  indemnify  themselves  for  the 
payment  of  such  debts,  out  of  the  property  lawfully  embarked  in  the 
trade. 

3.  From  such  right  springs  an  equitable  right  of  the  trade  creditors 
to  resort  to  such  fund  for  payment,  if  their  remedy  against  the  execu- 
tors be  unavailing. 

4.  Prima  facie,  only  the  property  invested  in  the  business  at  the  tes- 
tator^s  decease  is  regarded  as  the  trade  fund ;  and  it  requires  a  clear 
and  unambiguous  declaration  of  purpose  in  the  will  to  justify  the  sub- 
jection of  any  other  property  to  the  risks  of  the  venture. 

5.  Under  certain  circumstances,  the  fee-simple  of  land  was  held  to 
be  thus  involved. 

6.  Where  executors,  carrying  on  business  under  a  will,  had,  without 
authority,  used  the  proceeds  of  the  business  to  improve  lands  of  the 
testator  not  subjected  to  the  risks  of  trade,  and  which,  under  the  will, 
belonged,  in  remainder,  to  married  women  and  infants, — Held,  that 
this  would  not  justify  the  court  in  charging  the  estate  of  these  remain- 
dermen, to  any  extent,  with  the  trade  debts. 


On  appeal  from  a  decree  of  the  vice-chancellor,  whose 
opinion  is  reported  in  Ferry  v.  Laible^  4  Stew,  Eq.  4,66, 

Mr.  William  H.  Morrow^  for  appellants,  cited — 

Perry  on  Trusts  §  476;  McNeillie  v.  Acton^  4  DeG.  M.  ^  G. 
744;  Burwell  v.  JUandeviUe,  ^  How.  {U.  S.)  677;  Kirkman  v. 
Booths  11  Beav.  280;  Travis  v.  MUne^  9  Hare  I4I;  Hampton 
V.  Nicholson,  8  C.  E.  Gr.  423;  RusseU  v.  RusseU,  36  N.  Y. 
681;  AUen  v.  Dewiti,  3  Comst.  276;  JRoome  v.  Phillips,  27  N. 
Y.  367;  Powers  v.  Bergen,  6  N.  Y.  369;  Smith  v.  Brown,  36 
N.  Y.  83;  Booraem  v.  WeUs,  4,  C.  E.  Gr.  87;  Briggs  v.  Davis, 
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20  N.  Y.  15;  3  Barb.  361;  56  Barb,  266  and  cases;  1  Sai\dj. 
Ch.  17;  Shaw  v.  Spencer,  100  Mass.  390;  Wilson  v.  Hia,  2 
Beas.  14J-151;  Haggerty  v.  McCanna,  10  C.  E.  Gr.  48;  Put- 
ham  V.  mtchie,  6  Paige  JfiJ^;  Prall  v.  Tilt,  1  Steic.  Eq.  iSi; 
Jaudon  v.  Gty  Bank,  8  Blatch.  430,  15  Wall.  '115;  Nichols  v. 
Peak,  1  Beas.  71,  72;  Johns  v.  Norris,  12  C.  E.  Gr.  487,  488; 
Prall  V.  Hamil,  1  Stew.  Eq.  69,  70;  Hoy  v.  Bramhall,  4  C.  E. 
Gr.  663-572;  Baritan  Water  Power  v.  Veghte,  6  C.  E.  Gr.  478. 

Mr.  E.  Q.  Keasbey,  for  respondents,  cited — 

Ex  parte  Garland,  10  Ves.  120;  Ex  parte  Bichardson,  S 
Madd.  138;  l^hompson  v.  Andrews,  1  Myl.  ^  K.  116;  Cutbush 
V.  Cutbtish,  1  Beav.  185;  McNeillie  v.  Acton,  4  DcG.  M.  ^  G. 
744;  Owen  v.  Delamere,  L.  B.  {15  Eq.)  189;  Taylor  v.  Plumer^ 
3  Man.  ^  Sel.  575;  Shaler  v.  Trowbridge,  1  Stew.  Eq.  695;  Hall 
V.  Pidcock,  1  C.  E.  Gr.  311;  Doughaday  v.  OroweU,  3  Stock.  201. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J. 

John  Laible  died  in  August,  1862,  leaving  a  will  dated 
February  4th,  1862,  containing  the  following  provisions,  viz.: 

**  Second. — I  give  and  bequeath  unto  my  beloved  wife,  Johanna,  the 
use,  improvement  and  income  of  all  my  real  estate,  houses  and  lots, 
to  have  and  to  hold  the  same  to  her  for  and  during  her  natural  life, 
provided  she  remains  a  widow  and  unmarried. 

^'  Third. — I  give  and  bequeath  unto  my  said  wife,  Johanna,  also,  all 
my  personal  property,  household  and  furniture  and  clothing,  to  have 
and  to  hold  the  same  to  her,  her  heirs  and  assigns  forever,  except  all 
things  belonging  to  the  brewery  business. 

*' Sixth. — I  hereby  order  that  the  hereinafter  appointed  executors 
and  my  wife  Johanna  shall  have  the  power  to  put  the  interest  which 
shall  be  received,  or  the  profits,  out  of  the  brewery  business,  out  on 
bond  or  mortgage,  or  to  purchase  real  estate,  but,  in  such  case,  they 
shall  not  purchase  anything  unless  they  can  pay  cash  for  the  whole ; 
and  they  shall  also  have  the  power  to  sell,  but  in  all  such  transactions 
the  hereinafter  named  executors  and  my  wife,  Johanna,  shall  all  agree 
in  such  transactions. 


6  Stew.]  JUNE  TERM,  1880.  793 

Laible  v.  Ferry. 

'*  Seventh. — I  do  hereby  order  that  my  son  John  Laible  shall  be  the 
exclusive  manager  of  my  brewery  business ;  but  if  it  should  be  that 
the  executors  and  my  wife,  Johanna,  within  one  year,  or  sooner  or 
later,  that  through  his,  John  Laiblo's  neglect,  wrong  or  default,  debts 
been  made,  contracted,  or  a  loss  in  the  business  found,  then  the  said 
business  shall  be  let  out  or  sold,  just  as  the  executors,  with  the  con- 
sent of  my  wife,  Johanna,  may  see  fit ;  the  said  John  Laible  shall  also 
keep  the  books  of  said  business  in  a  lawful  manner,  and  for  the  best 
interest  of  the  family. 

Eighth. — The  manager,  John  Laible,  shall  receive  yearly  for  his  ser- 
vices five  per  cent,  of  the  amount  of  sale  made  each  year,  and  a  free 
dwelling  and  fuel ;  but  if  the  business  should  increase,  then  the  exec- 
utors may  give  him  an  additional  amount  for  his  services  as  they  may 
see  fit. 

*'  Ninth. — I  do  hereby  order  that  the  manager  of'  the  business  shall 
receive  one  per  cent,  from  every  dollar  worth  sold  as  spend  money, 
which  said  money  shall  be  paid  out  of  the  business  itself. 

*^  Tenth. — If  the  business  is  so  well  managed,  as  I  hope  it  will,  and 
it  should  have  a  good  progress,  then  I  order  that  the  said  business 
shall  be  sold  to  my  said  sons,  John,  Philip  and  William  Laible,  as  soon 
as  the  two  latter  shall  have  arrive  the  nineteenth  year  of  age,  to  a 
reasonable  price. 

**  Eleventh. — If  my  beloved  wife,  Johanna,  should  die  before  my 
aforesaid  sons  shall  have  arrived  to  the  age  aforesaid,  then  my  son 
John  Laible  shall,  with  the  other  executors,  carry  on  the  business  in 
harmony. 

'*  Twelfth. — If  my  wife,  Johanna,  should  marry  again,  then  she  shall 
receive  five  hundred  dollars  each  and  every  year,  but  her  husband 
shall  have  in  no  way,  shape  or  manner,  the  right  to  interfere  in  the 
business  or  real  or  personal  property  concern  ;  he  shall  be  so  consid- 
ered as  if  he  was  not  in  existence ;  and  if  my  wife  should  get  children 
out  of  such  marriage,  those  children  shall  have  no  claim  in  any  shape 
or  form  in  my  property,  real  or  personal. 

"Thirteenth. — If  my  wife  should  die  as  my  widow,  then  the  real 
and  personal  property  then  remaining  shall  go  to  my  grandchildren. 

"  Fourteenth. — I  do  hereby  order  that  there  shall  be  no  difference 
between  my  childre/i  now  in  existence. 

"  Fifteenth. — I  do  nominate  and  appoint  my  wife,  Johanna,  Louis 
Adam  and  Joseph  Seitel,  to  be  the  executors  of  this  my  last  will  and 
testament,  and  I  do  hereby  also  authorize  and  empower  my  said  wife, 
Louis  Adam  and  Joseph  Seitel,  to  make  purchases  or  sales  in  the 
above-stated  cases.'* 

This  will  was  duly  proved,  September,  1862,  by  the  exec- 
utors named  therein.    Up  to  the  time  of  his  death  the  testa- 
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^-  ^j  ;„  r/jc  brewery  business,  in  the  citv  of 

^,r  H*"  ''"*'^/  „H  upon  a  truct  of  land  owued  by  liini, 

_\V« •■"■*■'..'.'  j^,  /jiToiiiiifter  designated  as  the  brewery  lot. 

"■'■■''■"  ii-n' "  brewery  building  and  <;clkrH,  and  otlicT 

'  '"■"  '  ul  ^(ru'.'t"'*^  necessary  for  the  imrpoat's  of  the  bus- 

i"''"^""'!),.  tiao  owned  a  lot  known   m  tlie  Goriuley  Kit, 

'"'.'*f'[   ,  i\,K  brewery  lot  on  thu  south,  upon  wbicli  waa 

"■    (itriii'*'  ''"■''"'"S!  *"*'  *  ''**■  known  us  the  Wilbur  lot, 

")l'iii'"fc'  '''"  '^'■*'"*^^y  o"  tli*^  north,  upon  which  wcri;  a 

/     „iiii  dwelling,  rented  out  to  tenunte.     IIo  also  ownt-d 

.[liiT  liou«»-'8   and   lota.      After    bia   death,  his   sun   Juhti 

liivii"'G  ''"-'  nmnager  of  the  business,  currying  it  on  nnJer 

[jii-  uutliorily  of  the  exeeutors.     lie  resided  at  eoiuu  little 

distunce  from  the  brewery,  on  property  not  belonging  to 

the  testator,  und  the  case  docs  not  disclose  thut  any  arrango- 

mt'»t  WHS  nnidc  in  pursuance  of  thut  portion  of  the  eighth 

clause  of  the  will,  whidi  provides  for  his  having  a  "  free 

dwelling." 

For  a  time  the  business  wus  [uosperous  under  John's 
management,  and  considerable  improvements  woR-  niude 
with  its  proceeds  on  the  brewery  lot,  for  the  benefit  of  tin- 
trade.  In  lS(i7,  un  expensive  dwelling-house,  costing  over 
$'20,000,  derived  mainly  from  the  business,  was  built  upon 
the  Wilbur  lot,  and  thereupon  the  testator's  widow,  with 
her  family,  Tuoved  into  it  from  the  house  on  the  Gorinley 
lot,  and  that  house  was  removed  to  nnikc  room  for  a  boiler 
and  other  conveniences  of  the  brewery. 

The  complainants  were  the  j>rincipal  creditors  of  the 
business,  having  furnished  almost  alt  the  mult  used  in  it,  and 
at  the  time  of  Jiling  their  bill,  in  1870,  wore  creditors  to  the 
amount  of  §G5,000,  which  liud  begun  to  aoeruu  in  the  latter 
part  of  18US. 

John,  the  son,  died  in  March,  1873;  Seitel,  one  of  the 
executors,  is  also  dead.  The  eomplainunts  tiled  their  bill 
against  the  surviving  executors,  and  all  pei'sons  in  esse  hav- 
ing any  possible  interest  under  the  will,  and  sought  a  decree 
that  the  brewery  lot,  the  Wilbur  lot  and  the  Gormley  lot. 
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and  all  other  property  of  the  testator  in  the  hands  of  the 
executors,  and  the  accumulations  thereof,  were  chargeable 
with  the  indebtedness  to  the  complainants,  and  should  be 
sold  for  the  payment  of  the  same. 

The  chancellor,  on  advice  of  the  vice-chancellor,  decreed 
that  the  brewery  lot  and  the  Gormley  lot,  together  with  all 
the  buildings,  improvements,  machinery  and  fixtures,  with 
appurtenances,  together  with  all  the  appurtenances  and  per- 
sonal property  of  the  business,  whether  owned  by  the  tes- 
tator at  the  time  of  his  death,  or  purchased  with  the  proceeds 
or  property  of  the  trade  since,  should  be  deemed  to  be  the 
trade  property  proper,  and  chargeable  with  the  payment  of 
all  debts  contracted  in  the  said  trade,  and  should  be  sold  for 
that  purpose,  and  that  in  case  this  fund  was  insufficient,  the 
Wilbur  lot  should  be  sold,  and  out  of  the  proceeds  of  sale 
should  be  reserved  the  value  of  the  same,  without  the 
improvements  made  with  the  moneys  derived  from  the  bus- 
iness, and  the  balance  should  be  applied  to  paying  the  trade 
debts.  From  this  decree  two  of  the  daughters  of  the  testa- 
tor, with  their  husbands,  have  appealed  to  this  court. 

The  leading  question  presented  by  the  appeal  is,  as  to  the 
rights  of  creditors  of  a  business  carried  on  under  a  will.  It 
is  manifest  that,  in  this  case,  the  testator  designed  that  his 
brewery  business  should  be  continued  after  his  decease,  by 
his  executors,  on  behalf  of  his  estate,  under  the  manage- 
ment of  his  son  John.  John  was  to  receive  a  specified 
compensation  for  his  services,  but  the  profits  were  to  go  to 
the  executors,  who  were  also  empowered,  under  certain 
circumstances,  to  put  an  end  to  the  trade.  In  such  cases 
the  general  rule  is,  that  the  executors  are  personally  liable 
for  the  debts  contracted.  Owen  v.  Delamere,  L.  R,  (15  Eq,) 
134 ;  Wlghtmwi  v.  Toionroe^  1  Mau.  ^  Sel.  412 ;  Labouchere 
V.  Tapper^  11  Moore  P.  C  198.  But  for  what  they  do  in 
obedience  to  their  trust,  they  are  entitled  in  equity  to  be 
indemnified  out  of  the  property  lawfully  embarked  in  the 
business,  and  from  this  title  to  indemnity  springs  an  equita- 
ble right  of  the  creditors  to  resort  to  the  same  fund  for  pay- 
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tor  was  engaged  in  the  brewery  business,  in  the  city  of 
Newark,  carried  on  upon  a  tract  of  land  owned  by  him, 
which  will  be  hereinafter  designated  as  the  brewery  lot. 
Upon  it  were  a  brewery  building  and  cellars,  and  other 
substantial  structures  necessary  for  the  purposes  of  the  bus- 
iness. He  also  owned  a  lot  known  as  the  Gormley  lot, 
adjoining  the  brewery  lot  on  the  south,  upon  which  was 
his  family  dwelling;  and  a  lot  known  as  the  Wilbur  lot, 
adjoining  the  brewery  on  the  north,  upon  which  were  a 
shop  and  dwelling,  rented  out  to  tenants.  He  also  owned 
other  houses  and  lots.  After  his  death,  his  son  John 
became  the  manager  of  the  business,  carrying  it  on  under 
the  authority  of  the  executors.  He  resided  at  some  little 
distance  from  the  brewery,  on  property  not  belonging  to 
the  testator,  and  the  case  does  not  disclose  that  any  arrange- 
ment was  made  in  pursuance  of  that  portion  of  the  eighth 
clause  of  the  will,  which  provides  for  his  having  a  "  free 
dwellinor 
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For  a  time  the  business  was  prosperous  under  John's 
management,  and  considerable  improvements  were  made 
with  its  proceeds  on  the  brewery  lot,  for  the  benefit  of  the 
trade.  In  1867,  an  expensive  dwelling-house,  costing  over 
$20,000,  derived  mainly  from  the  business,  was  built  upon 
the  Wilbur  lot,  and  thereupon  the  testator's  widow,  with 
her  family,  moved  into  it  from  the  house  on  the  Qormley 
lot,  and  that  house  was  removed  to  make  room  for  a  boiler 
and  other  conveniences  of  the  brewery. 

The  complainants  were  the  principal  creditors  of  the 
business,  having  furnished  almost  all  the  malt  used  in  it,  and 
at  the  time  of  filing  their  bill,  in  1876,  were  creditors  to  the 
amount  of  $65,000,  which  had  begun  to  aocrue  in  the  latter 
part  of  1868. 

John,  the  son,  died  in  March,  1873;  Seitel,  one  of  the 
executors,  is  also  dead.  The  complainants  filed  their  bill 
against  the  surviving  executors,  and  all  persons  in  esse  hav- 
ing any  possible  interest  under  the  will,  and  sought  a  decree 
that  the  brewery  lot,  the  Wilbur  lot  and  the  Gormley  lot, 
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and  all  other  property  of  the  testator  in  the  hands  of  the 
executors,  and  the  accumulations  thereof,  were  chargeable 
with  the  indebtedness  to  the  complainants,  and  should  be 
sold  for  the  payment  of  the  same. 

The  chancellor,  on  advice  of  the  vice-chancellor,  decreed 
that  the  brewery  lot  and  the  Gormley  lot,  together  with  all 
the  buildings,  improvements,  machinery  and  fixtures,  with 
appurtenances,  together  with  all  the  appurtenances  and  per- 
sonal property  of  the  business,  whether  owned  by  the  tes- 
tator at  the  time  of  his  death,  or  purchased  with  the  proceeds 
or  property  of  the  trade  since,  should  be  deemed  to  be  the 
trade  property  proper,  and  chargeable  with  the  payment  of 
all  debts  contracted  in  the  said  trade,  and  should  be  sold  for 
that  purpose,  and  that  in  case  this  fund  was  insufficient,  the 
Wilbur  lot  should  be  sold,  and  out  of  the  proceeds  of  sale 
should  be  reserved  the  value  of  the  same,  without  the 
improvements  made  with  the  moneys  derived  from  the  bus- 
iness, and  the  balance  should  be  applied  to  paying  the  trade 
debts.  From  this  decree  two  of  the  daughters  of  the  testa- 
tor, with  their  husbands,  have  appealed  to  this  court. 

The  leading  que'stion  presented  by  the  appeal  is,  as  to  the 
rights  of  creditors  of  a  business  carried  on  under  a  will.  It 
is  manifest  that,  in  this  case,  the  testator  designed  that  his 
brewery  business  should  be  continued  after  his  decease,  by 
his  executors,  on  behalf  of  his  estate,  under  the  manage- 
ment of  his  son  John.  John  was  to  receive  a  specified 
compensation  for  his  services,  but  the  profits  were  to  go  to 
the  executors,  who  were  also  empowered,  under  certain 
circumstances,  to  put  an  end  to  the  trade.  In  such  cases 
the  general  rule  is,  that  the  executors  are  personally  liable 
for  the  debts  contracted.  Owen  v.  Delamere,  L.  JR.  {15  Eq.) 
1S4;  Wightman  v.  Townroe^  1  Mau.  ^  SeL  4.12 ;  Labouchere 
V.  Tapper^  11  Moore  P.  C.  1Q8.  But  for  what  they  do  in 
obedience  to  their  trust,  they  are  entitled  in  equity  to  be 
indemnified  out  of  the  property  lawfully  embarked  in  the 
business,  and  from  this  title  to  indemnity  springs  an  equita- 
ble right  of  the  creditors  to  resort  to  the  same  fund  for  pay- 
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ment,  when  their  remedy  against  the  executors  is  unavailiDg. 
Ux  parte  Garland^  10  Ves.  110. 

In  Owen  v.  Delamei^e^  ubi  supra^  Vice-Chancellor  Bacon 
dismissed  the  creditor's  bill,  upon  the  ground  that  the 
remedy  at  law  against  the  executors  seemed  to  be  ample; 
and  in  Fairland  v.  Percy,  L.  B.  {3  P.  ^  D.)  217,  Sir  James 
Hannen  required  the  creditor  to  exhaust,  by  administration, 
the  property  of  his  primary  debtor,  before  receiving  admin- 
istration, as  an  equitable  creditor,  of  the  testator's  estate. 

In  the  present  case  no  direct  averment  of  the  insolvency 
of  the  executors,  individually,  is  made  in  the  bill,  but  the 
evidence  sufficiently  discloses  their  inability  to  meet  the 
complainants'  claim,  and  uo  objection  has  been  made,  either 
below  or  here,  to  this  want  of  allegation  of  some  special 
reason  for  the  interference  of  equity.  It  may  be  regarded 
as  conceded  that  the  complainants'  remedy  at  law  is  inad- 
equate. 

The  important  and  difficult  question  in  most  controversies 
of  this  nature,  relates  to  the  amount  of  the  testator's  estate 
which  ought  to  be  considered  as  embarked  in  the  business. 
The  answer  is  to  be  found  in  the  correct  construction  of  the 
will. 

In  Ex  parte  Garland,  ubi  supra,  it  was  decided  that  where 
the  will  directed  a  limited  sum,  beside  the  property  actually 
employed  in  the  business  at  the  testator's  death,  to  be  paid 
by  the  executors  for  the  purpose  of  carrying  on  his  trade, 
the  general  assets  beyond  that  fund  were  not  liable.  This 
principle,  that  the  testator  may  restrict  the  liability  of  his 
estate,  either  to  the  fund  already  embarked,  or  to  such 
amount  as  he  may  intend  to  have  embarked  in  the  business, 
is  also  affirmed  in  Ex  parte  Richardson,  3  Madd,  138;  Thomp- 
son  V.  Andrews,  1  MyL  ^  K.  116;  Pitkin  v.  Pitkin,  7  Conn. 
307,  and  BurweU  v.  Mandeville,  2  Hoio.  ( U.  S.)  572, 

In  the  case  last  cited,  Judge  Story,  adopting  the  reason- 
ing of  Lord  Eldon,  in  Ex  parte  Garland,  ubi  supra,  remarks 
that  nothing  but  the  most  clear  and  unambiguous  language, 
demonstrating  in  the  most  positive  manner  that  the  testator 
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intends  to  make  bis  general  assets  liable  for  all  debts  con- 
tracted in  the  trade  continued  after  his  death,  and  not 
merely  to  limit  it  to  the  funds  embarked  in  that  trade,  would 
justify  the  court  in  arriving  at  such  a  conclusion,  from  the 
manifest  inconvenience  thereof,  and  the  utter  impossibility 
of  paying  off  the  legacies  bequeathed  by  the  testator's  will, 
or  distributing  the  residue  of  his  estate,  without  in  effect 
saying  at  the  same  time  that  the  payments  may  all  be 
recalled,  if  the  trade  should  become  unsuccessful  or  ruin- 
ous. Such  a  result  would  ordinarily  be  at  war  with  the 
testator's  intention  in  bequeathing  such  legacies  and  resi- 
due. These  sentiments  are  quoted  with  approval  by  Justice 
Field,  in  Smith  v.  Ayer^  decided  in  the  same  court,  December, 
1879.     See  9  Reporter  {May  19th,  1880)  633. 

In  accordance  with  the  views  of  Judge  Story,  it  was  held 
in  M'NeiUie  v,  Adoiiy  4.  DeG.  M,  ^  G.  744-9  that  a  direction 
in  a  will,  that  executors  should  continue  the  testator's  trade 
or  business  of  a  coal  proprietor  during  his  then  present 
interest  in  the  mines,  and  should  not  be  responsible  for  any 
loss  to  his  estate  by  carrying  on  the  trade  or  business, 
unless  such  loss  should  happen  by  or  through  their  willful 
neglect  or  default,  did  not  authorize  the  employment  in  the 
trade  of  more  of  the  testator's  property  than  was  employed 
in  it  at  his  decease.  And  in  Cutbush  v.  Cuibush,  1  Beav.  184-9 
where  the  testator  had  directed  his  widow  to  carry  on  his 
business  until  his  youngest  child  should  attain  twenty-one 
years,  and  for  that  purpose  had  given  her  the  entire  use, 
disposal  and  management -of  the  capital^  credits^  stock  and 
effects  which  should  be  due,  owing  or  belonging  to  him  in  his  trade 
at  the  time  of  his  decease,  and  had  authorized  his  executors  to 
augment  the  capital  employed  therein,  and,  the  executors 
having  renounced,  the  widow  had  taken  out  administra- 
tion. Lord  Langdale  decided  that  only  the  property  above 
specified,  and  not  the  testator's  general  assets,  was  liable  for 
the  debts  contracted  by  the  widow  in  carrying  on  the  trade. 
So,  also,  in   Thompson  v.  Andrews,  1  Myl,  ^  K.  116,  the 
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testator,  a  brewer  and  coal  merchant,  who  had  carried  on 
his  business  on  a  messuage  demised  to  him  for  a  term  of 
years,  in  his  will  directed  as  follows :     "  It  is  my  wish  that 
my  wife  and  my  son  Thomas  should  continue  to  carry  on 
the  business,  in  the  same  way  that  I  do  now,  for  their  joiut 
benefit  and  mutual  advantage,  on  the  premises  in  which  I 
now  reside;  and,  in  furtherance  of  this,  my  wish,  I  give  and 
bequeath  all   my  stock  in  trade,  of  what  nature  or  kind 
soever  by  me  employed  or  used,  to  my  said  wife  and  son, 
in  equal  shares  and  proportions."     Under  certain  circum- 
stances, the  business  was  to  be  discontinued;  and,  in  that 
event,  he  gave  and  bequeathed  the  lease  of  the  said  premises 
in  which  he  resided,  with  the  appurtenances  and  all  the  said 
stock  in  trade  so  given  to  his  wife  and  son,  to  trustees,  to 
sell  the  same,  and  give  one  moiety  of  the  proceeds  to  his 
said  son,  and  invest  the  other  moiety  for  the  benefit  of  hid 
wife,  and,  after  death,  to  go  to  his  two  children  Edward  and 
Elizabeth.     He  made  his  wife  and  the  trustees  his  executors. 
The  widow  and  son,  carrying  on  the  business,  became  bank- 
rupts.    On  bill  filed  by  the  assignees,  Sir  John  Leach,  M. 
R.,  held  that  the  gift  over  of  the  moiety  of  the  proceeds  of 
the  sale  of  the  leasehold  premises  to  the  children,  after  the 
death  of  their  mother,  would  take  effect;  and,  as  to  that, 
the  claims  of  creditors  were  excluded.     lie  said  there  was 
no  gift  of  the  premises  to  the  wife  and  son,  other  than  for 
their  occupation  so  long  as  they  should  carry  on  the  testa- 
tor's trade ;  and  the  case  of  Ex  parte  Garlaiul  had  decided 
that  a  testator's  property  is  liable  only  to  the  extent  that  he 
has  directed  it  to  be  embarked  in  his  trade. 

The  principles  deducible  from  all  of  these  cases,  then,  are, 
that  where  a  testator  orders  his  business  to  be  carried  on 
after  his  death,  prima  fade  only  the  fund  employed  in  the 
business  before  his  decease  is  answerable  to  the  subsequent 
creditors;  but  that  if,  by  clear  and  unambiguous  language, 
he  designates  or  authorizes  to  be  set  apart  any  other  portion 
of  his  estate  to  be  embarked  in  the  trade,  such  creditors 
may  also  resort  to  the  fund  thus  appropriated. 
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Applying  these  principles  to  the  case  in  hand,  we  think 
there  is  not  sufficient  reason  for  subjecting  the  Qormley  lot 
to  the  claims  of  these  complainants. 

The  grounds  upon  which  the  vice-chancellor  reached  the 
opposite  conclusion  are,  that  during  the  testator's  life  it  was 
used  in  connection  with  the  brewery  business,  because  there 
was  a  passage-way  leading  from  his  dwelling  upon  it  to  the 
brewery  premises,  and  some  of  his  workmen  boarded  in  his 
family ;  and  that,  by  his  testamentary  direction  that  his  son 
John,  while  manager  of  the  brewery,  should  have  a  free 
dwelling  as  part  of  his  compensation,  he  had  indicated  a 
purpose  to  have  this  house  and  lot,  as  most  convenient, 
occupied  as  the  manager's  residence.  These  circumstances, 
viewed  in  the  light  of  the  testator's  intention  to  perpetuate 
his  business,  seemed  to  the  vice-chancellor  a  sufficient 
embarkation  of  this  lot  in  the  business. 

But,  during  the  testator's  life,  these  premises  were  kept 
quite  distinct  from  the  brewery  plot,  and  constituted  his 
residence  only.  That  there  was  a  passage  from  them  to 
the  brewery,  and  that  some  workmen  boarded  with  him, 
were  mere  incidents  of  his  mode  of  living,  and  did  not  at 
all  make  his  dwelling-house  a  part  or  appurtenance  of  his 
business.  I  think  if  he  had  made  a  conveyance  of  his 
brewery,  its  business  and  appurtenances,  it  would  have 
been  difficult  to  conclude  that  thereby  this  dwelling  and 
curtilage  had  also  passed  to  the  grantee.  Nor  is  it  a  fair 
presumption  that  the  testator  intended  this  to  be  the  "  free 
dwelling"  which  his  son  John  should  occupy  while  man- 
aging the  premises.  He  had  other  houses,  which  he  was  in 
the  habit  of  letting  to  tenants,  while  this  was  his  family 
homestead,  and  if  he  had  designed  to  exclude  his  wife  and 
minor  children  therefrom  for  the  convenience  of  his  married 
son,  who  was  already  living  away  from  him,  it  is  reasonable 
to  believe  that  he  would  have  more  explicitly  said  so.  But 
even  if  this  property  were  intended  to  be  given  up  to  the 
son  while  managing  the  business,  that  would  not  be  an 
embarkation  of  the  fee  in  the  risks  of  trade.    The  facts 
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would  much  resemble  those  in  Thompson  v.  Andrews^  ubi 
supruy  where,  notwithstanding  a  similar  gift  of  the  testa- 
tor's residence  to  the  managers  of  the  business,  the  resi- 
dence was  withheld  from  subsequent  creditors,  and  in  Cut- 
bush  V.  Cutbushy  ubi  supra^  a  like  direction  in  a  will  does  not 
appear  to  have  been  considered  as  involving  the  dwelling 
in  the  trade.  There  is  wanting  that  clear  and  unambiguous 
declaration  of  purpose  which  is  necessary  in  a  will  to  induce 
courts  to  postpone  legatees  and  devisees  until  the  posthu- 
mous ventures  of  the  testator  are  ended.  This  portion  of 
the  decree  should  be  reversed. 

As  to  the  brewery  lot,  we  concur  in  the  conclusions  of 
the  vice-chancellor.  Not,  indeed,  that  we  think,  nor  is  it 
evident  that  the  vice-chancellor  thought,  that  in  every  case 
where  a  testator,  engaged  in  a  business  carried  on  upon  his 
real  estate,  directs  the  business  to  be  continued  after  his 
death,  he  must  be  held  to  have  involved  that  real  estate  in 
the  venture.  In  each  instance,  the  real  purpose  of  the  tes- 
tator, as  indicated  by  his  will  and  the  attendant  circum- 
stances, is  to  be  ascertained  and  enforced.  In  the  present 
case,  tlie  business  was  of  such  a  nature  that  it  had  practically 
appropriated  the  land  to  its  uses,  rendering  it  mainly 
unavailable  for  other  purj)ose8,  so  that  the  value  of  the 
realty  depended  substantially  upon  whether  or  not  this  busi- 
ness could  be  there  made  profitable.  The  testator  had 
directed  that,  if  loss  wore  incurred  by  the  management 
which  he  provided,  (he  busmcss  shouUl  be  let  out  or  sold,  as  the 
executor  should  see  lit;  but  if  it  were  successful,  then  it 
should  be  sold  to  his  sons  at  a  reaso!uii)le  price.  It  is  hardly 
conceivable  that  in  these  provisions  he  did  not  include  the 
realty.  The  trade  and  its  plant  were  inseparable,  and 
together  constituted,  in  his  mind,  the  bifsi7iess. 

Respecting  the  Wilbur  lot,  the  facts  are,  that  the  testa- 
tor's widow,  representing  and  mainly  acting  for  the  execu- 
tors, in  the  years  186G  and  1867,  by  arrangement  with  her 
son  John,  applied  a  large  amount  of  the  proceeds  of  the 
business  to  the  permanent  improvement  of  this  lot,  by  the 
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erection  upon  it  of  a  valuable  dwelling,  chiefly  for  the 
accommodation  of  herself  and  her  family.  Under  the  will, 
the  widow  owned  in  it  a  life-estate  only,  the  remainder  in 
fee  going  to  the  testator's  grandchildren,  in  case  his  widow 
died  without  remarriage ;  otherwise,  belonging  to  his  heirs. 
All  of  these  grandchildren  are  minors;  and  some  of  the 
heirs,  including  the  female  appellants,  are  married  women. 
The  chancellor  has  decreed  that  this  lot,  with  its  improve- 
ments, shall  be  sold ;  and  out  of  the  purchase-money  shall 
be  reserved  for  the  tenants  in  fee  the  full  value  of  the  unim- 
proved land,  and  the  surplus  shall  be  applied  to  the  payment 
of  the  trade  debts.  This  decree  is  based,  not  upon  any  notion 
of  fault  or  acquiescence  in  the  remaindermen,  but  upon  the 
ground  that  the  proceeds  of  the  business  constituted  a  fund 
in  the  hands  of  the  executors,  as  trustees,  for  the  payment  of 
creditors  as  cestuis  que  trust;  and,  therefore,  a  court  of  equity 
would  pursue  those  funds  and  reclaim  them  from  any  one 
whose  title  did  not  depend  upon  an  innocent  purchase  for 
value. 

The  correctness  of  this  doctrine,  as  a  general  rule,  cannot 
be  disputed,  but,  in  its  application,  it  is  liable  to  be 
restrained  by  other  principles  equally  indisputable.  It  is 
perfectly  well  settled  that  where  one  knowingly  makes  per- 
manent improvements  upon  the  lands  of  another,  without 
the  consent  or  fault  of  the  latter,  he  cannot,  as  a  complain- 
ant in  equity,  obtain  re-imbursement  for  such  expenses, 
even  to  the  value  of  the  benefit  conferred  upon  the  land 
owner.  Green  v.  Biddle,  8  Wheat.  1;  Putnam  v.  Ritchie^  6 
Paige  390;  Clark  v.  Smith,  Sax.  121;  Haggerty  v.  McCanna, 
10  a  E,  Gr.  48;  2  Kent  *334. 

The  facts  now  before  us  bring  the  complainants  within 
the  range  of  this  principle.  No  acquiescence  or  laches  can 
be  imputed  to  the  appellants,  because  of  their  coverture, 
nor  to  the  grandchildren,  because  of  their  minority.  The 
complainants  knew  that,  in  giving  credit  to  this  business, 
they  were  dealing  with  executors  and  trustees  under  this 
will,  and  had  consulted  counsel  as  to  the  powers  of  the 
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executors  in  the  premises.  They  are  clearly  chargeable 
with  knowledge  of  the  character  and  limitations  of  the 
trust.  WUson  v.  Hilly  ^  Beas.  143;  Shaw  v.  Spencer^  100 
Mass.  382. 

Under  the  will,  the  executors  had  no  right  to  divert  the 
corpus  of  the  fund  embarked  in  the  business  for  the 
improvement  of  the  testator's  outside  lands,  nor  even  to 
use  the  profits  for  such  purpose ;  they  were  only  authorized 
to  invest  such  profits,  if  any,  in  bond  and  mortgage,  or  in  the 
purchase  of  real  estate.  The  evidence  shows  that,  at  the 
time  this  house  was  building,  the  complainants  knew  that 
the  proceeds  of  the  business,  which  should  have  been  taken 
to  pay  debts,  were  being  devoted  to  its  construction,  and 
in  consequence  their  own  claims  were  remaining  unsatis- 
fied. Thus  they  were  apprised  that  their  trustees,  in  viola- 
tion of  the  trust,  were  using  the  moneys  which  ought  to 
have  gone  to  the  payment  of  their  debts,  for  the  permanent 
improvement  of  another's  land,  and  yet  they  made  no 
objection  or  attempt  at  interference  to  prevent  it.  Such 
acquiescence  is  tantamount  to  consent,  and  puts  the  com- 
plainants in  the  same  position  as  if  they  had  been  actors  in 
the  diversion.  The  moneys  thus  expended,  it  is  therefore 
beyond  their  power  to  recall. 

But  even  if  the  complainants  were  not  chargeable  with 
knowledge,  or  if  there  be  other  creditors  who  were  igno- 
rant of  these  facts,  I  do  riot  see  how  they  can  fasten  upon 
the  estate  of  these  innocent  remaindermen  any  burden 
because  of  these  improvements.  They  were  not  the  own- 
ers of  this  fund  which  was  embarked  in  the  trade,  but  only 
the  creditors  of  those  who,  from  their  control  over  it, 
might  be  regarded  as  its  owners. 

Now,  certainly,  the  creditors  of  an  individual  cannot 
charge  their  debts,  to  any  extent,  upon  the  lands  of  a 
stranger,  simply  because  their  debtor  has  used  his  money 
to  improve  those  lands,  and  so  has  rendered  himself  unable 
to  pay  his  debts.  And  although  Lord  Eldon  said  {Ex  parte 
Garland^  vbi  supra)  that  such  creditors  have  something  very 
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like  a  lien  upon  the  trade  property,  yet  they  have  not  an 
actual  lien,  but  their  right  to  resort  to  it  arises,  as  we  have 
seen,  from  the  right  of  the  executors  to  indemnify  them- 
selves out  of  it  for  the  payment  of  the  debts  which  they 
have  incurred  under  the  will.  But  the  plain  force  of  the 
principle  before  mentioned  would  clearly  prohibit  these 
executors,  if  compelled  to  pay  the  debts  of  this  business, 
from  charging  the  lands  of  these  remaindermen  for  their 
indemnity.  Here,  then,  the  executors  have  so  dealt  with 
the  trade  fund  as  to  destroy  their  right  to  indemnity  out  of 
it,  and  under  such  circumstances  as  would  put  their  indi- 
vidual property  beyond  the  reach  of  their  creditors.  Upon 
what  ground  can  creditors  seek  to  reclaim  that  fund  for 
their  benefit?  The  case  does  not  seem  to  be  one  for  the 
application  of  the  principle  by  which  a  donee  of  trust  funds 
is  chargeable  with  the  trust.  These  land  owners  do  not 
stand  in  the  position  of  donees.  They  did  not  consent  to 
receive  the  fund,  nor  were  they  guilty  of  any  laches  in  not 
preventing  its  incorporation  with  their  estate ;  and  it  cannot 
be  withdrawn  from  them  without  invading  their  right  of 
property,  which  should  not  be  assailed  except  for  some  act 
or  omission  of  their  own. 

So  far  as  it  aftects  the  interests  of  married  women  and 
infants,  this  part  of  the  decree  should  be  reversed. 

Whether  the  complainants'  mortgage  is  a  valid  charge 
upon  the  lands  embarked  in  the  trade,  has  not  been  con- 
sidered in  this  court,  as  it  is  not  the  subject  of  appeal. 

Decree  unanimously  reversed. 
52 


■'if , 


804  COURT  OF  ERRORS  AND  APPEALS.   [32  Eq. 

Graham  v.  National  Bank  of  New  York. 


James  Graham  aud  Arguibald  Graham  and  others^ 

appellants, 

V. 

The  National  Bank  of  the  State  of  New  York, 

respondent. 

Archibald  Graham  and  wife,  appellants, 

V. 

The  National  Bank  of  the  State  of  New  York, 

respondent. 

Mortgages  given  to  a  national  bank  to  secure  contemporaneous 
loans  of  money  by  discounting  commercial  paper  in  the  usual  course 
of  business,  are  not  void  under  section  5137  or  5136  of  the  revised 
statutes  of  the  United  States ;  they  are  only  voidable,  and  the  govern- 
ment alone  can  object. 

On  appeal  from  the  following  opinion  of  the  vice-chan- 
cellor : 

By  the  English  practice,  all  answers  must  be  signed  by 
the  defendant,  as  well  as  by  his  solicitor,  unless  dispensed 
by  order.  1  Dan.  Gh,  Pr.  733,  This  rule  was  established 
by  Lord  Ilardwicke,  by  order  made  April  27th,  1748.  Fal- 
ton  Bank  v.  Beach,  6  Wend,  If2,  And  the  court  of  chancery 
of  New  York,  in  1830,  in  adopting  "  the  customary  practice 
as  it  had  theretofore  existed,"  engrafted  it  upon  its  pro- 
cedure. Denison  v.  Bassford,  7  Paige  371,  But  it  has  never 
been  adopted  or  followed  in  this  state.  On  the  contrary', 
since  the  passage  of  the  statute  giving  the  complainant  the 
right  to  waive  an  answer  under  oath,  the  practice  has  been 
quite  uniform  for  the  solicitor  alone  to  sign.  If  there  have 
been  any  departures  from  this  course,  they  have  been  so 
few  in  number  as  to  have  no  significance  as  a  matter  of 
practice.  The  objection  that  the  answer  is  not  properly 
signed  is  not  well  taken. 
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Two  of  the  defences  are  clearly  equitable.  I  refer  to  the 
defence  of  want  of  consideration,  and,  secondly,  to  the  aver- 
ment that  the  complainant  extended  the  time  of  payment 
of  the  notes,  which  are  secured  by  the  mortgage  in  suit, 
without  the  knowledge  or  consent  of  the  mortgagors.  These 
defences  rest  on  strong  considerations  of  justice,  and  the 
defendants  should  be  afforded  a  full  opportunity  to  main- 
tain them. 

The  defence  of  illegality  is  not  now  maintainable  under 
the  construction  recently  given  to  section  5186  of  the 
national  banking  act,  by  the  United  States  supreme  court.. 
Union  National  Bank  v.  Mathews^  Int.  Rev.  Bee,  March  Sd, 
1879. 

The  answer  sets  up  no  other  defence  with  sufficient  cer- 
tainty and  fullness  to  make  it  available  to  the  defendants. 

The  motion  covers  the  whole  answer,  and  some  of  the 
defences  being  manifestly  meritorious,  it  cannot  prevail. 

The  defendant  should  be  permitted  to  amend  the  title  of 
his  answer.  Amendments  of  this  nature-r-being  merely 
formal  for  the  correction  of  a  clerical  mistake — may  be 
made,  by  order  of  the  court,  at  any  time. 

Both  parties  being  in  fault,  neither  will  be  allowed  costs 
against  the  other. 

Mr.  Eugene  Stevensony  for  appellants,  cited — 

U.  S.  Ba\  Stat.  §§  6136,  5137;  2  Parsons  on  (Jont.  {6th  ed.) 
746,  753,  762,  note  u;  White  v.  Franklin  Bank,  n  Pick.  181; 
£  Chitty  on  Cont.  {11  Am.  ed.)  971,  97 4;  Bank  of  U.  S.  v. 
Owen,  2  Pet  527,  538;  Reeves  v.  Butcher,  2  Yr.  22^;  Ryno 
V.  Darby,  5  C.  E.  Gr.  231;  Den,  v.  ShotioeU,  4  Zab.  791;  S. 
C,  3  Zab.  466;  Columbia  Fire  Ins.  Co.  v.  Kingon,  8  Vr.  33, 
and  cases  cited;  Marlati  v.  Warwick,  11  C  E.  Gr.  454;  Cop- 
pel  V.  Hall,  7  Wall.  558;  Sedg.  Stat.  '^  Canst .  Law  69-71; 
Harris  v.  Rumuls,  12  How.  {U.  S.)  79;  Bissil  v.  R.  R.  Co., 
22  N.  Y.  262;  Hitchcock  v.  Galveston,  6  Otto  S61;  Whitney 
Arms  Co.  v.  Barlow,  63  N.   Y.  62;  Rutland  R.  R.  Co.  v. 
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Proctor y  29  Vt.  95;  Vermont  ^  Canada  R.  B,  v.  Vemwnt 
Central  R.  J?.,  34  Vt.  47;  Brice's  Ultra  Vires  (2d  Eng,  ed.) 
183;  Green's  Brice's  Ultra  Vires  (2d  Am,  ed,)  715-729;  Tiacy 
V.  Talmadije,  14  N.  Y.  162;  B,  B.  Co.  v.  McCarty,  96  U.  S. 
268;  Chicago  Building  Soc.  v.  Croicell,  65  III.  458;  Bank  of 
Genessee  v.  Patchin  Bank,  IS  N.  Y.  309;  S.  C,  19  N.  Y. 
312;  Smcad  v.  Ind.  B.  B.  Co.,  11  Ind.  104;  Madison  Plank- 
road  V.  Water toicn  Plankroad,  7  Wis.  5S;  Seligman  v.  Char- 
lottesville Nat.  Bank  (  U.  S.  Circuit  Va.)  25  Int.  Bev.  Bee.  385, 
3  Hughes  647;  Ex  parte  Williamson,  L.  B.  (5  Ch.  App.)  309; 
GHare  v.  Sec.  Nat.  Bank,  77  Pa.  St.  97;  Union  Hill  Gold 
Mining  Co.  v.  Bochy  Mt.  Nat.  Bank,  6  Otto  64O;  Union  Nat. 
Bank  v.  Matthews,  8  Otto  621;  Fowler  v.  Sculley,  72  Pa.  St. 
456;  Woods  v.  Nat.  Bank,  83  Pa.  St  57;  Kansas  Valley  Nat. 
Bank  v.  Boxoel,  2  Dill.  371;  Crocker  v.  Whitney,  71  N.  Y. 
161;  Meirhants  Nat.  Bank  v.  Mears,  10  Chic.  Leg.  News  180; 
Nat.  Pcmberton  Bank  v.  Porter,  125  Mass.  133. 

Mr.  Wm.  H.  Morroiv,  for  respondent,  cited — 

Bev.  Stat.  U.  S.  1999;  13  U.  S.  Stat,  at  Large  99;  Kircher 
V.  Schalk,  10  Vr.  337;  Bank  v.  Matthews,  8  Otto  621;  Leffing- 
icell  V.  Warren,  2  Black  599;  Bissil  v.  B.  B.  Co.,  22  N.  Y. 
274;  Pfrish  v.  Wheeler,  22  N.  Y.  507;  Whitney  Arms  Co.  v. 
Barlow,  63  N.  Y.  68;  Bank  v.  Porter,  125  Mass.  335;  Dem- 
ing  V.  State,  23  Ind.  4^6;  DeCamp  v.  Dobbins,  4  Stew.  Eq.  690; 
Jones  on  Mort.  §  134> 

Archibald  Graham  and  Henry  C.  Post,  partners,  borrowed 
$15,000  of  the  National  Bank  of  the  State  of  New  York,  in 
New  York  City,  and  gave  their  promissory  note  for  that 
sum,  payable  to  the  bank  in  twelve  months  after  date,  with 
interest  at  seven  per  cent.,  payable  semi-annually.  To 
secure  payment  of  this  note,  James  Graham  and  wife  and 
Archibald  Graham  and  wife  made  a  mortgage  to  the  bank 
on  land  in  the  county  of  Passaic,  in  this  state.  To  foreclose 
this  mortgage,  the  bill  in  the  first  case  was  filed.     On  Feb- 
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ruary  9th,  1876,  Graham  and  Post  borrowed  $10,000  more 
of  the  bank,  and  gave  another  promissory  note  for  that 
sum,  payable  six  months  after  date.  To  secure  the  pay- 
ment of  this  second  note,  Archibald  Graham  and  wife  and 
Henry  C.  Post  and  wife  made  a  mortgage  to  the  bank  on  a 
lot  of  land,  with  buildings  and  fixtures  for  a  brewery 
therein,  at  the  city  of  Paterson,in  this  state.  To  foreclose 
this  mortgage,  the  bill  in  the  second  case  was  filed. 
Both  cases  were  argued  together. 

The  opinion  of  the  court  was  delivered  by 

SCUDDER,  J. 

The  single  question  presented  to  the  court  on  appeal  is, 
whether  a  bank  formed  under  the  act  of  congress  author- 
izing associations  for  carrying  on  the  business  of  banking, 
can  legally  loan  money  by  taking,  as  security  therefor,  a 
mortgage  on  real  estate.  Other  defences  that  were  made 
in  the  court  below  have  been  abandoned  here,  and  this 
question  alone  is  presented  for  our  determination.  The 
exact  position  of  the  defendants,  as  set  out  in  their  answer 
to  the  bill  to  foreclose  the  mortgage  in  controversy,  is,  that 
the  mortgage  to  the  complainant  was,  in  its  inception,  void 
under  the  provisions  of  section  5137  of  the  revised  statutes 
of  the  United  States.  This  section  enacts,  that  "  a  national 
banking  association  may  purchase,  hold  and  convey  real 
estate  for  the  following  purposes,  and  no  others.'^  The  two 
purposes  that  might  be  claimed  to  cover  this  mortage  are, 
"  second,  such  as  shall  be  mortgaged  to  it  in  good  faith  by 
way  of  security  for  debts  previously  contracted;"  "third, 
such  as  shall  be  conveyed  to  it  in  satisfaction  of  debts  pre- 
viously contracted  in  the  course  of  its  dealings." 

It  is  obvious  that  these  loans  were  made  by  the  bank  on 
the  security  of  these  two  separate  mortgages,  and  that  the 
making  of  the  notes,  the  payment  of  the  money  by  checks, 
and  the  delivery  of  the  mortgages,  duly  executed  as  security 
therefor,  were  concurrent  acts.     They  were  not,  therefore, 
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given  as  security  for  debts  previously  contracted,  nor  were 
the  mortgaged  lands  conveyed  in  satisfaction  of  debts  pre- 
viously contracted  in  the  course  of  the  dealings  of  the  bank. 

These  cases,  therefore,  stand  without  the  authority  of  the 
statute  to  purchase  and  hold  real  estate  for  such  purpose. 
Each  mortgage  was  given  as  security  for  a  concurrent  loan 
of  money  by  discounting  commercial  paper. 
'  The  case  has  been  well  argued  by  the  counsel  for  the 
appellants,  on  the  ground  that  contracts  forbidden  by  statute 
are  void,  and  that  courts  will  refuse  to  enforce  such  con- 
tracts from  regard  to  the  law  itself,  and  without  reference 
to  any  equities  between  the  parties.  A  like  argument  has 
been  successfully  presented  in  some  reported  cases,  and 
some  courts  of  high  authority  have  held  that  such  mort- 
gages given  as  security  for  debts  contracted  at  the  time,  or 
for  future  advances,  are  invalid,  and  not  enforceable  at  law 
or  in  equity,  because  of  the  alleged  prohibition  of  the  statute, 
Crocker  v.  Whitney,  71  N.  Y.  161;  Fowler  v.  ScuUy,  72  Pa.  SL 
4S6 ;  Ripley  v.  HaiTis,  3  Biss.  199  ;  Kansas  Valley  Bank  v. 
Bowell,  2  Dillon  371 ;  Woods  v.  Peoples  Nat.  Bank  of  Pitts- 
burg, 88  Pa,  Si.  57  ;  1  Jones  on  Mort  {2d  ed.)  §  13^. 

But  we  are  spared  an  examination  of  these  cases,  and 
others  with  like  conclusions,  and  the  reasoning  upon  which 
they  are  based,  for  a  late  decision  in  the  supreme  court  of 
the  United  States  has  given  a  construction  of  this  statute, 
and  has  authoritatively  determined  the  validity  of  mort- 
gages like  these  in  controversy. 

In  National  Bank  v.  Matthews,  8  Otto  621y  sections  5136 
and  5137  were  construed,  in  their  application  to  a  deed  of 
trust  of  lands  with  power  of  sale,  of  like  effect  with  a  mort- 
gage assigned  to  a  national  bank  as  security  for  a  loan  of 
money  to  the  holder.  The  conclusion  was,  that  where  a 
corporation  is  incompetent,  by  its  charter,  to  take  a  title  to 
real  estate,  a  conveyance  to  it  is  not  void,  but  only  voidable, 
and  the  sovereign  alone  can  object.  It  is  valid  until  assailed 
in  a  direct  proceeding  instituted  for  that  purpose.  The  court 
cites,  with  approval,  the  high  authority  of  Chancellor  Kent, 
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in  SUver  Lake  Bank  v.  Norths  4.  Johis.  Ch.  370,  where  similar 
terms  in  a  statute  were  construed.  The  bank,  in  this  ruling 
ease,  directed  the  trustee  named  in  the  bill  of  trust,  to  sell, 
and,  on  bill  to  enjoin  the  sale,  the  question  of  the  validity 
of  the  security  was  raised.  It  is,  therefore,  an  express 
authority  upon  the  defence  here  raised  on  the  bill  to  fore- 
close the  mortgages  to  the  bank. 

The  decrees  in  both  cases  will  be  affirmed,  with  costs. 

Decrees  unanimously  affirmed. 


Robert  P.  Brown  and  wife,  appellants, 

V. 

The  Mutual  Benefit  Life  Insurance  Company, 
•  respondent. 

1.  The  opinions  of  experts  in  writing  are  weaker,  in  degree  of  cer- 
tainty, than  the  direct  evidence  of  the  subscribing  witness  to  a  deed, 
where  there  is  no  proof  to  impugn  his  veracity. 

2.  If  a  party  would  avoid  a  mortgage  given  to  secure  a  loan  made  in 
good  faith,  on  the  ground  of  fraud  or  forgery,  he  is  required  to  inter- 
pose the  objection  promptly,  and  not  continue  to  receive  the  benefit 
and  act  under  it  after  he  has  discovered  the  existence  of  the  alleged 
fraud,  and  until  the  mortgagee  is  prejudiced  in  his  proof  by  the  death 
of  material  witnesses. 


On  appeal  from  a  decree  of  the  chancellor,  on  the  advisory 
opinion  of  the  vice-chancellor,  reported  in  Mutual  Benefit 
Life  Ins.  Co.  v.  Brown,  3  Stew.  Eq.  193. 

Mr.  Joseph  Coult,  for  appellants. 
Mr.  Cortlandt  Parker,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

SCUDDER,  J. 

On  bill  for  foreclosure  of  a  mortgage  executed  by  Israel 
H.  Morehouse  and  wife  to  the  complainants,  dated  Septem- 
ber 20th,  1856,  to  secure  the  payment  of  $2,500,  on  land  in 
the  city  of  Newark,  the  defendants  answer  that  the  mort- 
gagors "had  no  title  to  the  land,  nor  authority  to  make  the 
loan  and  execute  the  mortgage. 

On  February  27th,  1852,  the  defendant  Robert  P.  Brown 
left  Newark  for  California,  where  he  remained  about  twelve 
months;  from  there,  he  went  to  Australia,  and  returned  to 
Newark,  May  16th,  1864.  At  the  time  of  leaving,  he  was 
the  owner  of  the  mortgaged  premises  and  other  land  adjoin- 
ing, on  Walnut  street.  His  wife  and  two  young  daughters 
were  left  residing  in  the  dwelling-house  on  the  premises, 
without  any  means  or  provision  for  their  support  in  his 
absence.  He  was  indebted  to  his  brother-in-law,  Israel  H. 
Morehouse,  to  the  amount  of  $800;  and  the  dwelling-house 
and  lands  were  subject  to  a  mortgage  for  $1,400,  given  by 
himself  and  wife  to  the  Newark  Savings  Institution,  dated 
February  22d,  1851.  He  sent,  from  California,  to  his  wife 
$800;  and,  while  he  was  in  Australia,  she  received  from  him 
$50;  but,  for  nearly  ten  years,  no  letters  came  from  him, 
and  his  family  did  not  know  whether  he  was  living  or  dead. 
His  wife  supported  herself  and  family. 

By  deed  dated  September  12th,  1855,  recorded  Septem- 
ber 29th,  1855,  Robert  P.  Brown  (by  his  attorney  in  fact, 
Israel  H.  Morehouse)  and  l^hebe  C.  Brown,  his  wife,  con- 
veyed a  portion  of  the  land  on  Walnut  street  to  Jehoiakim 
P.  Kelly,  for  the  consideration  therein  expressed  of  $792; 
and,  on  the  same  day  of  recording  this  deed  (September 
29th,  1855),  $500  of  principal  were  paid  on  account  of  the 
mortgage  of  the  Newark  Savings  Institution.  This  payment, 
with  two  previous  payments  of  $50  each,  on  account^of  the 
principal,  left  a  balance  of  $800. 
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On  February  4th,  1856,  Robert  P.  Brown  (by  his  attorney 
in  fact,  Israel  H.  Morehouse)  and  Phebe  C.  Brown,  his  wife, 
conveyed  the  residue  of  the  lands  on  Walnut  street  to  Sam- 
uel Morehouse ;  and  Samuel  Morehouse  and  wife,  by  deed 
dated  April  9th,  1856,  conveyed  the  same  to  Israel  H.  More- 
house. September  20th,  1856,  the  mortgage  to  the  com- 
plainants was  executed,  by  him,  to  secure  the  loan  of  $2,500; 
and,  on  September  26th,  1856,  the  balance  of  principal  and 
interest  on  the  mortgage  to  the  Newark  Savings  Institution 
was  paid,  amounting  to  $821.15;  and  a  large  part,  or  the 
whole  of  the  residue  of  tlie  sum  thus  borrowed,  was  used 
in  building  a  cheaper  and  smaller  dwelling-house  on  the 
land,  to  which  Mrs.  Brown  and  her  daughters  moved,  and 
in  which  the  family  have  since  resided.  The  larger  brick 
dwelling-house  has  been  rented,  by  them,  to  others,  and 
they  have  received  the  rent. 

On  February  9th,  1859,  Israel  H.  Morehouse  and  wife  con- 
veyed the  premises  to  Phebe  C.  Brown,  subject  to  the  com- 
plainant's mortgage,  which  she  assumed  to  pay  as  part  of 
the  purchase-money,  and  no  actual  consideration  was  paid 
by  her  for  such  conveyance.  Morehouse  held  the  title  until 
he  became  insolvent,  and  then  retransferred  the  property  to 
Mrs.  Brown.  The  title  still  remains  in  her,  and  she  and 
her  husband  are  defendants  in  this  action.  They  deny,  in 
their  answer,  that  Israel  H.  Morehouse  was  ever  constituted 
the  attorney  in  fact  of  Robert  P.  Brown,  and  charge  that 
his  signature  to  the  letters  of  attorney,  under  which  More- 
house has  acted,  is  a  forgery.  These  letters,  dated  February 
21st,  1852,  giving  full  power  to  sell  lands,  purport  to  have 
been  signed  and  sealed  by  Robert  P.  Brown,  in  the  presence 
of  Anthony  Meeker,  a  subscribing  witness,  who,  on  Septem- 
ber 15th,  1855,  proved  the  execution  of  the  same  before 
Stephen  R.  Hawes,  a  master  in  chancery,  and  they  were 
duly  recorded  in  the  clerk's  office  of  Essex  county,  Septem- 
ber 29th,  1855,  on  the  same  day  that  the  deed  to  Jehoiakim 
P.  Kelly  was  recorded.      Meeker,  Hawes  and   Israel  H. 
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Morehouse  were  all  dead,  when  the  testimony  in  this  cause 
was  taken. 

Robert  P.  Brown  denies  that  his  genuine  signature  is  sub- 
scribed to  these  letters  of  attorney,  but  he  also  denies,  with 
great  earnestness,  that  he  ever  signed  the  bond  and  mort- 
gage to  the  Newark  Savings  Institution,  which  were  exe- 
cuted before  he  left  for  California,  and  upon  which  one 
payment  of  interest,  and  fifty  dollars  on  account  of  the 
principal,  were  made  before  that  time.     He  is  now  an  aged 
man,  and,  from  forgetful ness,  interest  or  other  cause,  his 
testimony  is    unreliable.     Mrs.   Brown  says   she   had   no 
knowledge  of  the  existence  of  the  power  of  attorney,  until 
her  brother,  Israel  H.  Morehouse,  produced  it  at  or  about 
the  time  the  first  deed  to  Kelly  was  executed,  and  then  sup- 
posed it  was  all  right.     Experts  have  been  examined,  and 
the  weight  of  their  evidence  is  against  the  genuineness  of 
the  signatures  of  both  Robert  P.  Brown  and  the  subscrib- 
ing witness.  Meeker.     The  opinions  of  experts,  however 
skillful  they  may  be,  are  weaker  in  degree  of  certainty 
than  the  direct  evidence  of  the  subscribing  witness,  who 
has  sworn  to  the  genuineness  of  both  signatures,  when  he 
proved  the  execution.     There  is  nothing  in  the  evidence  to 
show  that  he  had  any  interest  or  motive  to  swear  falsely,  or 
to  impugn  his  veracity.     It  is  needless,  therefore,  to  con- 
sider the  further  question,  discussed  in  the  opinion  of  the 
vice-chancellor,  whether  the  signature  of  Robert  P.  Brown 
was  not,  and  might  not  legally  be,  subscribed  by  his  author- 
ization, if  there  be  any  testimony  to  warrant  such  consid- 
eration. 

But  if  the  doubt,  raised  by  the  testimony  of  the  experts, 
were  stronger  than  it  is,  to  show  the  signature  to  the  letters 
of  attorney  is  forged,  the  equity  of  the  complainants  is  so 
great,  and  the  conduct  of  the  defendant,  Robert  P.  Brown, 
has  been  such,  that  this  defence  should  not  be  available. 

There  is  no  question  that  the  complainants  loaned  the 
money  secured  by  this  mortgage,  at  the  request  of  Mrs. 
Brown,  and  her  brother,  Israel  H.  Morehouse,  for  the  bene- 
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fit  of  the  property  and  the  family  of  Mr.  Brown,  when  he 
was  absent,  and  had  made  no  provision  for  the  support  of 
those  for  whom  he  was  bound  to  provide.  Benjamin  C. 
Millerj  the  treasurer  of  the  Mutual  Life  Insurance  Com- 
pany, testifies  that  he  had  a  conversation  with  Mrs.  Brown, 
when  she  came  to  pay  interest  on  the  mortgage.  She  said 
it  had  got  some  behind,  and  that  her  brother  had  taken  the 
money  to  build  a  house  for  her,  for  a  home  for  her,  and 
that,  under  the  circumstances,  he  felt  a  sympathy  and 
agreed  to  receive  it  in  installments ;  and,  further,  that  she 
made  a  statement  of  the  absence  of  her  husband,  of  her 
desire  to  get  along,  and  that  it  was  difficult  for  her  to  do  so 
and  support  herself,  and  to  take  care  of  the  property. 

John  R.  Weeks,  attorney  of  the  company,  testifies  that 
he  paid  the  balance  of  the  prior  encumbrance  on  the  prop- 
erty held  by  the  Jfewark  Savings  Institution,  and  had  it 
discharged  from  the  record.  The  facts  proved  show  that 
the  balance  of  the  loan,  or  the  greater  part  of  it,  was  used 
in  building  the  smaller  house  on  the  land,  for  the  benefit  of 
the  family,  and  that,  since  his  return,  Mr.  Brown  has  lived 
in  this  house  with  his  family,  and  has  had  the  advantage  of 
this  improvement.  The  company  were  vigilant  in  making 
searches,  and  examining  the  records  of  title,  where  nothing 
indicated  the  alleged  fraud  on  which  the  defence  is  founded. 
While  they  may  not  have  technically  the  right  of  subroga- 
tion to  the  Newark  Savings  Institution  for  the  amount  paid 
in  satisfaction  of  their  mortgage  on  the  land,  because  they 
were  in  no  way'interested  or  bound  for  the  payment,  the 
case  presents  a  strong  equity,  and,  in  connection  with  the 
further  fact  that  the  defendant  and  his  family  have  since 
had  the  benefit  of  the  money  loaned  in  the  discharge  and 
improvement  of  the  property  which  has  been  their  home, 
it  gives  strength  and  significance  to  the  conduct  of  the 
defendant,  Robert  P.  Brown,  since  his  return  to  Newark, 
He  returned  in  May,  1864,  and  was  soon  told,  as  he  admits, 
that  there  was  a  power  of  attorney,  and  how  it  had  been 
used,  if  he  did  not  know  it  before.     He  gave  no  notice  to 
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these  complainants  of  the  alleged  fraud  in  its  execution, 
but,  on  the  contrary,  permitted  his  wife  to  pay  interest  on 
the  bond  and  mortgage  held  by  them,  for  three  years  after 
his  return,  and,  as  the  payments  were  made  regularly, 
instead  of  being  delayed,  or  by  installments,  as  was  the 
case  before  his  return,  it  is  fair  to  assume  that  he  aided  in 
making  such  payments. 

In  May,  1866,  the  defendants  filed  a  bill  in  this  court  to 
set  aside  the  letter  of  attorney  and  subsequent  encum- 
brances on  the  property.  These  complainants  were  not 
made  parties.  It  is  not  necessary  to  use  the  bill  further 
than  to  show  that  such  a  bill  did  exist,  and  that  certain  facts 
were  in  issue  between  the  parties.  It  need  not  be  used  to 
show  the  admission  of  the  indebtedness  to  the  complainants, 
and  the  validity  of  their  encumbrance  on  the  land,  for  its 
admissibility  is  questioned.  See  Boileau  v.  Ruiliyiy  2  Exch. 
665;  2  Whart  Ev.  §§  838,  1119;  3  Greenl.  Ev.  §  27 i  h. 
We  have,  however,  the  evidence  of  the  solicitor  of  the 
defendants,  who  conducted  tlie  cause,  that  tlieoe  complain- 
ants were  not  made  parties  in  that  action,  because  the 
defendants  admitted  the  justice  of  their  claim,  and  agreed 
that  they  should  be  paid  because  of  the  help  they  had 
received  from  the  loan  of  the  complainants,  the  removal  of 
the  prior  encumbrance,  the  increased  value  and  accommc^ 
dation  of  their  property.  They  afterwards  paid  interest  up 
to  May  9tli,  1864.  They  have  gained  an  advantage  in  con- 
ducting their  former  suit  without  the  opposition  of  the 
complainants,  whom  they  thus  silenced.    * 

No  one  is  permitted  to  keep  silent  when  he  should  speak, 
and  thereby  mislead  another  to  his  injury.  Gregg  v.  Von 
Flail,  1  Wall  27 Jf,  These  defendants  have  delayed  making 
their  defence  until  Israel  II.  Morehouse  and  Anthony 
Meeker,  the  principal  witnesses,  are  dead,  and  the  com- 
plainants are  at  a  great  disadvantage. 

This  is  a  proper  case  to  enforce  the  rule  that,  in  suits  to 
rescind  contracts  for  fraud,  it  is  the  duty  of  the  plaintifis  to 
put  fcfrward  their  complaint  at  the  earliest  possible  period. 
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Jinrdngs  v.  Broughton,  6  DeG.  M.  ^  G.  1^6.  And  if  they 
would  avoid  the  security  which  has  been  given  in  this  case, 
on  the  ground  of  fraud,  it  was  incumbent  on  them  to  inter- 
pose the  objection  promptly,  and  not  to  continue  to  act 
under  it  after  they  discovered  the  existence  of  the  alleged 
fraud.     ^  Stents  Eq.  Juris.  §  1S51. 

With  these  strong  grounds  of  equitable  reply  to  the 
defendants*  charge  of  fraud,  the  vice-chancellor  properly 
held  that  they  who  ask  equity  should  do  equity,  and  required 
them  to  produce  clear  proof  of  forgery  in  the  letters  of 
attorney,  and  decided  that  the  evidence  was  too  uncertain 
to  be  the  basis  of  a  decree  against  the  complainants  at  this 
remote  period  and  under  the  peculiar  circumstances  of  the 
case. 

The  decree  should  be  affirmed,  with  costs. 

Decree  unanimously  affirmed. 


Lewis  Mayer,  appellant, 

V, 

The  Attorney-General  and  others,  respondents. 

1.  In  an  insolvent  mutual  life  insurance  company,  the  holders  of 
policies  matured  either  by  death  or  the  attainment  of  the  age  speci- 
fied, are  preferred  creditors, .  and  the  holders  of  running  policies, 
members,  of  the  debtor  corporation,  and  hence  the  former  cannot  be 
called  on  to  share,  pra  rata^  losses  occurring  after  their  claims  matured. 

2.  Where,  at  the  date  of  such  insolvency,  the  risk  on  endowment 
policies  had  not  been  terminated,  the  holders  of  such  policies  are  not 
creditors,  notwithstanding  all  the  premiums  thereon  liable  to  be 
called  for,  had  been  paid. 

3.  The  day  on  which  the  insolvency  occurred,  as  adjudged  by  the 
decree,  fixes  the  time  to  which  the  several  claims  must  be  referred  for 
adjustment,  and  not  the  date  of  the  decree  itself. 
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On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Vanaita  v.  N,  J.  Mut,  Life  Ins.  Co.j  4  Stew.  ijq.  16. 

Mr.  A.  Q.  Keasbey,  for  Lewis  Mayer,  cited — 

N.  Y.  Life  V.  Statham,  3  Otto  3 4, ;  Dalby  v.  Life  Assurance 
Co.y  16  C.  B,  365 ;  Treyiton  Lis.  Co.  v.  Johnson ,  4,  Zab.  584 ; 
Atlantic  Mut.  Life  Ins.  Co.  Case,  16  Alb.  L.  J.  453 ;  HoUomh 
V.  New  Hope  Bridge  Co.,  1  Stock.  457 ;  Stratton  v.  Allen,  1  C. 
E.  Gr.  ^^9 ;  Security  Life  Lis.  Co.  Case,  11  Hun  96 ;  S.  C. 
on  Appeal,  8  LiS.  L.  J.  859,  2  N.  J.  L.  J.  354  >  Mooney  v. 
British  Com.  IJfe  Lis.  Co.,  9  Abb.  Pr.  {N.  S.)  103;  Albert 
Life  Lis.  Co,,  L.  R.  (9  3].)  705;  BelVs  Case,  L.  B.  {9  Eq.) 
706;  HoMitch's  Case,  L.  R.  (I4  Eq.)  72;  Mclcer's  CusCy  L. 
B.  {5  Ch.  App.)  424. 

Mr.  E.  Mercer  Shreve,  for  Josephine  Wallwork  and 
Amanda  Neft*,  cited — 

Mut.  Ben.  Life  Lis.  Co.  v.  Hilly ard,  8  Vr.  444  >  Lehiyh 
Valley  Fire  Lis.  Co.  v.  John  Schimpf,  Phila.  Leg.  Lit.,  Aug. 

24,  1877,  86  Pa.  St.  37 S;  Trenton  Mut,  Lis.  Co.  v.  McKehcay, 

1  Beas.  1S3 ;   Com.  v.  Mass.  3Iut.  Fire  Lis.  Co.,  112  Mass. 

116,  119  Mass.  45;  Com.  v.  Monitor  Mut.  Lis.  Co.,  112  Mass. 

150 ;  Coniyhnd  v.  Lis.  Co.,  Phill.  Ej.  34I;  Craftsman^s  Lis. 
Co.  of  iV.  Y.  V.  N.  J.  Mut.  Life  Lis.  Co.  {not  yet  regularly 

reported). 

Messrs.  Cortlandt  Parker  and  B.  Wayne  Parka' ^  for  Eliza 
Munro  and  Catharine  Kiley,  cited- 

BelVs  Case,  L.  B.  {9  Eq,)  756;  Holditrh's  Case,  L.  B.  (U 
Eq.)  72;  Trenton  Mut.  Lis.  Co.  v.  McKelway.  1  Beas.  13S ; 
Ojw.  v.  Mass.  Mut.  Fire  Lis.  Co,,  112  Mass.  116,  119  Mass. 
4J5 ;  Mut.  Ben.  Life  Lis.  Co.  v.  Hillyard,  8  Vr.  444  >  Buggies 
V.  Chapman,  59  N.  Y,  163 ;  Jenkins  v.  Artnour,  6  Biss.  S12; 
Kitchen  v.  Conklin,  57  How.  Pr.  368. 
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Mr,  Joseph  CouUj  for  Wm.  P.  Nicholas,  cited — 

May  on  Insurance  p.  684  §  S^S;  AngeU  on  Life  and  Fire 
L^.  §  413;  Mygatt  v.  N.  Y.  Pro.  Ins.  Co.,  SI  N.  Y.  65 y  70, 
73;  Shirley  v.  MuL  Assurance  Society,  2  Rob.  (  Va.)  705;  Mut. 
Ben.  Life  Ins.  Co.  v.  Jarvis,  22  Conn.  133  ;  Waterbury  v.  Eagle 
Iron  WorkSy  8  Paige  380 ;  Kincaid  v.  Lhciyielky  59  N.  Y.  548. 

Mr.  T.  A.  JobSy  and  Mr.  A.  M.  Bingham  of  New  York, 
for  Anson  M.  Baker,  cited — 

Nix.  Dig.  (4th  ed.)  4O8  §  15;  Bev.  191  §  80;  Burnley  v. 
Stevenson y  24  Ohio  St.  47 4  >  Chew  v.  Brumaginiy  6  C.  E.  Gr. 
520;  Weymouth  v.  Washington  B.  B.  Co.yl  Mc Arthur  19;  Bob- 
ert  V.  Hodges y  1  C.  E.  Gr.  299;  Stat,  of  N.  Y.y  1853  ch.  463 y 
1862  ch.  300  §  14;  Thatcher  v.  Turrely  3  Dana  372 y  380; 
LeBoy  v.  Globe  Ins.  Co.  2  Ediv.  Ch.  657 ;  Taylor  v.  Booty  4 
Keyes  335 ;  Ainslie  v.  Badcliffy  7  Paige  4^9;  Sharswood^s 
Blackstone  465,  note  25 ;  Crosses  Law  of  Liens  105;  Kelly  v. 
Neshannic  Mining  Co.,  3  Hal.  Ch.  579;  Stration  v.  Alleny  1  C. 
E.  Gr.  233y  235;  Parsons  v.  Monroe  Mfg.  Cb.,  3  Gr.  Ch.  137; 
In  re  Daniel  Sheehaji,  8  Nat.  Bank.  345 ;  Andrews  v.  Smithy 
9  Wend.  53  y  54;  Bates  v.  Lyons  y  7  Paige  85;  Mum  ford  v. 
Stockery  1  Coio.  178;  Crawford  v.  Wilsony  4  Barb.  504y  524 ; 
Spauldon  v.  Congdony  18  Wend.  54S;  Wood  v.  Keyes y  6  Paige 
478;  Campbell  v.  Messier y  4  Johns.  Ch.  334;  Wilkes  v.  Harper y 
2  Barb.  Ch.  338. 

Mr.  F.  W.  StevenSy  for  the  receiver,  cited — 

GoodseWs  Prin.  ^  Prac.  of  Life  Ins.  35 ;  N.  Y.  Life  Ins. 
Co.  V.  Stathamy  93  U.  S.  24  ;  Holditch's  Casey  L.  B.  (I4  Eg.) 
72;  Bell's  Casey  L.  B.  {9  Eq.)  706;  People  v.  Security  Life 
Ins.  Co.y  N.  Y.  Court  of  Appeals y  1879. 

The  opinion  of  the  court  was  delivered  by 

DoDD,  J. 

This  appeal  is  from  an  order  of  the  chancellor  directing 
distribution  of  a  portion  of  the  assets  of  the  New  Jersey 
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Mutual  Life  Insurance  Company  among  certain  classes  of 
claimants.  In  pursuance  of  an  information  filed  against 
the  company  as  an  insolvent  corporation,  on  the  30th  of 
January,  1877,  a  temporary  injunction  was  issued  and  a 
receiver  appointed.  Afterwards,  by  a  decree  made  on  the 
1st  of  May,  1877,  it  was  adjudged  that,  on  the  said  30th  of 
January,  the  company  had  become  insolvent;  that  the  tem- 
porary injunction  previously  issued,  restraining  the  company 
from  doing  business,  should  be  made  perpetual;  and  that 
the  receiver  should  proceed  to  wind  up  its  affairs. 

Petitions  were  subsequently  submitted  to  the  chancellor, 
setting  up  claims  founded  on  the  company's  policies,  and 
presenting  the  question  whether  any  of  such  claims  wpre 
entitled  to  be  paid  in  preference  to  others.  In  the  eight 
petitions  submitted,  three  descriptions  of  policies  are  referred 
to :  one,  covering  the  whole  length  of  natural  life,  insuring 
a  sum  to  be  paid  upon  death;  a  second,  covering  a  limited 
period  of  years,  insuring  a  sum  to  be  paid  upon  death,  if  it 
should  happen  within  the  period  limited;  a  third,  called 
endowment  policies,  insuring  a  sum  to  be  paid  upon  the 
attainment  of  a  certain,  specified  age,  or  sooner,  if  death 
should  sooner  occur.  The  policies  included  in  the  first  and 
second  descriptions  do  not  differ  from  each  other  in  any  par- 
ticular affecting  the  question  of  priority  now  in  dispute. 
Both  cover  risks  to  be  terminated  and  turned  into  claims  by 
the  happening  of  death.  Six  of  the  petitions  relate  to  such 
policies.  Two  of  the  petitions  relate  to  endowments.  In 
neither  of  the  endowments  had  the  risk  terminated  before 
insolvency,  either  by  death  or  by  the  attainment  of  the 
specified  age.  They  differed  from  each  other  only  in  the 
particular  that  in  one  case  all  the  premiums  that  ever  could 
have  been  required  by  the  company  if  it  had  continued  to 
be  solvent,  had  been  paid,  while  in  the  other  case  future 
premiums  might  have  become  payable.  Policies  whose 
risks  have  been  ended  by  death,  are  commonly  spoken  of 
as  death  claims;  while  endowment  policies,  whose  risks 
have  been  ended  by  the  attainment  of  the  specified  age,  are 


5  Stbw.]  JUNE  TERM,  1880.  819 

Mayer  v.  Attorney-Qeneral. 

called  matured  claims;  but  both  may,  without  inaccuracy, 
be  called  claims  on  matured  policies,  the  risks  being  over 
and  the  claims  no  longer  uncertain  or  contingent. 

By  the  order  appealed  from,  claims  on  matured  policies 
are  directed  by  the  chancellor  to  be  paid  by  the  receiver,  in 
preference  to  claims  founded  on  policies  whose  risks  contin- 
ued till  insolvency,  except  only  the  special  class  of  endow- 
ment policies  on  which  all  premiums  ever  requirable  had 
been  fully  paid.  Such  excepted  endowments  were  placed  in 
the  same  category  with  claims  on  matured  policies,  and  all 
were  directed  to  be  paid,  not  equally  or  pro  raia^  but,  in  the 
words  of  the  order,  "  such  payments  to  be  made  to  said  par- 
ties in  the  order  of  the  death  of  said  persons  insured  and 
the  time  stipulated  by  the  company  for  the  payment  of  the 
endowment  policies." 

-  The  petitioner,  Lewis  Mayer,  was  the  holder,  at  insolv- 
ency, of  a  policy  on  his  life,  which,  by  its  terms,  was  to  run 
till  his  death.  His  contention  before  the  chancellor  and  in 
this  court  was  against  the  right  of  the  holder  of  any  claim 
on  a  matured  policy,  or  on  an  endowment,  to  be  paid  in  pret- 
erence  to  claims  on  policies,  where,  as  in  his  case,  the  risk 
still  continued.  His  contention  was  that  all  policy  claims 
should  be  put  on  an  equal  footing;  that  the  reserves,  or,  aa  " 
they  are  otherwise  termed,  the  unearned  portions  of  the 
premiums  paid  and  held  fpr  policies,  with  continuing  risks, 
were  entitled  to  be  paid  equally  and  pro  rata  with  the  claims 
to  which  preference  was  given  by  the  chancellor's  order. 

Mayer  is  the  only  appellant.  The  single  question  raised 
by  the  appeal  is,  therefore,  that  of  the  priority  jnst  stated. 
The  chancellor  directs  the  preferred  claims  to  be  paid  in  a 
certain  order  of  precedence  among  themselves.  This  direc- 
tion, not  being  appealed  from,  is  not  now  under  review. 
The  discrimination  made  by  it  does  affect  the  holders  of  the 
postponed  claims.  As  to  them,  no  rule  of  distribution  is 
laid  down.  In  what  manner  they  shall  share,  as  between 
themselves,  in  any  remaining  assets  to  be  distributed,  is 
expressly  reserved  by  the  order  for  future  adjudication. 
53 
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I  agree  with  the  chancellor  in  thinking  that  claims  founded 
on  policies  that  matured  before  insolvency,  should  be  pre- 
ferred to  claims  simply  for  reserves.  This  conclusion  is 
clearly  required,  I  think,  in  a  mutual  company,  by  the  dif- 
ference between  the  character  of  a  matured  claim  and  the 
character  of  a  policy  reserve.  It  is  in  substance  the  differ- 
ence between  the  claim  of  an  outside  creditor  against  a  firm 
for  a  debt,  and  a  claim  of  a  member  of  the  firm  for  his  share 
of  the  assets  invested  in  its  business.  It  is  true  that  the 
company,  in  this  case,  was  not  an  ordinary  partnership.  It 
was  a  corporate  body  whose  members  were  changing,  and 
their  liability  for  the  company's  losses  was  of  limited 
extent;  but  as  between  the  parties  whose  claims  are  now 
under  consideration,  the  relation  which  the  owner  of  a 
matured  claim  held  to  the  corporation  and  to  the  remain- 
ing members,  was,  to  the  extent  of  the  company's  assets,  the 
relation  of  an  outside  creditor  to  the  partners  of  a  firm.  As 
partners  can  claim  no  part  of  the  partnership  assets  on  a 
settlement  till  the  partnership  debts  have  been  paid,  so  here 
those  who  were  members  of  the  company  when  insolvency 
occurred,  must  be  postponed  to  those  who  had  previously 
become  creditors,  and  ceased  to  be  members.  This  results 
from  the  manner  in  which  the  company  was  organized  and 
its  business  conducted. 

It  was  a  mutual  company,  constituted  by  policy-holders, 
in  distinction  from  a  stock  company  constituted  by  stock- 
holders. By  its  act  of  incorporation,  approved  March  19tb, 
1863  (P.  L.  1863  p.  395),  it  was  enacted  "  that  all  persons 
who  shaU  insure  in  or  with  the  corporation  shall,  while  they 
continue  so  insured,  be  deemed  and  taken  as  members  of 
said  corporation."  As  such  members  they  managed  the 
business  through  their  agents,  the  directors,  whom  they 
exclusively  had  the  power  to  elect.  Each  member  was  at 
the  same  time  both  insurer  and  insured.  When  the  risk 
covered  by  his  policy  was  ended,  either  by  the  happening 
of  death  or  by  the  attainment  of  a  specified  age,  no  insurable 
interest  remained.      The  condition  of  being  insurer  aud 
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continuing  so  insured  no  longer  exj^ted,  and  membership 
ceased.  The  termination  of  the  risk  and  of  membership 
effected  the  change  in  the  status  of  the  policy,  from  which 
its  right  to  be  a  preferred  claim  is  derived.  Prior  to  such 
change  it  was  entitled,  as  between  it  and  the  other  policies, 
to  a  share  in  the  company's  re-insurance  or  reserve  fund. 
By  such  change  it  became  a  debt  owing  by  the  company  to 
a  third  party,  not  bound  to  make  further  payments  of  pre- 
miums, and  not  entitled  to  act  in  the  management  of  the 
business.  The  amount  of  such  debt  was  not  subject,  in  the 
legitimate  conduct  of  the  business,  to  its  risks.  Before 
insolvency  occurred,  the  company's  assets  were  sufficient  to 
pay  such  debts  or  matured  claims,  and  also  to  cover  the 
reserves  on  its  policies.  This  is  involved  in  and  implied 
by  the  meaning  of  solvency.  In  that  state  of  things  the 
amounts  of  the  matured  claims  were  properly  to  be  set 
apart  from  the  reserves  which  were  still  required  for  the 
company's  business  of  insurance,  and  which  were  legiti- 
mately embarked  in  its  prosecution.  The  holders  of  such 
claims,  not  being  members  of  the  company  when  overtaken 
by  insolvency,  cannot  legally  or  equitably  be  called  on  to 
share  in  subsequent  losses  'pro  rata  with  those  who  continued 
to  be  members,  and  under  whose  management  the  losses 
occurred. 

This  view  is  not  in  conflict  with  the  ruling  of  the  court 
of  appeals  of  New  York,  in  the  recent  case  of  Security  Life 
Ins.  ^  Ann.  Co.^  11  Hun  96,  cited  at  the  argument.  The 
court  in  that  case  recognized  the  distinction  between  a 
mutual  company  and  the  company  there  dealt  with.  The 
holders  of  matured  and  unmatured  policies  were  regarded 
in  that  case  as  alike  creditors  of  the  corporation,  which  was 
not  constituted  by  either  class  of  policy-holders,  but  was  a 
third  party  to  both.  The  same  is  true  of  the  English  cases 
to  which  counsel  referred.  In  none  of  them  were  present 
the  controlling  elements  which,  in  a  mutual  company  like 
this,  distinguish  the  two  classes  and  make  the  holders  of 
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matured  claims  the  creditors,  and  the  holders  of  ninning 
policies  the  members,  of  the  debtor  corporation. 

This  result  is  in  harmony  with  the  rule  of  distribution  in 
the  80th  section  of  the  act  concerning  corporations  {Rev. 
p,  191)j  made  applicable,  as  far  as  may  be,  to  insolvent 
insurance  companies  by  the  56th  section  of  the  act  concern- 
ing insurance  companies  {Reo.  p.  617).  The  distribution  in 
that  section  is,  first,  to  creditors;  second,  to  the  preferred 
stockholders,  and,  third,  to  the  general  ones.  The  assets 
of  a  mutual  company  belong  to  the  members,  as,  in  a  stock 
company,  they  belong  to  the  stockholders.  The  reason  of 
preference  to  creditors  is  in  each  case  the  same — the  just 
and  plain  reason  that  the  owners  of  the  assets  are  the  debt- 
ors, and  hold  the  assets  subject  to  the  payment  of  their 
debts. 

The  right  to  priority  of  payment  deduced  from  the  fore- 
going considerations  is  not  dependent  on  or  aided  by  that 
provision  of  the  charter  relating  to  assessments  on  the  com- 
pany members.  The  words  of  this  provision  are :  "  That 
if,  at  any  time,  it  shall  so  happen  that  there  shall  be  just 
claims  on  the  corporation,  for  losses  sustained,  to  a  greater 
amount  than  they  have  funds  on  hand  to  discharge,  the 
directors  shall  proceed  to  assess  such  deficiency,  in  a  ratable 
proportion,  on  the  members,  according  to  the  amount  of 
each  member's  insurance;  provided  that  such  assessment 
shall  not  exceed  the  amount  of  the  note  or  obligation  given 
by  such  member." 

The  notes  given  by  the  members  in  this  company  were 
for  a  part  of  the  premiums  named  in  the  policies.  No  lia^ 
bility  was  created  by  the  notes  to  pay  more  than  the  defi- 
nite amounts  which  the  terms  of  the  policies  required. 
Under  the  known  proper  conduct  of  the  business,  the  notes 
of  a  member  did  not  exceed  at  any  time,  while  the  com- 
panyAvas  solvent,  the  value  of  his  polic}'.  Unlike  the  notes 
given  by  members  of  mutual  companies  insuring  against 
tire  or  marine  risks,  the  notes  here  were  not  purely  personal 
obligations,  but  were  secured  by  the  values  of  the  policies 
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on  which  the  notes  were  a  lien.  The  makers  of  the  notes 
were  borrowers  from  the  company  on  the  strength  of  their 
policies,  which,  under  the  proper  management  referred  to 
above,  were  good  collateral  securities  for  the  loans.  The 
premiums  were  the  same  in  amount  and  in  form,  whether 
paid  wholly  in  cash,  or  partly  in  cash  and  the  balance  by 
note.  Unlike  the  note  in  the  fire  and  marine  companies 
alluded  to  above,  the  note  given  for  a  part  of  the  premium 
here  did  not  extend  membership  beyond  the  termination  of 
the  risk,  or  render  its  maker  liable  to  contribute  for  losses 
incurred  by  the  company  after  the  policy  had  ceased  to  be 
a  risk.  The  consequence  is  that  no  important  significance 
attaches  to  these  words  of  the  charter  in  respect  to  the  ques- 
tion of  priority  now  under  review. 

While  assenting  to  the  correctness  of  the  order  appealed 
from,  so  far  as  it  gives  priority  to  claims  founded  on  poli- 
cies matured  before  insolvency  occurred,  I  must  dissent 
from  that  part  of  it  which  includes  in  the  preferred  class 
the  special  endowments  unmatured,  but  on  which  all  the 
premiums  ever  requirable  had  been  paid.  These  endow- 
ments were  continuing  risks — as  much  so  in  nature,  though 
not  in  degree,  as  ordinary  policies  covering  the  full  period 
of  life.  The  circumstance  that  no  more  premiums  could 
have  been  required  to  be  paid  if  the  company  had  continued 
to  be  solvent,  is,  in  this  behalf,  unimportant.  Premiums  on 
the  company's  policies  were  payable  in  diversified  ways: 
By  one  sum  at  the  outset;  by  payments  each  year  during 
life,  or  yearly  for  a  certain  limited  time.  The  varying 
methods  of  payment  did  not  vary  the  result  to  the  com- 
pany; the  present  worth  of  such  premiums  at  the  policy's 
inception  being  the  same  by  one  method  as  by  another. 
An  endowment  policy,  whose  premiums  were  fully  paid, 
was  a  contingency  still,  and  no  more  entitled  to  be  treated 
as  a  present  debt,  payable  in  the  future,  than  a  paid-up 
policy,  maturable  only  by  death,  at  any  age  it  might  hap- 
pen to  come.     The  ground  of  preference  exists  only  in  the 
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fact  that  a  policy  had  ceased  to  be  a  contingency,  and 
bad  become  a  fixed  and  definite  claim. 

I  dissent,  also,  from  the  order  in  this,  that  the  date  of  the 
decree  of  insolvency,  instead  of  the  date  when  insolvency 
was  adjudged  by  the  decree  to  have  occurred,  is  the  point 
of  time  up  to  which  policies  are  allowed  to  have  matured 
and  the  claims  on  them  taken  as  preferred.  The  date  of 
the  decree  is  May  1st,  1877.  It  adjudges  that  insolvency 
existed  on  the  30th  of  January,  preceding.  Under  the 
information  then  filed,  the  receiver  was  appointed,  and  the 
company  became  disentitled  to  continue  its  business.  Dur- 
ing the  period  till  the  date  of  the  decree  above  stated,  the 
receiver  was  authorized,  by  the  order  appointing  him  and 
granting  the  temporary  injunction,  to  take  any  premiums 
ofiered  on  policies,  and  hold  them  provisionally  as  a  sepa- 
rate fund,  with  a  view  to  the  possible  re-establishment  by 
the  members  of  the  company's  aftairs.  The  company  was 
not  re-established,  and  the  premiums  so  taken  were  not 
used  for  insurance.  It  is  an  incident  of  the  peculiar  con- 
tract and  relation  which  each  member  of  a  mutual  insur- 
ance company  enters  into  with  the  other  members,  that  the 
injunction  and  judicial  sequestration  of  the  property  of  the 
corporation  terminates  its  liability  for  future  losses.  Com- 
monwealth  v.  Mass,  Ins,  Co.,  119  Mass.  61, 

For  the  purpose  of  correcting  the  order  appealed  from, 
by  excluding  from  the  preferred  claims  those  founded  on 
unmatured  endowments,  and  by  limiting  the  time  for  matu- 
rity to  the  30th  of  January,  instead  of  the  1st  of  May,  1877, 
there  must  be  a  reversal,  but,  under  the  circumstances,  the 
reversal  should  be  without  costs. 


Decree  unanimously  reversed. 
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The  Mayor  and  Aldermen  of  Jerset  Citt,  appellants, 

V. 

Matthew  Foster,  respondent. 

A  mortgage  made  to  an  officer  of  the  court,  designated  by  the  chan- 
cellor, brings  the  fund  as  much  within  the  custody  of  the  law  as  if  it 
were  made  directly  to  the  chancellor ;  and  hence,  such  mortgage  is  a 
lien  on  the  premises  covered,  superior  to  municipal  taxes  and  assess- 
ments. 


Mr.  Allan  McDermott  and  Mr.  Leon  Abbetty  for  appellants. 

Mr,  Thomas  J.  Kennedy^  for  respondent. 

On  appeal  from  the  following  opinion  by  the  vice-chan- 
cellor : 

This  case,  in  all  its  material  facts,  is  identical  with  that 
of  Trustees  of  Public  Schools  v.  Trenton,  S  Stew,  618;  S.  C.  on 
appeal,  Id,  667.  The  only  point  in  w^hich  even  an  unim- 
portant difterence  can  be  suggested  is,  that  the  mortgage  in 
that  case  was  made  to  the  chancellor,  and  in  this  it  was 
made  to  an  officer  of  his  court  designated  by  him.  Exemp- 
tion or  superiority  of  right  does  not  at  all  depend  upon  the 
fact  that  the  mortgage  is  made  to  a  particular  person  or 
officer,  but  whether  it  represents  property  which  the  state, 
in  virtue  of  its  sovereignty,  has  drawn  into  its  courts.  If 
the  security  represents  property  in  the  custody  of  the  law, 
considerations  of  public  policy,  according  to  the  judgment 
of  the  court  of  errors  and  appeals,  protect  it  against  the 
hazards  of  the  priority  of  tax  liens.  These  securities  rep- 
resent property  in  that  situation,  and  they  must,  therefore, 
be  held  to  stand  superior  to  the  liens  of  the  defendants. 

The  complainant  is  entitled  to  a  decree  that  his  mort- 
gages constitute  liens  prior  to  the  taxes  and  assessments, 
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and  that,  unless  the  defendants  redeem  within  thirty  days 
of  the  service  of  the  decree,  they  shall  be  foreclosed. 

Pbr  Curiam. 

The  decree  in  this  case  unanimously  affirmed,  for  reasons 
given  by  the  vice-chancellor  in  the  case  below. 


Thomas  B.  Stout,  appellant, 

V. 

Executors  of  Henry  H.  Seabrook,  deceased,  respondents. 

Mr.  Wm.  H.  Vredenburgh  and  Mr.  J.  D.  Bedte,  for  appel- 
lant. 

Mr.  G.  C.  BeekmaUj  for  respondents. 

Per  Curiam. 

This  decree  affirmed,  for  reasons  given  by  the  vice-chan- 
cellor in  the  case  below,  S  Stew.  Eq.  187. 

For  affirmance — Beasley,  C.  J.,  Depue,  Knapp,  Magib, 
ScuDDER,  Clement,  Dodd,  Green — 8. 
For  reversal — Dixon,  Reed,  Van  Syckel — 3. 


David  Dalrymple,  appellant, 

V. 

Sylvester  Van  Syckel,  respondent. 

Mr.  John  T.  Bird^  for  appellant. 

Mr.  Chester  Van  Syckely  for  respondent. 
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Per  Curiam. 

This  decree  unanimoasly  affirmed,  for  reasone  given  by 
the  vice-chancellor  in  the  case  below,  6  Stew.  Eq,  Z33. 


Ephraim  p.  Emson,  appellant, 

V, 

Job  Polhemus,  respondent 

Mr,  Wm.  H.  Vredenburgh^  for  appellant 
Mr.  C.  Ew<m  Merritt^  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  reasons  given  by 
the  chancellor  in  the  case  below,  S  Stew.  Eq.  406. 


Joel  Parker  and  others,  appellants, 

V. 

Edward  Sntder  and  otners,  respondents. 
Mr.  W.  W.  WUtbank  and  Mr.  B.  Gummere^  for  appellants. 
Mr.  A.  Flanders^  for  respondents. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  reasons  given  by 
the  chancellor  in  the  case  below,  ^  Stew.  Eq.  164* 
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JosBPH  W.  McElbot^  appellant, 

V. 

Jambs  Ludlum  and  othere,  respondents. 

1.  The  answer  of  one  defendant  cannot  have  the  effect  of  an  answer 
as  against  a  co-defendant.  Admissions  contained  in  the  answer  of  one 
defendant  will  be  received  in  evidence  against  a  co^lefendant,  where 
the  parties  stand  to  each  other  in  such  relation  that  the  admissions 
of  the  one  would  be  competent  evidence  against  the  other;  but  a 
oo<Lefendant,  having  filed  a  separate  answer,  is  entitled  to  every 
defence  which  hb  answer  will  allow  to  be  made  under  it. 

2.  If  the  admissions  of  a  surviving  partner  with  respect  to  a  trans- 
action within  the  scope  of  the  copartnership,  made  after  the  death  of 
his  copartner,  be  competent  evidence  against  the  personal  represent*- 
tivee  of  the  deceased  partner,  they  are  not  conclusive. 

3.  Unless  in  cases  specially  provided  for  in  the  statute,  part  per- 
formance will  not  validate  a  contract  invalid  by  the  statute  of  frauds, 
so  as  to  enable  the  party  to  enforce  it  by  an  action  upon  the  contract. 
The  doctrine  that  part  performance  of  a  contract  will  make  valid 
a  contract  invalid  by  the  statute,  is  exclusively  the  creature  of  equity, 
and  applies  only  to  contracts  relating  to  land. 

4.  A  party  performing  services  under  a  contract  invalid  by  the 
statute  of  frauds,  cannot  sue  upon  the  contract  to  recover  compens^ 
tion  for- his  services.  The  only  remedy  in  such  cases  b  upon  a  quanitm 
meruit  for  the  value  of  the  service. 

5.  In  an  action  on  a  quantum  meruit  to  recover  the  value  of  services 
performed  under  a  special  contract  invalid  by  the  statute  of  frauds, 
which  stipulates  for  compensation  by  the  conveyance  of  property  or 
some  other  collateral  benefit  to  be  conferred,  evidence  of  the  value  of 
the  property  to  be  conveyed,  or  the  benefit  to  be  conferred,  is  not 
competent  evidence  on  the  subject  of  the  value  of  the  services 
rendered. 

6.  M.  entered  into  a  verbal  contract  with  the  firm  of  H.  &  Co.,  aa 
superintendent  of  the  business  of  the  firm,  for  the  compensation  of 
one-eighth  of  the  profits  of  the  business,  with  a  guarantee  that  the 
one-eighth  of  the  profits  should  not  be  less  than  $3,000  a  year.  The 
service  was  to  commence  at  a  day  subsequent  to  the  making  of  the 
agreemen  t. — Heldf 

(1)  That  the  agreement  was  within  ihe  statute  of  frauds  as  an  agre*> 
ment  not  to  be  performed  within  a  year  from  the  making  thereof. 
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(2)  That  M.  could  not  sue  on  the  contract  to  recover  compensation 
for  seryices  performed  under  the  contract,  and  that,  in  an  action  on  a 
quantum  tnervU  for  the  services  performed,  he  could  not  resort  to  an 
account  of  profits  as  evidence  of  the  value  of  hb  services. 


Ou  appeal  from  a  decree  advised  by  Amzi  Dodd,  esq., 
advisory  master. 

Mr.  John  a.  Emery ^  for  appellant,  cited — 

Story's  Eq.  PI  §  763;  Fry  on  Spec.  Perf.  §§  SS7,  SS8; 
Collyer  on  Partn.  {Wood's  ed.)p.  534  §  34S ;  Merritt  v.  Day, 
9.Vr.  32;  2  Phillips's  Ev.  {5th  Am.  ed.)  *72;  Williams  v. 
Hodgson^  2  Harr.  ^  J.  474, ;  Disborough  v.  BidUman's  Heirs^ 
1  Zab.  677;  Atkins  v.  Tredgold,  2  Bam.  ^  Cress.  23;  Peter  v. 
Compton^  1  Smith's  Lead.  Cas.  {6th  ed)  539;  Browne  on  Frauds 
§  150;  DoneUan  v.  Read^  3  Bam.  ^Ad.  899;  Linch  v.  Straw- 
bridge,  2  C.  B.  SOS;  Berry  v.  Doremus,  1  Vr.  399;  King  v. 
King,  1  Stock.  44;  Blajiton  v.  Knox,  3  Mo.  34^;  Siggett  v. 
Caron,  26  Mo.  221;  Watroiis  v.  Chalker,  7  Conn.  224;  McCue 
V.  Smith,  9  Minn.  252;  McCleUan  v.  Sandford,  26  Wis.  595; 
•Wheeler  v.  Frankenthal,  7S  111.  124;  Fry  on  Spec.  Pei'f.  §§  221, 
229;  Ives  v.  Hazard,  4  li.  I.  14;  Kay  v.  Kurd,  B.  Mon.  100. 

Mr.  A.  Q.  Keasbey,  for  Alice  Buckingham,  cited — 

Smith  v.  Bodine,  74  N.  Y.  30;  Mc Andrew  v.  Walsh,  4  Stew. 
Eg.  331;  Nutting  v.  Colt,  3  Hal  Ch.  639;  Hargrave  v.  Conroy^ 
4  C.  E.  Gr.  2S1;  Bracegirdle  v.  Heald,  1  Bam.  ^  Aid.  722; 
Covington  v.  Roots,  2  Mee.  ^  W.  248;  Snelling  v.  Huntingfieldj 
4  Tyrw.  606;  Dobson  v.  Collis,  1  H.  ^  N.  81;  JReade  v.  Lamby 
6  Exch.  130;  Hinkley  v.  Souihgate,  11  Vt.  428;  Lockuoood  v. 
Bums,  3  HiU  128;  Browne  on  Frauds  287;  Brittain  v.  Mossi- 
tcr.  Am..  Law  Reg.,  Nov.  1879,  716;  1  Stew.  Dig.  582  §  86; 
Disborough  v.  Bidleman,  1  Zab.  677. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J. 

The  firm  of  James  Horner  k  Co.  was  largely  engaged  in 
the  manufacture  of  steel,  at  Pompton,  in  the  county  of  Pas- 
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eaic.  The  firm  was  composed  of  James  Horner  and  James 
Ludlum,  and  was  dissolved,  by  the  death  of  Horner,  on  the 
9th  of  June,  1874.  By  his  will,  Horner  gave  the  bulk  of  his 
estate  to  his  daughter  Alice,  the  wife  of  John  M.  Bucking- 
ham, in  part  for  her  own  use,  and  in  part  in  trust  for  her 
sister,  Susan  Horner.  Alice  Buckingham  was  made  the 
executrix  of  the  will  of  her  deceased  father.  Soon  after  the 
death  of  Horner,  disputes  arose  between  the  personal  repre- 
sentatives of  the  deceased  and  the  surviving  partner,  which 
gave  rise  to  a  bill  filed  in  the  court  of  chancery  by  the 
executrix,  against  Ludlum,  for  the  appointment  of  a  receiver 
and  the  settlement  of  the  partnership  affairs.  On  this  bill 
Ludlum  was  appointed  receiver,  on  the  17th  of  Novem- 
ber, 1874. 

The  complainant  was  employed  by  the  firm  in  1864,  first 
as  a  puddler,  receiving  wages  as  a  workman  until  Septem- 
ber, 1866.  Then  he  was  made  foreman,  and  subsequently 
superintendent  of  the  workB,  at  a  salary  for  the  first  year  of 
$1,500,  and  afterwards,  until  July  Ist,  1869,  at  the  annual 
salary  of  $2,000.  For  the  five  years  following  July  1st, 
1889,  he  received  the  compensation  of  $3,000  a  year.  He 
now  files  this  bill  against  Ludlum  as  surviving  partner  and 
as  receiver,  and  against  Mrs.  Buckingham  as  executrix  of 
the  last  will  of  James  Horner,  and  against  her  and  Susan 
Horner  as  beneficiaries  under  the  will  of  the  deceased,  for 
an  account  of  the  partnership,  after  July  Ist,  1869,  and  the 
recovery  of  a  share  of  the  profits  of  the  business,  alleged  to 
be  due  him,  not  as  a  partner,  but  by  way  of  compensation 
for  his  services  in  the  business  of  the  firm.  In  his  bill  he 
charges  that,  on  or  about  the  Ist  day  of  July,  1869,  an  agree- 
ment was  made  by  the  firm  with  him,  to  pay  him,  as  com- 
pensation for  his  services  as  superintendent,  one-eighth  of 
the  profits  of  the  business,  with  a  guarantee  that  the  one- 
eighth  of  the  profits  should  not  be  less  than  $3,000  a  year. 

Separate  answers  were  filed  by  Ludlum  and  by  Mrs. 
Buckingham.  Ludlum  was  also  called  as  a  witness,  by  the 
complainant,  and  is  the  only  witness  who  was  examined 
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touching  the  agreement  relied  on  by  the  complainant.  He 
testifies  that  the  new  arrangement  with  the  complainant  was 
made,  by  parol,  prior  to  the  Ist  of  July,  18G9,  to  go  into 
effect  on  that  day.  It  called  for  yearly  services  and  yearly 
settlements,  and,  consequently,  was  an  agreement  not  to  be 
performed  within  one  year  from  the  making  thereof,  within 
the  meaning  of  the  fifth  section  of  the  statute  of  frauds. 
Bracegirdle  v.  Heald,  1  Bam.  ^  Aid,  72^;  SiteUing  v.  HwnJt- 
ingfieldy  1  C.  M.  ^  R.  20. 

Ludlum,  in  his  answer,  admitted  the  contract  as  it  was 
claimed  by  the  complainant,  and  did  not  set  up  the  statute 
of  frauds.  Mrs.  Buckingham,  in  her  answer,  denied  the 
existence  of  such  an  agreement  Ludlum  having  admitted 
the  agreement  and  failing  to  plead  the  statute,  if  he  were 
the  sole  party  to  the  suit,  the  defence  would  be  without 
support.  But  Mrs.  Buckingham,  having  in  her  answer, 
denied  the  contract,  under  such  denial  may  require  proof  of 
a  legal  agreement,  which,  in  cases  within  the  statute  of 
frauds,  must  be  an  agreement  in  writing.  Daddy.  Wake- 
many  12  C.  E.  Gr.  664"  The  answer  of  Ludlum  cannot  have 
the  eftect  of  an  answer  as  against  the  other  defendants,  for 
it  is  a  general  rule  that  the  answer  of  one  defendant  cannot 
be  read  as  an  answer  against  a  co-defendant.  The  admis- 
sion contained  in  the  answer  of  one  defendant  will  be 
received  in  evidence  as  an  admission  against  a  co-defendant, 
when  they  stand  to  each  other  in  such  relation  that  the 
admissions  of  the  one  would  be  competent  evidence  against 
the  other.  Christie  v.  Bishop^  1  Barb.  Uh.  105;  1  Greenl.  JSv. 
§  148.  If  the  admissions  of  Ludlum  with  respect  to  a  trans- 
action within  the  scope  of  the  partnership  made  after  the 
death  of  his  copartner  be  competent  evidence  against  the 
personal  representatives  of  the  deceased  partner  (see  Van 
Remsdyke  v.  Kane^  1  Gall.  630;  S.  C.  on  appeal,  sub  nom, 
Clark's  ExWs  v.  Van  Remsdyke,  9  Crane h  153;  PrUchard  v. 
Draper,  1  Russ.  ^  Myl.  191;  Crosse  v.  Bedinqfield,  12  Sim.  SB; 
Parker  v.  MorreU,  2  Phill.  452;  8.  G,  2  Car.  ^  Kir.  699; 
Dale  V.  Hamilton,  6  Bare  369^80,  S91,  S9S;  Flanagan  v. 
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Champion^  1  Or.  Ch.  61;  Disbarough  v.  Bidleman^  1  Zab.  677; 
MerriU  v.  Day^  9  Vr.  SS)^  they  are  not  conclusive.  LmdUy 
en  Partn.  SS6.  Mrs.  Buckingham,  having  denied  the  con- 
tract, and  put  the  complainant  upon  such  proof  as  will 
answer  the  requirements  of  the  law,  is  entitled  to  every 
defence  which  her  answer  will  allow  to  be  made  under  it. 
And  the  complainant's  cause  of  action  being  against  the 
defendants  jointly,  the  bill  will  be  dismissedjif  a  joint  cause 
of  action  be  not  made  out 

The  master  before  whom  the  case  was  heard  in  the  court 
below,  after  an  examination  of  the  evidence,  reached  the 
conclusion  that  an  agreement  definite  and  complete  for  a 
share  of  the  profits  of  the  business  was  not  made  out  by  the 
complainant.  In  his  view,  a  general  understanding  depend- 
ing upon  particular  terras  and  adjustments  to  be  agreed 
upon  on  an  amicable  settlement  between  the  parties,  is  more 
compatible  with  the  conduct  of  the  parties  and  with  the 
proofs  in  the  cause,  than  the  existence  of  a  definite  and 
complete  agreement  for  a  share  of  the  profits.  A  careful 
examination  of  the  whole  case  has  led  my  mind  to  the  same 
conclusion,  and  I  think  the  complainant  should  fail  in  his 
suit,  for  want  of  satisfactory  proof  of  his  cause  of  action. 

But  if  the  evidence  established  the  agreement  set  out  in 
the  bill,  the  complainant  would,  nevertheless,  be  debarred 
of  the  relief  prayed  for.  The  suit  is  in  substance  an  action 
to  enforce  a  legal  demand.  It  must,  therefore,  be  decided 
upon  the  legal  principles  by  which  the  right  of  a  party  to 
recover  compensation  for  services  rendered,  under  a  con- 
tract invalid  by  the  statute  of  frauds,  is  determined.  Per- 
formance of  a  contract  invalid  by  the  statute,  will  not 
validate  the  contract  so  as  to  enable  a  party  to  enforce  it  by 
an  action  upon  the  contract.  Unless  in  cases  specially  pro- 
vided for  in  the  statute,  part  performance  will  not  validate 
the  contract  at  law.  The  dictum  that  part  performance 
will  make  valid  a  contract  invalid  by  the  statute  of  frauds, 
is  exclusively  the  creature  of  equity,  and  applies  only  to 
contracts  relating  to  lands,  and  does  not  extend  to  contracts 
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relating  to  other  matters.  Birckhead  v.  Cummins^  4  ^^-  44^ 
60;  Britiain  v.  Bossiter^  18  Am.  Law  Beg.  {N.  8.)  716.  The 
only  remedy  in  such  cases  is  by  an  action  on  a  qwxnium 
meruit  to  recover  the  value  of  the  services. 

In  Burlingname  v.  Burlingname^  7  Cow.  92^  it  was  held  that, 
in  action  for  services  performed  under  a  contract  invalid  by 
the  statute  of  frauds,  the  plaintiff  should  found  his  action  on 
the  special  contract.  This  decision  was  a  plain  violation  of 
the  letter  and  spirit  of  the  statute.  It  was  overruled  in 
King  v.  Broimij  2  Hill  486^  and  has  been  repudiated  by  an 
almost  unbroken  line  of  decisions.  At  present,  the  law  is 
settled  that  in  an  action  for  services  performed  under  a  con- 
tract invalid  by  the  statute,  the  plaintiff  cannot  sue  upon 
the  contract ;  he  can  only  seek  his  remedy  upon  a  qvantum 
meruit  for  the  value  of  the  services  rendered.  Smith  v. 
Smith's  AdmWs^  4,  Dutch.  W8;  Butan  v.  Hinchmmt^  1  Vr.  265. 

Whether  the  special  contract  should  be  admitted  as 
evidence  of  the  value  of  the  services,  is  a  subject  that  has 
occasioned  considerable  diversity  of  decision.  The  ques- 
tion was  considered  by  the  courts  of  New  York  and  Penn- 
sylvania, in  King  v.  Brown^  2  Hill  486^  and  Jack  v.  McKee^ 
9  Pa.  St.  236.  In  each  of  these  cases  the  action  was  for 
services  performed  under  a  parol  contract  for  compensation 
by  the  conveyance  of  lands.  In  the  first  case  it  was  held 
that  the  value  of  the  land  was  not  the  legal  measure  of 
damages,  but  might  be  introduced  for  the  purpose  of  ascer- 
taining the  value  of  the  services.  In  the  other  case  the 
value  of  the  land  was  adopted  as  the  measure  of  the  dam- 
ages. Practically,  there  is  little  or  no  difference  in  the 
rules  propounded  in  these  cases.  If  evidence  of  the  value 
of  the  land  is  competent,  the  jury  may  adopt  the  value  of 
the  land  as  the  value  of  the  services,  and  thus  the  same 
result  would  be  effected.  These  cases  have  been  overruled 
by  the  courts  of  the  states  in  which  they  were  decided. 
King  v.  Brown  was  overruled  by  the  court  of  appeals  in 
Erben  v.  Lorillard,  19  N.  Y.  299.  In  that  case  the  plaintiff 
aided  the  defendant  in  negotiating  the  purchase  of  land 
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under  a  parol  agreement  that  be  should  be  compensated  for 
his  services  by  a  permanent  lease  of  the  land  at  an  annual 
rent  of  eight  per  cent,  upon  the  purchase  price,  and  it  was 
held  that  the  value  of  the  lease  could  not  be  shown  for  the 
purpose  of  proving  the  value  of  the  plaintiff's  services. 
This  holding  was  re-affirmed  in  the  same  case  when  before 
the  same  court,  after  a  retrial  {^  Keyes  667)^  and  subse- 
quently in  Harsha  v.  Reidy  Ji5  N.  Y.  4-^0. 

In  Lish  V.  Sherman,  ^5  Barb.  433,  the  action  was  upon  a 
contract  for  services  to  be  performed  in  the  future,  and  to 
be  paid  for  in  real  and  personal  estate  at  the  death  of  the 
employer,  and  evidence  of  the  value  of  the  property  of 
the  testatrix,  which  was  offered  for  the  purpose  of  fixing 
the  value  of  the  services,  was  held  to  have  been  properly 
overruled. 

Jack  V.  McKee  was  overruled  by  the  supreme  court  of 
Pennsylvania,  in  Hertzog  v.  Hertzog's  Adm'r,  34  P«.  St  4J8. 
The  consequences  flowing  from  an  evasion  of  the  salutary 
rule  of  the  statute  are  depicted  by  Justice  Woodward,  in 
his  opinion  in  Ha^tzog  v.  Hertzog's  AdnCr,  in  this  forcible 
language.  He  says :  "  The  disastrous  effects  of  Jack  v. 
McKee  were  fully  shown  in  Beach  v.  McClintock  and  MaUmn 
V.  Amrnon,  In  Beaches  Case,  a  grandson,  whose  services,  as 
claimed  by  himself,  did  not  exceed  in  value  $1,800,  was  per- 
mitted to  recover  a  judgment  against  the  administrator  of 
his  grandfather  for  nearly  $10,000,  which  swept  the  fairest 
portion  of  old  Nathan  Beach's  estate  from  his  right  heirs. 
In  Malann's  Case,  the  entire  estate  of  the  decedent,  real  and 
personal,  was  taken  from  the  heir  at  law  and  given  to  a 
woman  whose  services,  had  they  been  the  subject  of  com- 
pensation, would  probably  have  taken  but  a  very  small  por- 
tion of  the  estate,  if,  indeed,  any  of  it,  in  addition  to  what 
had  already  been  given  her  by  her  benefactress.  These 
were  monstrous  cases,  but  they  were  thought  to  be,  and 
they  were,  necessary  sacrifices  to  the  principle  of  Ja4:k  v. 
McKee.  We  are  not  willing  that  that  principle  shall  be 
maintained  at  such  a  cost.     It  had  no  foundation  in  law, 
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has  been  abundantly  shown ;  and,  instead  of  being  called 
for  by  any  public  policy,  experience,  which  is  the  best  of 
all  teachers,  condemns  it,  and  demands  that  it  be  expunged 
from  the  law  of  Pennsylvania." 

Hertzog  v.  Hertzog's  AdmW  was  followed  and  approved  in 
Ewing  v.  Thompson^  66  Pa.  Si.  38^ y  and  Sands  v.  Arthur ^  84, 
Id.  479.  In  Ewing  v.  Thompson^  in  an  action  to  recover  for 
services  rendered  under  a  parol  contract  for  compensation 
by  a  conveyance  of  land,  it  was  decided  that  the  only  issue 
was  the  value  of  the  services,  and  that,  upon  that  issue,  the 
value  of  the  land  was  irrelevant 

In  the  courts  of  other  states,  the  great  weight  of  author- 
ity, as  exhibited  in  the  later  cases,  is  to  the  same  efiect. 
Thus,  in  Fuller  v.  Rdd,  38  Cal.  100.  the  plaintiff  had  ren- 
dered services  in  effecting  the  sale  of  lands,  on  a  parol 
promise  that  he  should  have  a  portion  of  the  purchase- 
money.  It  was  held  that  the  measure  of  damages  in  an 
action  for  the  services  was  the  value  of  the  services,  and 
that  evidence  of  the  value  of  the  lands  was  inadmissible. 

In  Emery  v.  Smith.  46  N.  H.  161^  the  contract  between 
the  parties  was  by  parol,  for  services  for  two  years  at  $100 
for  the  first  year  and  $200  for  the  second  year.  In  an  action 
for  services  performed  under  the  contract,  it  was  held  that 
the  contract  was  within  the  statute,  and  was  not  taken  out 
of  the  statute  by  its  performance  by  one  side ;  that  recovery 
for  the  services  must  be  sought  under  a  quantum  meruit,  and 
that  the  agreement  was  not  competent  evidence  to  affect  the 
amount  of  the  compensation  recoverable. 

The  leading  case  in  the  English  courts  is  Earl  of  Fal- 
mouth V.  Thomas,  1  Qromp.  ^  M.  88,  which  was  an  action  for 
the  vdue  of  crops  under  a  verbal  treaty  for  a  lease  of  the 
lands  on  which  they  were  grown.  The  contract  was  held 
to  be  within  the  statute.  The  defendant  having  accepted 
and  received  the  crops,  it  was  held  that  the  plaintiff  was 
entitled  to  recover  their  value  in  indebitatus  assumpsit.  "But," 
said  Lord  Lyndhurst,  in  delivering  judgment,  "admitting 
that  the  defendant  is  to  pay  for  the  cropSy  he  ought  to  pay 
54 
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for  them,  not  upon  the  terms  and  footing  of  the  bargain  and 
Bale,  but  upon  a  quantum  meruit;  the  crops  at  the  time  of  the 
bargain  and  sale  were,  upon  these  pleadings,  an  interest  in 
land;  and  to  allow  the  plaintiff  to  recover  upon  this  bargain 
and  sale,  and  to  have  the  price  regulated  by  it,  would  be  in 
direct  opposition  to  the  statute,  because  it  would  be  giving 
effect  to  an  action  upon  a  verbal  contract  for  an  interest  in 
lands." 

Smith  V.  Smith's  AdmW^  4  Dutch.  S08y  and  Rutan  v.  Hinch- 
man,  1  Vr.  266^  illustrate  the  course  of  decision  in  this  state. 
In  the  first  of  these  cases,  the  value  of  the  ijnprovements 
put  upon  land  by  a  son  under  a  parol  promise  by  the  father 
that  he  should  have  the  lands  at  his  lather's  death,  was 
adjudged  to  be  the  proper  measure  of  damages.  In  Hutan 
v.  Hinchman,  a  horse  was  sold  and  delivered  under  a  parol 
agreement  to  pay  for  him  by  $100  in  cash,  and  the  convey- 
ance of  a  lot  of  land.  The  money  was  paid,  but  the  defend- 
ant refused  to  convey  the  land.  The  plaintiff  counted,  in 
his  action,  for  damages  for  not  conveying  the  land.  It  was 
held  that  the  action  was  misconceived,  and  that  the  appro- 
priate action  was  for  the  value  of  the  horse;  and  the  prin- 
cipal reason  assigned  by  the  court  for  reversal  was,  that, 
under  the  pleadings,  the  jury  might  have  given  a  verdict 
for  the  value  of  the  lands,  instead  of  the  value  of  the  animal 
sold. 

The  pretext  upon  which  evidence  of  the  class  referred  to 
has  sometimes  been  admitted  is,  that  its  admission  was 
necessary  to  prevent  fraud.  The  argument  is,  that  the 
statute  was  designed  to  prevent  fraud,  and  should  not  be 
made  the  means  of  perpetrating  a  fraud.  But  in  such  cases 
it  is  not  necessary,  in  order  to  prevent,  fraud,  to  give  the 
contract  effect  practically  by  means  of  an  action.  The  law 
accords  the  injured  party  full  compensation  for  the  value  of 
the  consideration  he  has  given  on  the  faith  of  the  contract 
which  his  adversary  repudiates.  However  uncertain  and 
incapable  of  precise  valuation  the  services,  rendered  under 
an  executory  contract  invalid  by  the  statute,  may  have  been 
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when  the  contract  was  made,  their  value  has  ceased  to  be 
uncertain  at  the  time  when  the  action  is  brought.  The 
Bervices  having  then  been  performed,  are  then  capable  of 
exact  ascertainment,  and  their  value  can  easily  be  estimated 
upon  such  evidence  as  is  ordinarily  submitted  to  a  jury  upon 
any  other  issue  involving  the  value  of  services.  Further 
than  this  we  cannot  go,  without  giving  the  party  the  benefit 
of  his  contract  in  his  action,  although  the  statute  declares 
that  it  shall  not  be  enforced  by  an  action.  The  policy  of 
the  statute  is  to  prevent  frauds  which  may  be  accomplished 
by  setting  up  contracts  of  the  interdicted  class,  by  parol 
testimony.  That  policy  is  infringed  upon  equally,  whether 
the  contract  be  used  for  the  purpose  of  influencing  the 
amount  of  the  recovery,  or  be  made  the  foundation  of  the 
action.  Experience  shows  the  danger  incident  to  frittering 
away,  under  plausible  pretexts,  the  provisions  of  a  statute 
which  has  repeatedly  been  declared  to  be  one  of  the  wisest 
laws  upon  the  statute-book.  i 

On  this  subject  a  distinction  has  been  taken  between 
executory  contracts  for  services  to  be  rendered  in  the 
future,  and  to  be  compensated  for  by  the  conveyance  of 
property  or  by  some  other  collateral  benefit  to  be  conferred, 
and  contracts  in  which  the  parties  have  themselves  agreed 
upon  a  certain  fixed  price  to  be  paid  for  services  to  be  per- 
formed— as,  for  instance,  contracts  for  labor  or  other  ser- 
vices at  a  stipulated  price  or  sum,  extending  beyond  a  year 
for  performance.  In  cases  of  the  former  class,  the  value  of 
the  property  to  be  conveyed  or  the  benefit  stipulated  for 
cannot  be  received  in  evidence  on  the  subject  of  the  value 
of  the  services,  without  giving  the  party  the  benefit  of  the 
contract;  and  such  testimony  will  be  excluded,  especially 
when  the  value  of  the  equivalent  to  be  rendered  is  contin- 
gent and  indeterminate  at  the  time  the  contract  was  made. 
In  cases  of  the  latter  class  the  price  or  sum  agreed  upon  has 
been  admitted  in  evidence,  either  as  the  amount  recoverable 
or  as  an  admission  of  the  value  of  the  services.  It  is  unneo- 
essary  to  consider  cases  of  the  latter  clasSy  for  in  the  present 
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case  the  complainant  seeks  to  have  his  contract  fulfilled  by 
a  decree  for  the  share  of  the  profits  which  he  asserts  be 
contracted  for,  and  the  profits  which,  under  that  arrange- 
ment, might  have  been  realized  from  the  business,  were 
contingent  and  uncertain  at  the  time  the  agreement  was 
made,  and  the  evidence  could  have  no  pertinency  towards 
showing  the  actual  value  of  the  services  rendered  by  the 
complainant,  which  is  the  only  criterion  by  which  to  ascer- 
tain the  amount  of  the  recovery  for  services  performed 
under  a  contract  invalid  by  the  statute  of  frauds. 

On  both  the  grounds  which  have  been  examined,  the 
complainant's  suit  is  not  maintainable.  His  bill  is  framed 
directly  upon  the  contract,  and  the  relief  prayed  for  is  the 
enforcement  of  that  contract  by  an  account  of  the  profits  of 
the  business,  and  a  decree  for  the  proportional  part  thereof, 
the  right  to  which  he  claims  under  the  contract.  If  the 
contract  relied  upon  was  suflSciently  proved  by  the  testi- 
mony produced,  it  could  not  be  carried  into  efiect  because 
of  the  statute  of  frauds. 

The  decree  dismissing  the  bill  should  be  afiirmed,  with 
costs  in  this  court. 

Decree  unanimously  afiirmed. 


Robert  S.  Ross,  appellant, 

V. 

James  K  Fitzgerald,  respondent. 

A.  Hooley,  a  member  of  a  firm,  died,  leaving  in  his  will  a  direotioii 
to  his  trustees  to  withdraw  his  interest  from  the  firm  business  aa  soon 
as  practicable,  and  invest  the  proceeds.  The  trustees,  with  a  third 
person,  formed  a  new  firm  and  kept  the  stock  of  the  old  firm  in  their 
business,  allowing  the  Hooley  estate  $53,000  for  the  interest  of  the 
deoeaaed.    This  sum  was  never  paid  to  the  estate  and  invested.    Mora 


Non.— No  brief  on  the  part  of  the  appellant  in  this  oaae  ww  ior* 
niahed  to  the  reporter. — Kbp. 
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than  three  years  after  the  death  of  H.,  the  trustees  borrowed  of  Ross 
$7,100,  to  be  used  in  the  business  of  the  new  firm  for  the  purpose,  as 
they  allege,  of  enabling  them  to  pay  to  the  Hooley  estate  the  firm 
debt  of  $53,000.  As  collateral  security  for  such  loan,  they  assigned  to 
Ross  ''a  trust  mortgage,  which  they  held  as  such  trustees." — Held, 

(1)  That  such  assignment  was  a  breach  of  trust,  inasmuch  as  the 
proceeds  therefrom  were  to  be  applied  to  the  aid  of  a  business  of  which 
the  trustees  were  partners. 

(2)  That  the  facts  in  the  case  show  that  Ross  knew  of  the  purpose 
for  which  the  money  was  borrowed,  and  that  he  knew  the  facts  which 
made  its  borrowing  a  breach  of  trust,  and,  hence,  there  should  be  a 
decree  that  he  re-assign  the  mortgage. 


The  bill  in  this  case  is  filed  by  the  receiver  of  the  trust 
estate  created  by  the  will  of  Abraham  Hooley,  to  compel 
the  defendant  to  re-assign  a  bond  and  mortgage  which  was 
made  to  and  held  by  the  trustees  of  said  Ilooley's  estate  as 
a  part  of  said  estate,  and  was  by  them  assigned  to  said 
defendant,  Ross,  as  security  for  a  loan  of  money  made  to  a 
firm  of  which  the  trustees  were  partners.  The  cause  was 
heard  before  Advisory  Master  Bedle,  who  delivered  the 
following  opinion : 

The  evidence  satisfies  me  that  Ross  knew  that  he  was 
taking  a  trust  security  as  collateral  for  loans  to  Gieve  &  Co., 
and  not  to  the  trustees  as  such,  and  he  should  not  be  per- 
mitted to  profit  by  the  breach  of  trust.  He  knew  Gieve  & 
Co.  were  then  in  an  embarrassed  condition,  and,  having 
knowingly  taken  the  trust  security  as  collateral  for  moneys 
to  be  loaned  to  Gieve  &  Co.,  he  cannot  be  protected,  even 
if  he  expected  that  Gieve  &  Co.,  by  the  relief  afforded, 
would  be  able  to  continue  business,  and  thereby  pay  the 
Hooley  estate.  Ross  took  the  risk,  and  the  Hooley  estate 
should  not  suffer. 

The  complainant  is  entitled  to  a  decree  for  the  surrender 
of  the  bond  and  mortgage  and  assignment,  and  a  re-assign- 
ment thereof,  and  to  an  account  of  any  moneys  received  by 
Ross  thereon  or  for  his  benefit.  The  complainant  is  also 
entitled  to  costs. 
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Mr.  J.  LinrXj  for  the  appellant. 

Mr.  S.  B.  Ransom^  for  respondent,  cited — 

HUl  on  Trustees  164;  Meade  v.  Lord  Orrey^  S  Atk.  238; 
Earl  Brooks  v.  Bulkley,  2  Yes.  498;  Taylor  v.  StUbert,  2  Ves. 
Jr.  437;  Orofton  v.  Ormsby,  2  Sck.  ^  Lef.  683;  Sudg.  V.  ^  P. 
296 ;  Wormley  v.  Wonnley.S  Wheat.  421;  Shepherd  v.  McEo- 
ers,  4  Johns.  Ch.  136;  Hay  thorp  v.  Hook,  1  Gill  ^  J.  270; 
Swoope  V.  Trotter,  4  Port.  27;  Ward  v.  Smith,  3  Sandf.  592; 
Olisen  v.  Piatt,  3  How.  ( V.  S.)  333;  Williamacn  v.  Brown, 
16  N.  Y.  354> 

The  opinion  of  the  court  was  delivered  by 

Rbbd,  J. 

Abraham  Hooley  died  July  28th,  1878.  At  the  time  of 
his  death,  he  was  in  business,  as  partner,  with  Abraham 
Qieve,  under  the  firm  name  of  Abraham  Hooley  k  Co.  By 
his  will  he  appointed  Abraham  Gieve  and  Samuel  Q.  Cutts 
his  trustees.  Among  other  directions  in  that  instrument 
was  the  following : 

'*!  diiect  my  trustees  to  withdraw  my  interest  from  the  firm  of 
Abraham  Hooley  k  Co.  as  soon  as  practicable  after  my  death,  and 
invest  the  same,  with  all  other  moneys  that  may  be  on  hand  at  the 
time  of  my  death,  or  that  may  hereafter  come  into  their  possefsion 
from  sales  of  any  portion  of  my  personal  estate,  in  first  mortgages  on 
improved  real  estate  in  New  York  or  New  Jersey,  or  in  government 
bonds." 

Hooley  had  a  two-thirds  interest,  and  Qieve  a  one-third 
interest,  in  the  business  of  Abraham  Hooley  k  Co.  In 
January,  1874,  about  five  months  after  the  death  of  Hooley, 
a  new  firm  was  organized,  consisting  of  Abraham  Gieve, 
Samuel  G.  Cutts  and  one  McKcnzie.  The  merchandise  of 
the  old  firm  was  used  in  the  business  of  the  new  firm,  and 
Mr.  Hooley's  portion  was  put  in  on  the  basis  of  sixty  per 
cent.,  amounting  to  $53,400.  This  amount  was  never  paid 
by  the  new  firm,  and,  of  course,  was  never  invested  in  bonds 
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and  mortgages  or  in  government  eecarities,  by  the  trusteee, 
as  directed  by  the  will. 

In  January,  1877,  three  years  after  the  organization  of 
this  new  firm,  this  state  of  afiairs  continued  to  exist.  At 
this  time  the  trustees  held  a  bond  and  mortgage,  which 
they  had  taken,  as  trustees,  for  a  loan  of  trust  funds  made 
to  Jacob  Weart  and  others.  Desiring  money  in  connection 
with  the  business  of  the  new  firm  of  Abraham  Gieve  &  Co., 
they  borrowed  of  Ross,  the  defendant,  the  sum  of  $7,100, 
assigning  to  Ross  this  bond  and  mortgage  as  collateral 
security.  The  question  here  is,  whether  the  title  of  Ross 
to  this  mortgage  is  valid  as  against  the  cestuis  que  trust  rep- 
resented in  this  suit  by  the  receiver. 

That  the  act  of  the  trustees  in  leaving  the  interest  of  the 
Hooley  estate  in  the  position  of  a  simple  contract  debt  of 
the  new  firm  for  three  years,  was  a  breach  of  trust,  is  too 
obvious  for  argument.  Outside  of  the  express  directions  of 
the  will,  the  conduct  of  the  trustees  in  so  long  leaving  this 
interest  outstanding  in  the  business,  and  upon  the  mere 
personal  security  of  the  new  firm,  was  a  breach  of  trust. 
Toionleyv.  Sherburne,^  Lead.  Cas.  Eq.  "^87^,*  887  notes;  1 
Ferry  on  Trusts  §  440 ;  Kirkman  v.  Booths  11  Beav.  ^S. 

By  the  terms  of  the  will,  the  trustees  were  to  withdraw 
Hooley's  interest  in  the  business  as  soon  as  practicable,  and 
invest  the  value  of  such  interest  in  certain  securities.  It 
was  a  direct  instruction  that  it  should  not  remain  to  be  used 
in  the  busine&s,  and  so  be  subjected  to  its  fluctuations  and 
dangers,  and  an  equally  direct  instruction  that  it  should  be 
otherwise  invested.  The  acts  of  the  trustees  were  in  direct 
contravention  of  the  language  ot*  the  instrument  under 
which  they  were  acting.  Those  acts  were  such  as  to  not 
only  leave  a  portion  of  the  trust  property  outstanding  as  a 
personal  debt,  but  so  outstanding  as  to  leave  the  trustees 
their  own  debtors.  They  were,  in  fact,  using  the  amount 
of  this  part  of  the  Uooley  estate  in  their  own  business,  as 
members  of  the  new  firm.  The  new  firm  stood  as  a  debtor 
to  the  Hooley  estate  after  the  estimation  of  the  amount  of 
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the  latter's  interest  at  the  time  of  the  organization  of  the 
new  firm.  Whenever  the  "  interest "  of  the  Hooley  estate 
in  the  business  of  the  new  firm  is  mentioned  in  the  ease,  it, 
upon  examination,  will  be  found  to  mean  merely  this — that 
the  new  firm  owed  the  estate  a  debt  of  $53,000. 

Now,  the  money  borrowed  of  Ross  was  designed  to  assist 
the  new  firm  in  their  business,  and  the  only  method  in 
which  it  could  aid  the  Hooley  estate  would  be  in  the  possi- 
bility that  the  firm  would  be  abler  to  pay  the  larger  debt  to 
the  estate.  The  assignment  of  a  mortgage  held  as  a  portion 
of  the  trust  estate,  to  raise  money  to  loan  to  a  debtor  of  that 
estate,  in  the  hope  of  saving  the  larger  sum,  especially  when 
the  trustees  themselves  are  the  debtors,  and  the  debt  exists 
only  because  of  a  breach  of  trust,  is  a  use  of  trust  property 
that  receives  no  approval  from  reason  or  authority.  1  Perry 
on  Trusts  §  ^4. 

It  seems  to  me  clear  that  the  act  of  pledging  this  bond 
and  mortgage  was  in  breach  of  the  fiduciary  duty  of  the 
trustees.  But  this  fact  does  not  necessarily  invalidate  the 
title  of  Ross.  Unless  he  is  chargeable  with  notice,  actual 
or  constructive,  of  this  breach  of  the  trust,  his  title  cannot 
be  impeached.  Ilis  counsel  invokes  the  doctrine  enunci- 
ated in  the  cause  of  Foster  v.  Dey,  1^  C.  E.  Gr,  699^  and 
claims  that  Ross's  title  can  be  defeated  only  by  evidence 
showing  that,  at  the  time  of  the  assignment,  he  knew  that 
the  trustees  contemplated  a  breach  of  trust  and  intended  to 
misappropriate  the  money  borrowed,  or  were,  by  the  very 
act,  applying  it  to  their  own  private  use.  In  that  case,  the 
purchaser  had  no  knowledge  of  the  object  for  which  the 
money  was  to  be  used.  In  the  present  case,  the  purchaser 
knew  for  what  purpose  the  borrowed  money  was  intended. 

Mr.  Ross  had  been  related  to  both  firms  by  business  trans- 
actions in  the  wav  of  loans.  He  was  also  a  brother-in-law 
of  both  Mr.  Hooley  and  Mr.  Gieve.  He  knew  that  a  new 
firm  had  been  organized  at  the  beginning  of  1874.  He 
knew  what  was  meant  by  the  interest  of  Mr.  Hooley  iu  this 
new  firm.     He  knew  that  it  meant  that  the  new  firm  owed 
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the  estate  for  the  amount  of  Hooley's  property  which  they 
had  continued  to  use  in  tlieir  business  venture;  that  it  was, 
in  fact,  a  debt  due  from  A.  Gieve  &  Co.  to  the  trustees  of 
this  estate.  He  says,  in  his  testimony,  that  the  trustees 
wanted  it  to  protect  the  interest  of  Mr.  Hooley  in  the  con- 
cern of  A.  Gieve  &  Co.,  which  was  two-thirds  of  the  goods 
which  were  never  paid  for.  He  says  he  "  knew  that  they 
had  never  paid  the  estate  for  those  goods." 

Gieve  says:  "I  went  to  him  expressly  for  the  purpose  of 
keeping  the  business  of  Abraham  Gieve  &  Co.  going;  the 
estate  of  Abraham  Gieve  &  Co.  was  in  liquidation,  and  it 
was  essential  that  the  business  should  not  be  disturbed. 
Q.  You  went  and  borrowed  the  money  to  prevent  the 
sheriff  from  stopping  you  from  liquidating — ^you  told  him 
that?  A.  Yes,  sir.  Q.  When  you  got  subsequent  sums,  it 
was  for  the  same  purpose  ?    A.  Exactly  the  same  purpose. 

From  all  the  evidence,  I  have  no  doubt  whatever  that  Mr. 
Ross  was  fully  conversant  with  the  facts  relative  to  the 
affairs  of  the  Hooley  estate  in  connection  with  its  interest 
in  the  business  of  Gieve  &  Co.,  and  he  therefore  knew  that 
such  interest  was  merely  a  debt  owing  by  this  firm  to  the 
trustees  of  the  estate.  He  knew  that  the  $7,100  were  to  be 
used  by  Gieve  &  Co.  in  their  business  for  the  purpose  of 
affording  aid  in  a  critical  period  of  that  business.  He  knew 
that  the  only  way  that  such  loan  could  assist  the  Hooley 
estate  would  be  that,  by  the  aid  of  this  loan,  the  firm  might 
evade  the  imminent  peril  of  insolvency,  and  thus  be  enabled 
to  pay  all  its  debts,  including  the  debt  due  to  this  estate. 
It  presents  a  clear  case  of  the  use  of  the  proceeds  of  trust 
property  in  the  private  business  of  the  trustee,  with  a 
knowledge  by  the  assignee  of  such  property  of  the  contem- 
plated breach  of  trust.  He  had  sufficient  information  as  to 
the  facts;  he  is  chargeable  with  a  knowledge  of  the  law, 
and  he  has  no  title  to  the  mortgage  in  question. 

The  decree  should  be  affirmed. 

Decree  unanimously  affirmed. 
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Jambs  C.  Hartt,  appellant, 

V. 

Joel  Parkbr,  respondent. 


Mr.  F.  B.  OoUoTiy  for  appellant. 
Mr.  W.  S.  Grumniere^  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  reasons  given  by 
the  vice-chancellor  in  the  case  below,  6  Stew.  Eq.  fS£6. 


INDEX. 


A. 

Accident  and  Mistake. 

1.  To  reform  a  deed  on  tlie  ground  of  mistake,  it  most  be 

shown    conclusiyely   that   such    mistake   was   mutual. 

Where  the  bill  does  not  allege,  nor  the  accompanying 

affidavits  state,  that  the  mistake  was  mutual,  and  the 

*  answer  denies  it,  the  deed  cannot  be  rectified.    Bama^ 

y.  SmUh^  28 

See  MoRTOAOB,  2,  7 ;  Partnehbhip  ;  Vendor  and  Vbnobb,  1. 

• 
Account. 

See  Praotiob,  5. 

Acknowiedflrment. 

See  Dbed,  1. 

Ademption. 

See  Lboaot,  6--8. 

Advancement. 

1.  A  testator  gave  the  residue  of  his  estate  to  his  exeoutorsi 
in  trust  to  pay  one-sixth  thereof  to  the  children  of  a 
deceased  daughter,  and  to  pay  the  income  of  the  remain- 
ing five  shares  to  his  children  during  their  natural  lives, 
and  then  their  shares  to  go  to  their  issue  respectively ; 
and  if  any  of  his  children  should  die  leaving  no  lawful 
issue,  the  share  of  such  child  should  sink  into  the  resi- 
due ;  and,  in  order  to  make  an  equal  division  of  his 
estate,  that  any  obligations  he  might  hold  against  any  of 
his  children,  and  all  advances  to  any  of  them  charged 
against  them  in  his  accounts,  should  be  deducted  from 
their  respective  shares,  and  income  allowed  them  only 
on  the  residue,  and  the  lawful  issue  of  any  child  should 
take  only  such  residue.  At  the  time  of  testator's  death, 
four  of  his  children  were  indebted  to  him  on  obligationa 
held  by  him,  one  son  to  an  amount  exceeding  his  share 
of  the  estate ;  that  son  had  a  daughter  (his  only  child) 
living  when  the  will  was  made,  but  she  has  since  died. 
The  testator  assigned  as  a  gift  to  one  of  his  daughters  a 
bond  and  mortgage  given  by  her  husband  (she  joining  in 
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Advancement —  Continued, 

the  latter)  on  his  property,  but  whether  this  was  charged 
to  her  in  testator's  accounts  does  not  appear. — Held, 

(1)  That  if  no  such  charge  against  her  was  made,  it 
cannot  be  deducted  from  her  share. 

(2)  That  the  son  who  was  indebted  to  the  estate  in 
excess  of  his  share,  must  pay  such  excess,  and  no  more. 

(3)  Query ^  Whether  the  English  rule  that  *' dying  with- 
out leaving  issue"  means  having  had  no  lawful  issue,  and 
hence  that  the  death  of  such  issue  during  the  parent's 
life-time,  does  not  destroy  such  issue's  prior  rested  inter- 
est, has  been  adopted  here.    Sayre  v.  Sayre,  61 

Airent. 

1.  A  real  estate  broker  employed  to  find  a  purchaser  for  land, 

is  bound  to  disclose  to  his  principal  any  facts  known  to 
him,  material  to  the  transaction,  and,  if  the  broker  takea 
part  in  the  negotiation,  he  i» bound  to  exert  his  sliill  for 
tho  benefit  of  his  principal.     Toung  v.  Hughes,  372 

2.  Purchasers  obtaining  a  contract  for  the  sale  of  land  through 

a  real  estate  broker  who,  with  their  knowledge  and  in 
collusion  with  them,  has  concealed  material  facts  from 
his  principal  or  exerted  his  skill  in  the  negotiation 
against  his  principal,  cannot  in  equity  enforce  the  con- 
tract, and  such  a  contract  will  be  set  aside.    7c/.,  372 

8.  The  state  treasurer  of  New  Jersey,  being  informed  that  the 
State  Bank  at  New  Brunswick,  in  which  he  had  a  deposit 
of  $33,900  of  state  funds,  was  in  an  embarrassed  condi- 
tion, drew  on  that  fund,  and  deposited  his  draft  for  col- 
lection in  the  Trenton  Bank,  in  which  he  also  kept  a 
state  account.  The  amount  of  the  draft  was  credited  to 
the  treasurer,  and  it  was  forwarded  for  collection  the 
same  day,  received  by  the  State  Bank  the  next  day, 
charged  to  the  treasurer  and  credited  to  the  Trenton 
Bank.  At  one  o'clock  on  that  day  the  State  Bank  closed 
its  doors  on  account  of  insolvency,  and  is  now  in  the 
hands  of  a  receiver. — Held^  that  the  Trenton  Bank  only 
acted  as  a  collecting  agent  for  the  accommodation  of  the 
state,  in  the  matter,  and  was  not  chargeable  with  the 
loss  of  the  amount  of  the  draft ;  but,  even  if  it  were 
otherwise  liable,  the  failure  of  the  treasurer  to  communi- 
cate to  the  Trenton  Bank  his  knowledge  or  information 
of  the  failing  condition  of  the  State  Bank,  would,  in 
equity,  discharge  the  former  bank.  Freeholders  of  MiddU' 
ux  V.  State  Bank  at  New  Brunswick,  467 

See  Corporation,  5. 
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Alimony. 

See  DivoROB,  2;  Solioitob,  1. 


Amendments. 

1.  The  discretion  of  the  court  in  allowing  answers  to  be 

amended  should  always  be  exercised  cautiously,  and 
leave  should  never  be  granted  except  when  necessary  to 
the  doing  of  justice.  Mechanics  National  Bank  v.  Burnet 
Mfg.  Co,,  236 

2.  When  the  testimony  is  adapted  to  the  general  frame  of  the 

bill,  although  it  does  not  conform  to  it  in  every  particu- 
lar, an  amendment  of  such  bill  is  not  in  all  cases  neces- 
sary before  decree.     Thornton  v.  Ogden,  723 

3.  Query,  Whether  an  amendment  of  a  bill  at  the  final  hearing 

can  be  allowed,  when  such  amendment  consists  of  facts 
that  falsify  materially  the  facts  originally  stated.    Id.f      723 

Appeal. 

1.  It  is  entirely  discretionary  with  the  orphans  court  to  re- 

state an  administrator's  account  or  not,  and  from  such 
determination  no  appeal  lies.     Moore  v.  Baggi,  273 

2.  The  statute  (Rev.  p.  771 1  86)  provides  that  an  appeal  from 

the  decree  of  the  orphans  court,  on  a  claim  against  an 
insolvent  estate,  must  be  taken  within  twenty  days  from 
the  time  of  rendering  the  decree.  Exceptions  to  a  claim 
were  heard  October  10th,  1879.  About  November  15th, 
1879,  the  court  rendered  its  decision,  but  announced  no 
time  for  signing  the  decree.  The  decree  was  signed 
December  2d,  1879,  which  was  not  a  regular  court  day, 
and  was  marked  as  filed  as  of  that  date,  by  "  G.  L.,  late 
surrogate."  G.  L.  was  not  then  the  surrogate  of  the 
county.  On  December  17th,  1879,  the  appellant's  proo- 
tor  inquired  for  it  of  the  actual  surrogate,  who  did  not 
know  of  its  existence,  but  searched  for  and  found  it  on 
that  day,  and  marked  it  filed  as  of  that  date. — Heldf  that 
an  appeal  taken  on  December  31st,  1879,  was  within  the 
time  limited  by  the  statute.     Young  v.  Young^  275 

3.  General  creditors  of  an  estate  are  not  "  aggrieved,"  within 

the  meaning  of  the  constitution,  and  hence  have  no 
right  to  appeal  from  an  order  of  the  orphans  court  direct- 
ing lands  to  be  sold  to  pay  debts  of  such  estate.  Parker 
V.  Reynolds,  290 

4.  An  order  made  in  the  progress  of  the  cause,  finding  a  party 

in  contempt,  and  compelling  him  to  give  a  bond  securing 
the  return  of  certain  pioneys  received  by  him,  such  bond 
having  been  given,  is  not  appealable.    Knauu  v.  Jones^     323 
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Appeal — Continued, 

5.  One  cannot  appeal  from  a  decree  of  the  ooart  of  chancery 

to  this  court,  for  the  purpose  of  having  the  decree 
affirmed.  He  must  appear  to  be  aggrieved,  or  he  has  no 
standing  here.     Green  v.  BlackweU^  768 

6.  An  appellant,  who  complains  of  one  portion  of  a  decree  in* 

chancery,  does  not  thereby  acquire  the  right  to  ask  for 
the  affirmance  of  other  and  independent  parts  of  the 
decree  di  which  no  one  complains.    /</.,  7d8 

7.  An  executor  or  trustee,  representing  the  interests  of  per- 

sons who  are  otherwise  unrepresented  in  the  cause,  u 
entitled  to  appeal  from  a  decree  which  ipjurioosly  affects 
those  interests.    Id.,  768 

8u  Executors,  1 ;  Jurisdiction,  5. 

AflPrignment. 

See  Deed,  4 ;  Insurance,  1 }  Moetoaoe,  8,  9 ;  Solioitob,  2. 

Attaohznent. 

1.  By  a  decree  of  this  court,  Carrie  E.  Black  recovered  (2,900 

(which  was  afterwards,  on  appeal,  reduced  to  $1,000) 
against  her  husband,  Clayton  Black.  Her  solicitor 
claimed  the  promissory  note  for  $1,000  on  which  the  last 
decree  was  based,  by  assignment  from  her,  for  profes- 
sional services,  and,  also,  claimed  the  decree  by  another 
assignment.  By  an  attachment  levied  on  "  cash  in  hands 
of  Clayton  Black,"  one  of  her  creditors  also  claimed  the 
money  due  on  the  decree. — //eW, 

(1)  That  money  due  on  a  decree  of  this  court,  is  not 
the  subject  of  attachment. 

(2)  That  the  levy  was  not  effectual. 

(3)  That  the  solicitor's  claim  could  not  be  passed  upon 
without  notice  to  his  client  and  proof  by  him  to  sustain 

his  claim.    Black  v.  Blacky  74 

2.  Moneys  in  the  hands  of  a  sheriff,  raised  by  him  in  pursuance 

of  a  decree  of  this  court,  is  not  liable  to  seizure  by 
attachment.     Conover  v.  Ruckman^  685 

Attorney  and  Client. 

See  Attachment,  1 ;  Solicitor. 

Banks. 

Su  AoBNT,  3 ;  Corporation,  7 ;  Savings  Banks. 
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o. 

Oaees  Oritioised. 

Cairo  k  Fulton  R.  R.  v.  Titus,  3  Stew.  Eq.  502. 

Reversed.  Cairo  k  Fulton  R.  R.  v.  Titus 397 

Central  R.  R.  Co.  of  N.  J.  v.  Penna.  R.  R.  Co.,  4  Stew.  Eq.  475. 

Reversed,  National  Pocks  R.  R.  Co.  v.  Central  R.  R.  Co....  755 

Crane  v.  Frecse,  1  Uarr.  305.  • 

Overruled,  Conover  v.  Ruckman 687 

Davis  V.  Mahany,  9  Vr.  104. 

Overruled,  Conover  v.  Ruckman 687 

Dodd  V.  Jacobsen. 

Affirmed,  Jacobsen  v.  Podd 403 

English  V.  English,  4  Stew.  Eq.  543. 

Affirmed,  English  v.  English 738 

Ferry  v.  Laible,  4  Stew.  Eq.  466. 

Reversed,  Laible  v.  Ferry 791 

Golden  v.  Golden. 

Reversed,  Golden  v.  Golden 732 

Graham  v.  National  Bank  of  New  York. 

Affirmed 804 

Green  v.  Green,  3  Stew.  Eq.  451. 

Affirmed,  Green  v,  Blackwell 768 

Hart  V.  Schenck,  5  Stew.  Eq.  148. 

Reversed,  Schenck  v.  Hart , 774 

Hoag  V.  Lake  Shore  R.  R.,  85  Pa.  St.  293. 

Overruled,  Kuhn  v.  Jewett 651 

Hughes  V.  Young,  4  Stew.  Eq.  60. 

Reversed,  Young  v.  Hughes 372 

Jackson  v.  Bell,  4  Stew.  Eq.  554. 

Affirmed,  Jackson  v.  Bell 411 

Jersey  City  v.  Foster. 

Affirmed 825 

Jones  V.  Knauss,  4  Stew.  Eq.  609. 

Affirmed,  Knauss  v.  Jones * 323 

Kittredge  v,  Neumann,  11  C.  E.  Gr.  195. 

Distinguished,  Clark  v.  Butler 668 

Lehigh  Valley  R.  R.  v.  Society,  8  Stew.  Eq.  145. 

Affirmed,  Society  v.  Lehigh  Valley  R.  R • 3^9 

Marsh  v.  Mitchell,  11  C.  E.  Gr.  497 ^ 109 

McElroy  v.  Ludlum. 

Afilrmed 828 
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Oaees  Oritioised—Con/mu^^. 

Mulock  v.  Mulock,  4  Stew.  £q.  594. 

Reversed^  Mulock  v.  Mulock 348 

Mutual  Benefit  Life  Ins.  Co.  v.  Brown,  3  Stew.  Eq.  193. 

Affirmed,  Brown  v.  Mutual  Benefit  Life  Ins.  Co 809 

Ogden  V.  Thornton,  3  Stew.  Eq.  569. 

Reversed^  Thornton  v.  Ogden 723 

O'Neill  V.  Dringer,  4  Stew.  Eq.  507. 

Reversed,  Paterson  v.  O'Neill 386 

Palys  V.  Erie  Railway  Co.,  3  Stew.  Eq.  604. 

Reversed,  Palys  v.  Jewett 303 

Parker  v.  Hartt,  5  Stew.  Eq.  225. 

Affirmed,  Hartt  v.  Parker 844 

Parker  v.  Snyder,  4  Stew.  Eq.  164. 

Affirmed,  Parker  v.  Snyder 827 

Perkins  v.  Partridge,  3  Stew.  Eq.  559. 

Affirmed,  Partridge  v,  Perkins 399 

Piatt  V.  Bright,  4  Stew.  Eq.  81 . 

Affirmed,  Bright  v.  Piatt 362 

Polhemus  v.  Emson,  3  Stew.  Eq.  405. 

Affirmed,  Emson  v,  Polhemus 827 

Poulson  V.  Johnson,  2  Stew.  Eq.  529. 

Reversed,  Johnson  v.  Poulson 39# 

Pratt  V.  Ward. 

Affirmed,  Ward  v.  Pratt 401 

Banfield  v.  Ranfield,  1  Drew.  &  Sm.  314. 

Questioned,  Palys  v,  Jewett 316 

Ross  V.  Fitzgerald. 

'Affirmed 838 

Stout  V.  Seabrook's  Ex'rs,  3  Stew.  Eq.  187. 

Affirmed,  Stout  v.  Seabrook's  Ex'rs 826 

Stover  V.  Wood,  4  Stew.  Eq.  418. 

Affirmed,  Reading  v.  Stover 326 

Trustees  v.  N.  J.  West  Line  R.  R.,  3  Stew.  Eq.  494. 

Affirmed,  Chamberlain  v.  Lamed 295 

Vanatta  v.  N.  J.  Mutual  Life  Ins.  Co.,  4  Stew.  Eq.  15. 

Reversed,  Mayer  v.  Attorney-General -  815 

Van  Ness  v.  Van  Ness,  5  Stew.  Eq.  669. 

Reversed,  Van  Ness  v.  Van  Ness • 729 

Van  Syckel  v.  Dairy m  pie,  5  Stew.  Eq.  233. 

Affirmed,  Dalrymple  v.  Van  Syckel — •••- 826 
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Oases  Criticised— Co'ii'mMt.^ 

Williams  ..■.  Viedancl,  5  Steiv.  Eij.  135. 

Affirmid,  VreelanJ  v.  Williams - 734 

Wills  tp.  Tippett. 

RevcTMd,  Tippett  v.  Wills 416 

Chattel  Morteragre. 

See  UORTOAQE,  13-15. 


Constitution. 

1.  A  cliiirter  proviiiion  that  the  cost  of  any  iraproTecnent  be 
laid  on  the  luntls  benefited,  "b;  a  just  and  equitable 
asse^ismcnt,"  and  tliiit  any  excess  be  borne  by  tlie  city  at 
large,  'a  uot  unconstitutional     Smilk  v.  Neaark, 

See  EiiiNEST  DouAiK,  5. 

Contract. 

1.  A  conintct  for  an  exti'nsive  public  vrork  provided  that  the 

eouimissionei's  might  retain  fifteen  per  cent,  of  the  con- 
tract prico  und  forfeit  it  if  the  contractor  fuilcd  to  linL'ih 
the  work.  On  his  failure  to  do  so,  without  the  fault  of 
the  commissioners, — IL!J, 

(I)  That  the  entirety  of  eucIi  contrcict  wan  not  affected 
by  the  fact  that  payment  for  the  work  done  was  to  be 
made  in  iiijtalltuents. 

(i)  That  it  WEUt  not  inequitable  to  enforce  such  for- 
feiture. 

(3)  That  the  subsequent  completion  of  the  work  by 
the  contractor's  siureties  to  prott'ct  Iheninelves  from  loss 
through  his  dereliction,  n.is  not  a  fulfillment  of  his  obli- 
gation *a  as  (o  save  the  forfeiture.  . 

(4)  That  the  eonimiwiouers,  at  the  contractor's  request, 
applied  a  part  of  such  fifteen  per  cent,  lo  pay  debts  due 
from  him  to  luateviitlmei)  and  laborer.^  on  the  work,  gave 
his  a^.^ignee,  under  an  asKignment  for  the  benefit  of 
creditors,  no  claim  to  the  balance  of  the  fifteen  per  cent. 

(5)  Tlial  even  if  the  commissioners  exceeded  their 
powers  in  advancing  money  to  the  contractor  before  the 
work  therefor  had  been  actually  done,  that  vrould  not 
prevent  their  repaying  such  advances  to  themselves,  by 
retaining  in  their  bands  money  due  to  him,  under  his 
express  agreement.     Grauman  v.  liaiM, 

2.  A  mortgage  was  given  by  Holly  and  Piatt  to  Bremler,  in 

antisfoction  of  a  decree  for  deficiency  in  fkror  of  One 
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Oontract —  Cmtinued, 

.  Trippe  against  Holly  and  Piatt  on  the  fofeclosure  of  a  first 
mortgage  on  lands  then  owned  by  Holly  and  Piatt,  and 
bought  at  the  foreclosure  sale  by  Brewster  and  one  Mur- 
phy. Trippe's  decree  had  then  been  assigned  to  Brewster 
and  Murphy,  who  also  held  a  second  mortgage  on  the 
premises  which  had  been  given  to  Piatt  and  assigned  by 
him  to  them.  On  foreclosure  of  Brewster's  mortgage, — 
Held^  that  an  agreement  made  two  days  after  Brewster^s 
mortgage,  by  Brewster  and  Murphy,  to  assign  to  Holly  and 
Piatt  the  second  mortgage  (which,  after  the  foreclosure 
and  sale  under  the  first,  possessed  no  value],  on  their 
satisfying  the  decree  for  deficiency,  the  evidence  being 
unsatisfactory  that  any  demand  for  such  assignment  had 
ever  been  made,  was  satisfied  by  Brewster  and  Murphy's 
tender  of  such  assignment  when  their  bill  was  filed. 
Titsworih  v.  Holly ^  57 

See  Dedication,  1 ;   Evidence,  4 ;  Solicitor,  1 ;   Speoifio  Per- 
formance. 

Oorporation. 

1.  The  acts  of  the  de  facto  officers  of  a  corporation  are  valid, 

so  far,  at  least,  as  they  create  rights  in  favor  of  third  per- 
sons.    Mechanics  Nat,  Bank  of  Newark  v.  Burnet  Mfg.  Cd.,    236 

2.  A  de  facto  oflScer  is  one  who  has  the  reputation  of  being  the 

officer  he  assumes  to  be,  and  yet  is  not  a  good  officer  in 
point  of  law.     /c/.,  236 

3.  It  is  no  defence  to  a  suit  brought  by  the  de  facto  officers  of 

a  corporation  that  they  were  not  legally  elected.     /</.,       236 

4.  A  court  of  equity  has  no  authority  to  determine  the  validity 

of  the  election  of  the  officers  of  a  private  corporation, 
and  pronounce  judgment  of  amotion,  but  when  the 
question  of  th^  validity  of  such  an  election  neceasarily 
arises  in  the  determination  of  a  suit  properly  cognizable 
by  a  court  of  equity,  it  will  determine  it,  as  it  would  any 
other  question  of  law  or  fact  necessary  to  be  decided  to 
settle  the  rights  of  the  parties.    Id,^  236 

5.  Under  the  Land  Improvement  Act  [Rev,  p.  567)y  payment 

for  the  stock  of  any  corporation  organized  thereunder 
may  be  made  either  in  money  or  land.  Five  persons 
bought  a  tract  of  land,  paying  therefor  $50,000,  a  part 
being  the  bond  and  mortgage  for  $25,000  of  their  cor- 
poration, afterwards  organized.  They  conveyed  it  to  the 
corporation  for  $100,000,  thereby  giving  themselves  credit 
for  $50,000,  or  fifty  per  cent,  of  the  capital  stock 
($100,000),  the  resolution  stating  that  the  company  took 
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Oorporation —  Continued, 

the  lands  subject  to  a  mortgage  of  $50,000.  No  money 
was  ever  paid  on  account  of  the  stock  subscribed,  the 
fi?e  persons  being  equal  corporators.  The  holder  of  the 
bond,  the  mortgagee,  recovered  a  judgment  against  the 
corporation  thereon,  and,  on  bill  filed  in  chancery  for 
relief, — Held,  that,  in  order  to  satisfy  such  judgment,  the 
stock  was  assessable  to  the  extent  of  fifty  per  cent,  of  its 
par  value,  and  that  a  release  of  one  of  the  corporator's 
liability  on  the  stock  subscribed  by  him  by  the  agent  of 
the  mortgagee,  who,  however,  had  no  authority  except  to 
sell  the  land,  and  made  such  release  without  the  author- 
ity or  knowledge  of  his  principal,  was  only  binding,  as  an 
indemnity,  on  such  agent,  and  not  on  the  principal. 
Wetherhee  v.  Baker ^  537 

6.  When  a  corporation  exists  de  facto^  the  court  of  chancery 

cannot,  at  the  instance  of  private  parties,  restrain  its 
operations  upon  the  ground  that  its  organization  is  not 
de  jure.  In  such  case,  the  proper  remedy  is  by  quo  war- 
rantOy  or  information  in  the  nature  thereof,  instituted  by 
the  attorney-general.  National  Docks  B,  H,  Co,  v.  Central 
R,  R.  Co.,  755 

7.  Mortgages  given  to  a  national  bank  to  secure  contempora- 

neous loans  of  money  by  discounting  commercial  paper 
in  the  usual  course  of  business,  are  not  void  under  sec- 
tion 5137  or  5136  of  the  revised  statutes  of  the  United 
States ;  they  are  only  voidable,  and  the  government 
alone  can  object.     Graham  v.  National  Bank  qf  New  Yorkf    804 

See  AoBNT,  3;  Parties,  2. 

Oovenant. 

1.  A  riparian  owner  conveyed  lands,  including,  by  the  descrip- 
tion, also  that  between  high  and  low-water  marks  in  front 
of  it,  by  a  deed  containing  the  ordinary  covenants  of 
title,  and  took  a  mortgage  on  the  premises  as  part  of  the 
consideration.  He  also  procured,  for  the  benefit  of  the 
grantee,  in  pursuance  of  an  agreement  made  by  him 
with  the  latter,  on  the  giving  of  the  deed,  a  license 
under  the  Wharf  Act,  by  virtue  of  which  the  grantee 
afterwards  erected  a  wharf  on  part  of  the  land  under 
water.  Subsequently,  and  without  notice  to  the  grantor, 
the  grantee  obtained  from  the  state  a  riparian  lease  of 
the  premises.  On  foreclosure, — Heldj  that  the  grantee 
could  not,  under  the  circumstances,  set  ap,  as  a  defence 
in  equity,  that  the  necessity  for  his  obtaining  such  lease 
was  tantamount  to  an  eviction  from  that  portion  of  the 
premises.     Cooper  v.  Bhodgood,  209 
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Covenant—  Continued, 

2.  Query f  Whether  a  riparian  owner,  conveying  premises  includ- 
ing  land  between  high  and  low-water  marks,  will,  in  the 
absence  of  an  express  warranty  to  that  effect,  be  held,  by 
the  usual  covenants,  to  have  warranted  against  the  noto- 
rious, paramount,  sovereign  title  of  the  state  to  such  lands 
under  water,    /rf.,  209 

See  Landlord  and  Texaxt,  3 ;  Savings  Banks,  1 ;  Vendor 
AND  Vendee. 

Creditor's  BiU. 

See  Mabsualling  Assets,  1 ;  Receiver,  7. 

D. 

Debtor  and  Creditor. 

See  Insurance,  3 ;  Mortgage,  8,  16 ;  Savings  Banks  ;  Subro* 

GATION. 

Dedication. 

1.  A  railroad  company  that  enters  into  an  agreement  with  the 

owner  of  lands  adjoining  a  street,  and,  in  that  agree- 
ment, merely  refers  to  such  street  as  a  landmark,  does 
not  thereby  dedicate  such  street  to  the  public ;  nor  is 
the  fact  that  such  street  is  designated  as  an  existing 
highway  on  a  map  of  lands  condemned  by  the  company, 
any  evidence  of  dedication,     Meredith  v.  Sayre^  557 

2.  An  exchange  between  an  owner  and  such  corporation,  and 

their  deeds,  conveyed  lands  on  such  street. — Held^  that 
while  such  recognition  of  the  street  was  tantamount  to 
a  dedication,  it  would  not  prevent  either  of  them  from 
seeking  to  vacate  it  by  lawful  means.     i(/.,  557 

See  Municipal  Corporation,  2. 

Deed. 

1.  A  mortgage  was  given  by  a  married  woman  and  her  husbandi 
on  her  lands,  to  raise  money  to  discharge  mortgages  and 
municipal  assessments  which  were  valid  encumbrances 
thereon,  and  the  money  was  so  applied.  The  mortgage 
was  duly  signed,  and  a  certificate  of  acknowledgment 
before  a  duly  authorized  oflBcer,  was  endorsed  thereon 
by  the  officer.  At  the  same  time,  and  before  the  same 
officer,  the  wife  made  an  affidavit  that  she  was  the  owner 
of  the  premises ;  that  they  were  free  from  encumbrances 
other  than  those  specified,  and  that  she  was  of  full  age, 
&c.,  &c.  Five  years  afterwards,  she  and  her  husband 
testified,  in  this  suit  for  the  foreclosure  of  their  mort- 
gage, that  although  they  executed  the  mortgage,  and  she 
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Deed —  Continued, 

swore  to  the.  affidavit,  yet  it  was  in  entire  ignorance  of 

their  contents,  and  at  the  request  of  her  father,  who 
negotiated  the  loan,  and  in  whom  they  had  implicit  con- 
fidence.— Heldf 

(1)  That  an  officer,  in  taking  the  acknowledgment  of 
a  married  woman  to  a  deed  or  mortgage,  acts  judicially. 

(2)  That  in  the  absence  of  fraud  or  duress,  the  evi- 
dence of  the  parties  to  the  instrument  is  not  admissible 
to  contradict  his  official  certificate  and  destroy  the  title 
of  a  bona  fide  grantee  or  mortgagee.  Homoeopathic  Mut, 
Life  Ins,  Co,  v.  Marshall^  103 

2.  Whether  a  deed  has  been  delivered  or  not,  is  a  question  of 

intention ;  it  may  be  effected  by  words  without  acts,  or 
by  acts  without  words.     JRuekman  v.  Ruckman^  259 

3.  When  the  circumstances  show,  unmistakably,  that  the  one 

party  intended  to  divest  himself  of  the  title,  and  to  invest 
the  other  with  it,  delivery  will  be  considered  complete, 
though  the  instrument  still  remains  in  the  hands  of  the 
grantor.     Id.^  259 

4.  An  assignment  of  an  equitable  interest  is  valid  without 

recording.     Dodge  v.  Brokaw,  154 

5.  On  construing  a  deed,  the  question  is,  not  what  did  the 

grantor  intend  to  do,  but  what  has  he  done  by  apt  and 
proper  words.     Vanaita  v.  Brewer^  268 

6.  Where  a  deed  contains  no  statement  as  to  the  number  of 

acres  conveyed,  and  the  weight  of  evidence  shows  that 
the  conveyance  was  in  gross  and  not  by  the  acre,  the  fact 
that  the  property  contains,  in  fact,  twenty  acres,  out  of 
two  hundred  and  forty-four,  less  than  both  the  grantor 
and  grantee  supposed,  is  no  defence  on  foreclosure  of  a 
mortgage  given  by  such  grantee  as  part  of  the  consider- 
ation, no  fraud  being  shown  or  alleged.     Clark  v.  DaviSj    530 

7.  Even  if  such  deficiency  were  a  defence  to  the  mortgagor,  it 

is  not  to  his  grantee,  who  has  assumed  and  covenanted 

to  pay  the  mortgage,  as  part  of  his  purchase-money.   Id.j  530 

Definitions. 

See  Landlord,  1 ;  Set-Off  ;  Words. 

Descent. 

1.  An  intestate  diec^  without  issue,  and  without  having  had 
either  brother  or  sister  of  the^whole  or  half-blood,  and 
without  leaving  a  wife  or  a  father  living.  His  mother 
survived  him,  and,  by  the  statute,  was  entitled  to  his 
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lands  for  life.  His  nearest  relatives  were  two  brotherB  of 
his  father,  a  sister  of  his  mother,  and  several  children  of 
deceased  uncles  and  aunts. — Held^  that  the  children  of 
his  two  uncles  and  aunt  took  to  the  exclusion  of  the 
children  of  the  uncles  and  aunts  who  were  deoeftsed 
when  he  died,  although  both  of  the  uncles,  and  also  the 
aunt,  died  during  hb  mother*s  life-time.    BaUey  t.  Rcu^    M4 

Deviae. 

1.  A  testator  gave  "unto  my  beloved  sisters  Martha  and  Abi- 

gail, and  to  my  brothers  Ralph  and  Abram,  all  the  lands 
situate  in  O.  county.  111.,  share  and  share  alike,  and  all 
my  personal  property  of  every  kind  and  description." 
When  the  will  was  made,  both  Martha  and  Abigail  were 
dead,  leaving  issue.  Testator  left  no  children  nor  de- 
scendants of  children,  nor  father,  nor  mother,  and  no 
brothers  except  Ralph  and  Abram. — Held^ 

(1)  That  there  being  no  words  of  substitution  in  the 
clause  quoted,  nor  such  intention  apparent  from  any 
other  clause  in  the  will,  the  gift  to  the  sisters  lapsed, 
whether  testator  knew,  when  he  made  the  will,  that 
they  were  dead  or  not. 

(2j  That  a  gift  to  individuals  described  by  name, 
although  they  may  constitute  a  class  standing  alone, 
indicates  an  intention  to  give  to  them  only  as  individ- 
uals, and  therefore  Ralph  and  Abram  do  not  take  the 
whole  gift. 

(3)  That  the  testator  died  intestate  as  to  one-half  of 
the  personal  property  mentioned  in  this  clause,  and  it 
must  be  distributed  among  his  next  of  kin,  including  his 
widow,  notwithstanding  a  provision  for  her  in  another 
clause  in  lieu  of  her  dower.     Dildine  v,  Dildine^  78 

2.  Under  the  following  devise:    **  I  give  and  bequeath  the 

dwelling-house  and  lot  of  land  where  I  reside,  in  Canal 
street,  of  150  feet  front  on  said  street,  to  my  son  T.  C.  B,, 
and  my  daughter  A.  B.,"  in  fee,  with  a  subsequent  direc- 
tion that  the  executor  sell  "  the  dwelling-house  and  lot 
adjoining  where  I  reside,  of  about  fifty  feet  front  on 
Canal  street,  and,  also,  the  lot  on  the  south  side,  where 
the  wheelwright-shop  now  stands,  fronting  said  street," 
with  a  gift  of  the  proceeds  to  testator^s  children  J.  and 
S.,— //^W, 

(1)  That  the  court  had  jurisdiction  to  construe  the 
will  on  the  ground  of  its  uncertainty. 

(2)  That  the  number,  time  of  purchase,  relative  situa- 
tion, occupation  and  use  of  the  respective  lots,  and,  alsOi 
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their  improvement,  enclosure  and  designation  by  the 

testator,  in  his  life-time,  could  be  shown,  in  construing 

the  will.    Benham  v.  Hendrickson^  441 

See  Legacy,  3. 

DiBtribution. 

1.  It  is  a  settled  doctrine  of  equity  jurisprudence,  that  where    . 

personal  estate  is  given  by  will  to  a  trustee,  upon  certain 
trusts,  and  the  purposes  of  the  trust  do  not-exhaust  the 
whole  estate,  or  the  trusts  fail,  the  trustee  shall  not  take 
the  surplus  for  his  own  benefit,  unless  such  appears  to 
have  been  the  intention  of  the  testator,  out  a  trust  will 
result  in  favor  of  those  who  are  entitled  under  the  statute 
of  distribution  as  the  next  of  kin  of  the  testator.  tSkd- 
hnger  v.  Skellenger^  659 

2.  Equitable  estates  are  treated  in  equity  as  legal  estates,  and 

are  held  to  be  subject  to  the  same  incidents,  properties 
and  consequences  that  similar  legal  estates  are  at  law. 
Id,,  659 

3.  In  cases  of  partial  intestacy,  both  the  next  of  kin  and  the 

widow  take  under  the  statute  of  distributions,  and  one 
cannot  acquire  a  right  to  distribution  unless  the  other 
other  does,  also.     Id,,  659 

4.  In  cases  of  partial  intestacy,  the  persons  entitled  to  distri- 

bution take,  not  in  pursuance  of  the  intention  of  the 
testator,  but  by  force  of  law,  and  regardless  of  what  hb 
intentions  may  have  been.     Id,,  659 

5.  The  widow  is  entitled  to  participate  in  the  distribution  of 

that  part  of  a  testator's  estate  as  to  which  he  dies  intes- 
tate.   Id,,  659 

See  Devise,  1 ;  Remainder. 

Divorce. 

1.  A  bill  filed  to  obtain  a  divorce  a  mensa  et  thoro,  on  account 

of  the  refusal  of  the  husband  to  maintain  the  wife, 
though  it  presented  no  ground  of  divorce,  was,  neverthe- 
less, sustained,  under  the  statute  (Rev,  p,  318  I  SO),  as  a 
bill  for  support.     Cray  v.  Cray,  25 

2.  A  denial  of  a  marriage  d$  jure,  because  complainant  had 

another  husband  living  when  she  married  defendant, 
accompanied  with  an  admission  of  a  marriage  de  /aetOf 
presents  a  proper  case  for  allowing  alimony  pendente  lite. 
But  such  alimony  was  refused  where  the  defendant 
swore,  and  his  oath  was  not  overcome,  that  he  left  com- 
plainant with  her  consent  and  at  her  request,  and  he 
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o'.iiem'lie  met  the  allegations  of  iLe  bill  with  hU  an^v^-r 
Br.'l  atBdaHta.     Id,  SS 

3.  Tbe  evidence  of  e.  buabaad  in  t,  dirorce  suit  b  not  com|>e- 

tent  to  prove  hi^  wtTe'i  adullerr,  nor  to  prove  ber  bknd- 
writing  on  an  intercepted  letter  (o  her  alleg<Hl  paramour: 
nor  are  ^latemenM  of  »uch  paramour,  made  in  def«Rd- 
ant'j  absence,  competent.     Doujity  v,  Zhtigity.  32 

4.  It  a  wife  deserts  irithoul  cause,  and  afterwards  realized  ibai 

she  has  acted  fooliiiblf,  and  irould  return  if  the  tray  was 
opened  for  her,  but  ber  hul^ba^d  refrains  from  doin^; 
anything  to  induce  her  to  return,  for  the  purpose  of 
making  ber  absence  a  ground  of  divorce,  ber  desertion 
is  not  obstinate.     Tmll  v.  Trail,  231 

b.  But  a  hubband  is  not  bound  to  attempt  to  induce  bia  wife 
to  return,  when  ii  is  clear  any  effort  in  that  direction 
will  be  unavailing.     /-/.,  :231 

C.  That  A  bu'ibund  j^ambles  and  does  not  jiroperly  sup[-ort  bis 
wife,  in  conse<tuence  of  which  ^be  leaves  him.  does  not 
c»>nstitule  desertion  by  him  on  which  to  decree  a  divorce. 
Sa»Jf',rd  V.  SumlfoTil,  420 

7.  A  divorce  will  ncit  be  granted  on  the  uncorroborated  teaii. 

mony  of  the  jietilioner.     Id.,  420 

5.  Divorce  refused,  because  there  was  no  satisfactory  evidence 

of  adultery,  or  of  residence,  abide  from  the  husband'^ 
testimony.     Frani  v,  Franz,  483 

9.  Where  a  itu^l'and,  who  had  the  same  venereal  disease  tivice 
before  Iiis  mairiiige;  and  shortly  after  his  marriage  eon- 
fcoi'ted  witii  nt  least  one  lewd  wom;in ;  and  his  physical 
condition  was  t^uch  a»  to  render  it  extremely  probable 
that  he  vaxs  agniii  infected,  hnd  intercourse  with  his  wife, 
and  liji'ri-by  communicated  the  venereal  disease  to  her, — 
Held,  that  he  was  guilty  of  extreme  cruelty,  and  a  divorce 
was  decreed  therefor,     f'/ui  v.  Cook,  476 

10.  Evidence  of   the  defendant's  BHsocinlion  with  abandoned 

women,  after  his  marriage,  and  before  be  communicated 
tbe  diBCase  to  liis  wife,  is  relevant,  because  it  showa  that 
he  had,  as  he  must  have  known,  exposed  himself  to 
liability  to  contract  venereal  disease,  and,  therefore, 
being  diseased  (though  professing  not  to  have  known 
that  bis  malady  was  the  venereal  disease),  that  he  w^ia 
reckless  in  having  intercourse  with  his  wife,  with  knowl- 
edge of  his  condition,  shortly  afterwards.     Id.,  476 

11.  In  Hay,  1670,  a  husband  was  divorced  from  hii  wifft  by  the 

decree  of  a  ciourt  of  competent  juriadiotion  of  the  at«t» 
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of  Illinois.  The  certificate  of  that  decree  states  that  the 
wife  was  duly  served  with  process.  The  wife  now  denies 
(in  her  testimony)  that  she  received  the  notice  of  the 
suity  which  was  sent  to  her  address,  but  she  does  not 
attack  the  bona  fides  or  validity  of  the  decree.  In  Decem- 
ber, 1871,  the  husband  married  again,  and  has  now  liv- 
ing two  children,  the  issue  of  the  last  marriage.  Before 
his  divorce,  he  gave  to  the  first  wife  a  house  in  this  state, 
and  ever  since  then  has  voluntarily  provided  for  her  and 
her  children.  In  January,  1878,  he  dismissed  two  of  her 
•  sons  from  his  employ,  and  she  admits  that,  apprehend- 
ing that  he  was  about  to  cease  supporting  her  and  her 
children,  she  filed  a  bill  for  divorce,  alleging  adultery 
with  his  second  wife. — Held,  that  the  divorce  must  be 
denied,  on  the  ground  of  acquiescence  and  connivance. 
Yoraton  v.  Yoraton^  495 

12.  A  wife's  conduct,  induced  mainly  by  the  fact  that  she  was 
unwilling  to  live  with  her  mother-in-law,  was  exasper- 
ating and  unforgiving,  provoking  her  husband  even  to 
violence  in  a  single  instance  and  under  peculiar  circum- 
stances, and  exhibited  an  entire  disregard  as  to  his  wishes 
about  his  household  affairs,  and  a  determination  not  to 
do  her  duty  therein. — Held^  that  although  it  presents  no 
justification  for  such  violence,  yet  it  is  not  sufiScient 
ground  to  sustain  a  divorce  for  cruelty.     Coles  v.  Coles,      547 

See  Solicitor. 

Dower. 

1.  On  a  widow's  petition,  in  the  prerogative  court,  for  com- 
missioners to  set  off  her  dower,  objections  amounting  to 
an  equitable  bar,  which  the  widow  denies,  will  not  be 
considered.    Fritts's  Case,  .293 

See  Parties,  3. 

Drainage. 

See  Eminent  Domain,  2. 

Duress. 

1.  A  gold-refiner,  on  being  accused,  confessed  that  he  had 
taken  gold  entrusted  to  him  by  his  employers  to  refine. 
While  under  arrest  at  the  police-station,  he  agreed  to 
make  restitution  by  giving  a  mortgage  on  his  lands  for 
the  amount  which  he  admitted  he  had  taken,  and  accord- 
ingly gave  such  mortgage,  which  was  drawn  by  a  lawyer, 
and  duly  acknowledged  by  him  and  his  wife.  He  was 
afterwards  indicted  for  the  offence,  pleaded  guilty,  and 
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was  sentenced.  On  foreclosure, — Heldj  that  the  mort- 
gage was  not  void  on  the  ground  of  duress.  Smiliie  v. 
TUuij  51 

E. 

Easement. 

1.  Under  the  evidence, — Heldf  that  the  defendant  had  not,  by 

acquiescence  in  the  substitution  of  a  small,  wooden  trunk 
for  an  open  raceway,  lost  his  right  to  have  such  open 
raceway  maintained  over  complainant's  lands,  as  reserved 
in  his  several  grants ;  and  that  the  court  could  not,  with- 
out his  consent,  compel  him  to  accept  any  covered  con- 
duit whatever  in  lieu  of  the  original,  open  one.  Johns- 
ion  V.  IJi/dej  446 

2.  A  defendant  dug  a  ditch  on  his  own  land  to  drain  a  marl 

pit  thereon.  Afterwards,  and  within  twelve  years,  the 
complainant's  ancestor  extended  a  ditch,  used  to  drain 
his  land  through  the  lands  of  a  third  person  (S.),  so  as 
to  connect  it  with  defendant's  ditch,  and,  in  digging  it, 
followed  a  natural  hollow  on  S.'s  lands. — Held,  that  com- 
plainants acquired  no  easement  thereby  over  defendant's 
lands.     Bourne  v.  Deacon,  459 

3.  A   right  of  way  acquired    by   prescription  is  commensu- 

rate with  and  measured  by  the  use,  and  the  owner  of 
the  land  has  no  right  to  do  anything  which  will  hinder 
or  obstruct  such  use.    Shivers  v.  Shivers,  578 

4.  An  owner  of  the  land  erected  a  gate  in  a  lane  that  had  been 

used  without  such  gate  for  more  than  twenty  years. — 
Held,  that  equity  would  relieve  and  protect  the  owner  of 
the  easement  in  his  use  of  the  lane  unobstructed  by  such 
gate.    Id.,  578 

Election. 

1.  Complainants  put  to  election  between  two  suits  pending, 

one  in  this  court  and  the  other  in  the  circuit  court  of 
the  United  States  for  this  district.  Central  Railroad  Co, 
of  N,  J,\,  West  Line  Railroad  Co,,  67 

2.  The  latter  court  is  not  a  foreign  court.    Id.,  67 

3.  A  party  may  be  compelled  to  elect  between  a  suit  here  and 

one  in  a  foreign  court.    Id,,  67 

4.  One  of  several  defendants  may  call  for  such  election  after 

he  has  answered.    Id,,  67 

5.  That  there  are  parties,  both  complainant  and  defendant, 

in  this  suit  in  this  court,  who  were  not  parties  in  the  suit 
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in  the  federal  court,  will  not  prevent  this  court  from 
requiring  such  election,  where  the  object  of  both  suits 
and  the  relief  sought  are,  in  the  main,  identical.    /</.,        67 

6.  Such  election  may,  after  answer,  be  enforced   by  order, 

upon  motion.    Id,,  67 

7.  Complainants  required  to  elect  within  eight  days  after  ser- 

vice of  the  order.    Id.,  67 

Eminent  Domain. 

1.  Under  the  charter  of  the  New  Egypt  and  Farmingdale 

Railroad  Company  (P.  L,  1869  p,  Jt72),  a  portion  of  cer- 
tain mortgaged  lands  were  condemned  for  the  company's 
use,  in  proceedings  of  which  the  company  had  given 
notice  to  the  mortgagors  only. — Held,  that  the  mortgagee 
was  entitled  in  equity  to  have  the  sum  so  awarded  for 
the  land  and  damages,  applied  towards  the  payment  of 
his  debt,  and  the  rest  of  the  mortgaged  premises,  subject 
to  the  rights  of  the  railroad  company,  sold  for  the  pay- 
ment of  the  balance.     Bright  v.  Piatt,  362 

2.  A  statute  was  passed  in  1868,  authorizing  certain  owners  of 

swamp  and  low  lands  to  elect  three  persons,  styled  man- 
agers, who  were  to  estimate  the  cost  of  draining  such 
lands,  including  the  deepening  of  natural  water-courses, 
the  purchase  of  a  designated  mill  property,  and  the 
removal  of  the  dam  thereon,  and  surveys  and  any 
other  incidental,  legitimate  expenses,  and  to  assess  the 
amount  on  the  several  land  owners,  according  to  the 
benefits  received.  The  managers  made  the  estimates, 
purchased  the  mill  property,  and  carried  out  the  act  so 
far  as  they  could,  until  interrupted  by  an  injunction, 
and  afterwards,  in  1870,  the  statute  was  repealed,  saving 
all  rights.  Some  of  the  land  owners  had  paid  their 
assessments,  the  validity  of  those  of  others  had  been 
established  at  law,  but  the  managers'  successors  refused 
to  proceed. — Held,  that  the  unpaid  assessments  were,  \ 
under  the  circumstances,  enforceable  in  equity,  and  that 
the  original  managers  could  come  into  equity  for  an 
accounting  of  the  sums  expended  and  received  by  them, 
and  to  be  re-imbursed  for  any  excess  of  the  former  on 
the  latter  from  the  assessments  of  the  delinquent  land 
owners,  and  the  enforcement  thereof  against  their  lands. 
Williams  v.  Allen,  485 

3^  It  is  competent  for  the  legislature  not  only  to  make  taxes 
assessed  on  lands,  liens  thereon,  but  to  give  such  liens 
precedence  over  all  prior  estates  and  rights  therein. 
Howell  V.  Essex  County  Road  Board,  672 
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4.  A  law  authorizing  assessments  for  benefits,  to  the  extent 

that  the  benefits  are  exceptional,  and  not  such  as  result 
to  the  community  generally,  is  a  proper  exercise  of  the 
power  of  taxation.    Jrf.,  672 

5.  The  general  railroad  law,  in  respect  to  the  delegation  of  the 

power  of  eminent  domain  to  corporations  organized 
under  it,  is  constitutional.  National  Docks  B,  H,  Co.  v. 
Central  B.  R,  Co,,  *  755 

Bstoppel. 

1.  A.  mortgage  was  given  in  January,  1872.    In  November, 

1873,  the  defendant,  a  son  of  the  mortgagor,  moved  a 
frame  building  upon  the  pren)ises,  where  he  placed  it  on 
a  stone  foundation,  which  he  built,  and  afterwards  used 
it  as  a  shop  and  dwelling.  The  premises  were  sold, 
under  foreclosure,  in  December,  1877,  and  bought  by  the 
mortgagee,  whereupon  the  defendant  agreed  to  pay  rent 
for  the  house  and  lot,  and  did  so  from  January  to 
December,  1878.  In  January,  1879,  proceedings  were 
begun  to  remove  him  for  non-payment  of  rent,  and  he 
then  claimed  that  the  building  belonged  to  liim,  and 
asserted  his  right  to  remove  it  as  a  trade  fixture.  He 
was  restrained  from  doing  so  by  injunction. — Held,  with- 
out determining  the  question  whether  such  a  building 
is,  as  between  mortgagor  and  mortgagee,  a  trade  fixture, 
that  the  defendant  is,  by  leasing  such  building  after  the 
foreclosuro  sale,  and  paying  rent  therefor,  estopped  from 
setting  up  title  thereto  in  himself.     Belts  v.  Wurth,  82 

2.  Estoppels  in  pais,  such  as   have  always   been   known  to 

equity,  afford  a  foundation  for  a  court  of  equity  to  enjoin 
proceedings  at  law  involving  such  estoppel.  Society  for 
Establishing  Useful  Manufactures  v.  Lehigh  Valley  Railroad 
Company,  *       329 

3.  1 1  is  not  every  estoppel  in  pais  which  is  available  at  law  as 

well  as  in  equity,  that  will  have  this  effect ;  but  when 
the  estoppel  grows  out  of  transactions  varied  in  their 
character  and  occurring  at  intervals  through  a  long 
period  of  time,  which  may  be  available  only  on  equitable 
terms,  it  will  afford  a  foundation  for  equitable  interven- 
tion.    Id,,  329 

4.  Where  a  canal  company  had,  for  over  twenty  years,  been 

in  the  undisputed  possession  of  water,  which,  before  that 
period,  had  been  in  litigation  with  a  riparian  owner  who 
knew  that  the  canal  company  was  about  to  lease  its 
works,  which  were  materially  dependent  on  such  water. 
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and  such  riparian  owner  took  no  measures  to  revive  the 
old  litigation,  or  to  give  notice  of  such  claims  before  the 
lease  was  given, — Heldj  that  ground  was  laid  for  the  claim 
of  an  equitable  estoppel  in  behalf  of  the  lessee,  and  that 
he  had  a  sufficient  standing  in  a  court  of  equity  to 
enjoin  suits  at  law  calling  in  question  the  right  to  such 
water.    Id.,  329 

Evidence. 

1.  On  a  question  of  legitimacy,  a  marriage  certificate  proved 

to  be  genuine,  and  produced  by  and  from  the  custody 
of  the  mother  of  the  person  whose  legitimacy  is  in  ques- 
tion, is  competent  evidence  and  strongly  corroborative 
proof  of  the  alleged  marriage.  Gaines  v.  Green  Pond  Iron 
Mining  Co,,  86 

2.  Where  the  legitimacy  of  a  person  is  in  issue,  an  acknowl- 

edgment of  him  by  his  parents'  kinsmen  as  their  relation 
may  be  given  in  evidence  as  evidence  of  the  marriage 
which  must  have  preceded  his  birth  if  lawful.    /(/.,  86 

3.  Heirs  at  law  are  within  the  purview  of  the  statute  exclud- 

ing parties  as  witnesses  where  the  other  parties  "sue  or 
are  sued  in  a  representative  capacity,"  and,  consequently, 
even  if  an  administratrix  were  not  a  proper  party  defend- 
ant, the  complainant  would  not  be  a  competent  witness. 
Col/ax  V.  Col/ax,  206 

4.  Until  a  contract  is  put  into  writing,  it  is  always  subject  to 

be  changed  or  modified  by  parol ;  but  after  it  is  put  into 
writing  and  executed,  the  writing  itself,  in  the  absence 
of  fraud  or  mistake,  must  be  taken  as  conclusive  evidence 
of  what  were  the  ultimate  intentions  of  the  parties, 
Parker  v.  Jameson,  222 

5.  Oral  evidence  is  admissible  to  reform  a  written  instrument, 

or  to  subvert  or  overthrow  it  entirely,  but  not  to  vary  or 
alter  it.      Van  Syckel  v.  Dalrymple,  233 

6.  The  opinions  of  experts  in  writing  are  weaker,  in  degree  of 

certainty,  than  the  direct  evidence  of  the  subscribing 
witness  to  a  deed,  where  there  is  no  proof  to  impugn  his 
veracity.    Brown  v.  Mutual  Ben,  Life  Ins,  Co,,  809 

7.  If  the  admissions  of  a  surviving  partner  with  respect  to  a 

transaction  within  the  scope  of  the  copartnership,  made 
after  the  death  of  his  copartner,  be  competent  evidence 
against  the  personal  representatives  of  the  deceased 
partner,  they  are  not  conclusive.    McElroy  v.  Ludlum,       828 
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8.  1  n  an  action  on  a  quantum  meruit  to  recover  the  value  of  ser- 
vices performed  under  a  special  contract  invalid  by  the 
statute  of  frauds,  which  stipulates  for  compensation  by 
the  conveyance  of  proper^  or  some  other  collateral 
benefit  to  be  conferred,  evidence  of  the  value  of  the 
property  to  be  conveyed,  or  the  benefit  to  be  conferred, 
is  not  competent  evidence  on  the  subject  of  the  value  ot 
the  services  rendered.    Id.j  828 

See  Deed,  1 ;  Divorce,  3,  7,  10 ;  Fraudulent  Coxvbyaxcb,  1 : 
Husband  and  Wife,  2;  Pleading,  9. 

Bxecution. 

1.  The  defendant  Brokaw  had  an  interest  in  certain  lands, 
under  a  contract  with  their  owner  to  build  three  dwell- 
ing-houses thereon  and  to  give  the  owner  $400  for  each 
lot,  to  be  secured  by  a  mortgage  thereon,  when  the  lots 
should  be  conveyed  to  him.  The  contract  was  made  in 
October,  1874.  Complainants  advanced  materials  to  him 
which  were  used  in  the  building,  and  obtained  a  judg- 
ment for  the  amount  in  August,  1875.  After  expending 
some  $1,600,  he  was  unable  to  proceed,  and  applied  to 
complainants  for  an  advance,  to  be  secured  by  an  assign- 
ment of  the  contract  and  tbe  materials  on  the  groun<l. 
The  complainants  refused,  and  Kirk  thereupon  made 
advances  to  firoknw,  to  finish  the  buildings  and  for 
other  purposes,  amounting  to  $12,000,  secured  by  such 
assignment. — Held^  that  Brokaw's  interest  was  not  sub- 
ject  to  levy  under  execution  at  law.     Dodge  v.  Brokaw^       154 

Bzecutors  and  Administrators. 

1.  An  order  of  the  orphans  court,  refusing  to  set  aside  a 

decree  allowing  the  final  settlement  of  an  administra- 
tor's account, — Held^  to  be  appealable  and  reversed,  and 
the  decree  allowing  the  account  set  aside  where  no  notice 
of  such  settlement  was  given,  and  the  account  was  passed 
five  days  after  it  had  been  filed.     Githens  v.  Goodioin,  286 

2.  On  a  motion  for  an  injunction  to  prevent  an  administrator 

from  settling  his  final  account  in  the  orphans  court,  it 
was  alleged  that  complainant,  together  with  three  other 
creditors,  had  presented  his  claim  to  the  administrator 
under  the  usual  order  limiting  the  time  for  such  presen- 
tation to  nine  months.  The  estate  was  afterwards  found 
to  be  insolvent,  and  the  intestate's  lands  sold  under 
insolvent  proceedings.  At  a  subsequent  meeting  of  all 
the  creditors,  an  equal  division  of  the  assets  was  agreed 
on,  and  each  creditor  received  about  forty-one  per  cent. 
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of  his  demand.  Complainant  claims  that  the  adminis- 
trator concealed  from  him  the  priority  over  the  other 
creditors,  which  he  had  acquired  by  his  diligence  in  pre- 
senting his  claim.  No  actual  fraud  is  imputed  to  the 
administrator,  who  asserts  that  he  acted  under  the 
advice  of  his  counsel  and  the  surrogate.  Preliminary 
injunction  granted,  but  the  question  as  to  the  duty  of 
the  administrator,  under  the  circumstances,  held,  in 
order  that  it  may  be  determined  after  the  evidence  has 
been  taken.     Miller  v.  Harrison^  76 

3.  An  application  to  revoke  an  order  to  sue  on  an  administra- 

tors* bond,  denied,  under  the  circumstances,  although 
the  administrators  alleged  that  they  were  "  advised  and 
believed'*  that  nothing  was  due  the  creditor  who  ob- 
tained such  order.     Northampton  Co.  Savings  Bank  Case,      689 

4.  On  the  application  of  the  executors  of  a  will,  offered  by 

them  for  probate,  orders  were  given,  from  time  to  time, 
to  pay  them  moneys  to  carry  on  the  litigation  as  to 
whether  the  will  should  be  admitted  to  probate,  with 
certain  claimants  of  the  estate. — Held,  that  an  account 
of  their  expenditures  in  such  litigation  would  not  be 
preliminarily  ordered  merely  at  the  request  of  certain 
persons  claiming  to  be  heirs  or  next  of  kin  of  the  testa- 
tor, but  whose  legitimacy  was  denied;  there  being  no 
question  as  to  the  solvency  of  the  executors,  nor  any 
suggestion  that  they  had  abused  their  discretion  in 
regard  to  such  expenditures.     Lewises  Case,  690 

5.  It  is  no  ground  for  removing  an  executor  or  requiring  him 

to  give  security  for  assets  in  his  hands,  that  he  paid  a 
premium  in  investing  certain  funds  in  government  bonds, 
all  the  interest  collected  having  been  paid  over  to  the 
legatee ;  nor  that  he  and  his  co-executor  made  an  unjus- 
tifiable investment  of  other  funds,  such  transaction  not 
being  alleged  in  the  petition  as  a  ground  of  complaint; 
nor  that  he,  by  advice  of  his  co-executor  and  also  of  his 
counsel,  did  not  bring  suit  against  a  former  partner  of 
testator  to  enforce  a  settlement  of  the  firm's  affairs,  such 
failure  to  sue  not  being  alleged  in  the  petition ;  nor  that 
a  mortgage  belonging  to  the  estate  had  been  assigned  by 
him  to  a  third  person,  in  order  to  facilitate  its  collection, 
no  bad  faith  appearing,  and  such  assignment  not  being 
alleged  in  the  petition;  nor  that  he  has  sold  his  farm 
and  the  personal  property  thereon,  there  being  no  proof 
that  the  assets  are  insecure  in  his  hands,  or  in  any  danger 
of  being  wasted.     Carpenter  v.  Gray,  692 
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6.  Executors,  empowered  by  the  will  of  their  testator  to  carry 

on  his  business  after  his  decease,  are  personally  liable  for 
the  debts  contracted  thereby.     Laible  v.  Ferry^  791 

7.  But  they  have  a  right,  in  equity,  to  indemnify  themselves 

for  the  paymen  t  of  such  debts,  out  of  the  property  law- 
fully embarked  in  the  trade.    7c/.,  791 

8.  from  such  right  springs  an  equitable  right  of  the  trade 

creditors  to  resort  to  such  fund  for  payment,  if  their 
remedy  against  the  executors  be  unavailing,    ic/.,  791 

9.  Prima  facie^  only  the  property  invested  in  the  business  at 

the  testator's  decease,  is  regarded  as  the  trade  fund ;  and 
it  requires  a  clear  and  unambiguous  declaration  of  pur- 
pose in  the  will  to  justify  the  subjection  of  any  other 
property  to  the  risks  of  the  venture,     iff.,  791 

10.  Under  certain  circumstances,  the  fee-simple  of  land  was 

held  to  be  thus  involved.    /(/.,  791 

/S'^e  Appeal,  1;  Evidence,  3;  Legacy,  9;  Mortgage,  5;  Par- 
ties, 1,  3  J  Remainder,  2j  Trusts,  7. 

P. 

Fraud. 

1.  No  definition  of  fraud  can  be  fra^med  which  will  embrace 

every  case,  but  no  deception  or  artifice  will  be  held  to 
be  an  actionable  fraud  which  does  not  cause  injury  or 
prejudice  to  the  party  seeking  redress.     Marsh  v.  Cook,      252 

2.  A  party  cannot  be  defrauded  in  being  induced  to  do  what 

good  faith  and  a  proper  observance  of  his  promises  make 

it  his  duty  to  do.     /</.,  262 

3.  The  respondent  filed  her  bill  to  set  aside  three  deeds,  on 

the  ground  that  the  execution  of  them  was  procured  by 
fraud.  Relief  as  to  one  of  the  deeds  denied,  because  she 
failed  to  establish  the  allegation  of  fraud  as  set  forth. 
Mulock  V.  Mulockj  348 

4.  A  conveyance  obtained  by  a  brother  from  his  unmarried 

sister,  who  was  an  inmate  of  his  house,  the  circumstances 
showing  that  such  conveyance  was  executed  in  the  con- 
fidence that  the  brother  would  deal  justly  with  her,  set 
aside,  it  appearing  that  the  consideration  was  largely 
inadequate.     Thornton  v.  Ogden,  723 

5.  If  a  party  would  avoid  a  mortgage  given  to  secure  a  loan 

made  in  good  faith,  on  the  ground  of  fraud  or  forgery, 
he  is  required  to  interpose  the  objection  promptly,  and 
not  continue  to  receive  the  benefit  and  act  under  it  after 
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be  has  discovered  the  existence  of  the  alleged  fraud,  and 
until  the  mortgagee  is  prejudiced  in  his  proof  by  the  death 
of  material  witnesses.     Broum  v.  Mutual  Ben,  Life  Ins,  Co.,  809 

See  Jurisdiction,  6 ;  Fleadiko,  3,  4. 

Frauds  and  Peijuries. 

1.  Unless  in  cases  specially  provided  for  in  the  statute,  part 

performance  will  not  validate  a  contract  invalid  by  the 
statute  of  frauds,  so  as  to  enable  the  party  to  enforce  it 
by  an  action  upon  the  contract.  The  doctrine  that  part 
performance  of  a  contract  will  make  valid  a  contract 
invalid  by  the  statute,  is  exclusively  the  creature  of 
equity,  and  applies  only  to  contracts  relating  to  land. 
MeElroy  v.  Ludlum,  828 

2.  A  party  performing  services  under  a  contract  invalid  by 

the  statute  of  frauds,  cannot  sue  upon  the  contract  to 
recover  compensation  for  his  services.  The  only  remedy 
in  such  cases  is  upon  a  quantum  meruit  for  the  value  of  the 
service.     Id,,  828 

3.  M.  entered  into  a  verbal  contract  with  the  firm  of  H.  &  Co  , 

as  superintendent  of  the  business  of  the  firm,  for  the 
compensation  of  one-eighth  of  the  profits  of  the  busi- 
ness, with  a  guarantee  that  the  one-eighth  of  the  profits 
should  not  be  less  than  $3,000  a  year.  The  service  was 
to  commence  at  a  day  subsequent  to  the  making  of  the 
agreemen  t. — Heldy 

(1)  That  the  agreement  was  within  the  statute  of 
frauds  as  an  agreement  not  to  be  performed  within  a 
year  from  the  making  thereof. 

(2)  That  M.  could  not  sue  on  the  contract  to  recover 
compensation  for  services  performed  under  the  contract, 
and  that,  in  an  action  on  a  quantum  meruit  for  the  services 
performed,  he  could  not  resort  to  an  account  of  profits 

as  evidence  of  the  value  of  his  services.    Id,,  828 

Fraudulent  Conveyance. 

1.  A  mortgage  was  given  by  the  defendant  and  his  wife,  on 
her  lands,  to  secure  his  bond  to  the  complainant  for 
$2,100.  This  sum  consisted  of  $1,100  in  cash  loaned  to 
defendant,  and  $1,000  which  defendant  voluntarily  pro- 
posed should  be  included  as  compensation  to  the  com- 
plainant for  his  (or  his  firm's)  trouble  and  expense  in 
collecting  certain  promissory  notes  for  $7,000,  given  by 
the  defendant  and  his  partner,  and  bought  in  the  market 
by  complainant's  firm.  On  foreclosure, — Held, 
56 
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(1)  Thai  the  act  {Hev.  />.  S87  I  62)  making  a  seal  only 
presumptive  evidence  of  a  consideraiioDy  i»  a  mere 
change  in  the  rule  of  evidence,  and  does  not,  of  itself, 
avoid  a  voluntary  conveyance. 

(2)  That  a  mortgage  may  be  sustained  against  every- 
body but  existing  creditors,  although  it  was  intended 
merely  as  a  gift. 

(3)  That  a  voluntary  mortgage,  by  awife,  of  her  lands 
to  secure  her  husband's  debt,  is  valid.  Campbell  v. 
Tompkins  f  1 70 

2.  A  debtor  who  has  conveyed  his  property  in  order  to  defraud 

his  creditors,  has  no  standing  in  this  court  to  question 
the  fairness  or  adequacy  of  price  obtained  at  a  public 
sale  of  such  premises  under  a  creditor's  bill  to  reach 
such  property.     Guest  v.  Barton,  120 

3.  A  transfer  of  property,  made  in  fraud  of  creditors,  while 

void  as  to  them,  is  good  between  the  parties.    Ruekman 

v.  Ruekman,  259 

4.  He  who  attempts  to  cheat  others,  by  a  fraudulent  transfer 

of  his  property,  has  no  right  to  complain  if  he  gets 
cheated  himself.    Id,,  259 

5.  Complainant,  who  had  received  a  transfer  of  a  debtor's 

property,  with  intent  to  defraud  creditors,  and  had 
transmitted  it,  with  like  intent,  to  a  third  person,  who, 
with  complainant's  consent,  had  transferred  a  portion  of 
the  proceeds  of  the  sale  thereof  to  the  debtor's  wife, 
absolutely,  and  without  any  evidence  of  an  express  trust 
in  favor  of  the  debtor, — Held,  not  to  be  entitled  to 
enforce  a  judgment  against  the  debtor  upon  the  pro- 
ceeds thus  transferred,  or  upon  property  purchased  by 
her  with  such  proceeds.     Schenek  v.  Hart,  .774 

6.  Neither  party  to  a  transfer  with  intent  to  defraud  cred- 

itors, can  impeach  the  transaction,  or  set  up  that  it  was 
not  what  it  purported  to  be.    Id.,  774 

See  Flbadino,  1,  4. 

G. 

Quardicui. 

1.  A  guardian,  who  was  appointed  at  his  own  request,  held 
personally  responsible  for  the  loss  of  his  ward's  legacies, 
where  such  loss  was  directly  attributable  to  his  want  of 
business  judgment,  if  not  culpable  negligence.     Stmthoff 
v.  Reed,  218 
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2.  In  this  case,  the  guardian,  immediately  after  having  been 

appointed,  applied  to  the  executor  in  reference  to  the 
ward's  legacy.  The  executor  had,  by  a  covinous  sale  to 
himself,  become  possessed  of  a  large  part  (a  farm)  of  the 
testator's  real  estate,  on  which  he  had  given  a  mortgage 
to  the  widow  for  a  large  sum  of  money  to  secure  to  her 
an  annuity  given  to  her  by  the  will  (with  power  to  spend 
the  principal),  for  security  for  the  legacy,  not  for  pay- 
ment, and  received  from  the  executor  a  second  mortgage 
therefor,  which  he  took  in  his  own  name  and  not  as 
guardian.  The  widow  died,  the  executor  (her  son) 
became  her  administrator,  and  as  such  sold  the  mort- 
gage given  to  her  and  wasted  the  money.  To  prevent  a 
foreclosure  on  that  mortgage,  the  guardian  took  the  title 
to  the  farm  in  his  own  name,  and  not  as  guardian. 
According  to  the  evidence,  he  might  have  collected^ 
without  recourse  to  the  farm,  at  least  a  considerable  part 
of  the  legacy  when  he  took  the  mortgage,  and  he  mighty 
in  equity,  have  set  aside  the  sale  of  the  farm  to  the  exec- 
utor as  fraudulent.  He  never  paid  any  attention  to  the 
first  mortgage ;  the  principal  of  it  was  assets  of  the  tes- 
tator and  applicable  to  the  legacy,  and  so,  too,  waa 
another  piece  of  property  (a  house  and  lot)  in  which 
part  of  the  legacy  to  the  widow  was  invested,  but  he  per- 
mitted both  to  be  wasted  and  lost  to  the  testator's  estate, 
and,  therefore,  to  his  ward,  as  legatee.  On  filing  his 
account,  he  claimed  credit  for  the  investment  of  the 
legacy  in  the  farm,  which,  however,  was  not  worth  the 
legacy. — Heldf  that  his  conduct  was  characterized  by 
such  want  of  ordinary  business  prudence,  if  it  did  not, 
indeed,  exhibit  supine  negligence,  as  to  make  him 
chargeable  with  the  legacy.    Jc/.,  213 

3.  If  a  guardian  of  minors  loans  money  to  their  mother  on 

her  promise  to  charge  such  minors  for  their  support  and 
to  give  him  the  benefit  of  such  charges,  and  she  after- 
wards refuses  to  make  any  charge  against  them  or  to 
accept  any  compensation  for  their  support,  he  is  not 
entitled  to  an  allowance  therefor  in  settling  his  account 
with  them  as  guardian.     Wyekqf  v.  Hulse,  697 

Sre  Legacy,  1. 

H. 

Hofiband  and  Wife. 

1.  That  the  mortgage  having  been  given  to  secure  the  debt  of 
a  married  woman,  contracted  for  the  benefit  of  her  sep- 
arate estate,  it  would,  without  any  acknowledgment 
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whatever,  be  held  to  be  a  charge  thereon,  and  enforce- 
able in  equity.     Homaopaihic  Mut,  L{fe  Ins,  Co.  v.  Marshall^  103 

2.  Where  there  is  conflicting  evidence  a«  to  a  husband*8  object 
in  making  a  conveyance  of  lands  to  his  wife,  the  ordi- 
nary presumption  that  it  is  intended  as  a  provision  or 
settlement  for  her  benefit,  is  not  rebutted.  Linker  v. 
Linker  f  174 

SeeDEKD,  I;  Distribution,  5;  Divorcb;  Fraudulent  Contet- 
AXCB,  1 ;  Insurancb,  2;  Fartibs,  3;  Wills,  2. 

I. 

InjunctioD. 

1.  This  court  will,  if  necessary,  dissolve  an  injunction  on  its 

own  motion,  where  it  appears  that  the  writ  has  been 

issued  in  a  case  where  the  party  asking  it  had  no  right  to 

it.     Conover  v.  Huckman,  685 

2.  A  preliminary  injunction  should  not  be  granted,  when  the 

right  on  which  the  complainant  founds  his  claim,  is,  as 
a  matter  of  law,  unsettled.  National  Docks  B»  R,  Co.  v. 
Central  B.  R,  Cb.,  755 

See  Corporations,  6;  Eminent  Domain;  Executors,  2;  Juris- 
diction, 3 ;  Municipal  Corporations,  1 ;  Remainder. 

Insolvency. 

See  Insurance,  3-5;  Savings  Banks;  Staying  Proceedings  at 
Law. 

Insurance. 

1.  In  March,  1869,  a  mutual  insurance  company  insured  a 
mill  of  Silvers  and  Woodward,  for  $3,000,  for  five  years. 
In  May,  1869,  they,  with  the  company's  consent,  assigned 
the  policy,  by  an  absolute  assignment  (but,  in  fact,  only 
as  collateral  security),  to  one  Job  as  mortgagee.  In 
April,  1871,  Woodward  conveyed  his  interest  in  the  mill 
to  Silvers,  and  orally  assigned  his  interest  in  the  policy, 
also.  The  mill  was  burnt  down  in  April,  1872.  Before 
Woodward's  transfer,  the  company  paid  dividends  to 
Woodward  and  Silvers ;  after  that,  to  Silvers  alone. 
Proof  of  loss  was  made  May  2d,  1872,  and  Silvers 
assigned  his  interest  in  the  policy  to  the  complainant^ 
May  13th,  18/4.  Job's  mortgage  was  paid  in  April,  1878, 
but  he  still  retains  possession  of  the  policy,  under  his 
assignment.    On  general  demurrer  to  the  bill, — Held^ 

(1)  That  it  is  not  necessary  to  set  out  the  by-laws  of 
the  company  in  the  bill. 
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(2)  That  an  averment  that  the  proof  of  loss  was  made 
by  Silvers,  without  stating  that  it  was  certified  by  a  mag- 
istrate, is  sufficient. 

(3)  That  Silvers's  assignment  of  his  interest  in  the 
policy  qfier  the  loss,  is  not  within  the  clause  which 
rf^quires  the  consent  of  the  company  to  be  obtained  to 
the  assignment  of  any  policy. 

(4)  That  the  fact  that  the  absolute  assignment  to  Job 
is  still  in  existence,  although  his  mortgage  has  been 
paid;  that,  as  to  Woodward's  assignment  to  Silvers, 
though  it  was  merely  oral  and  unaccompanied  by 
express  consent  of  the  company,  the  company,  by  pay- 
ing dividends  to  Silvers  afterwards,  waived  their  strict 
right  to  object  to  such  assignment,  and  that,  as  alleged, 
the  company,  knowing  of  Woodward's  conveyance  of 
the  property  to  Silvers,  led  Silvers  to  believe  that  it 
regarded  the  policy  as  valid  in  his  hands, — all  combine 
to  render  the  remedy  at  law  inadequate,  and  to  give 
equity  jurisdiction.  Comba  v.  Shrewsbury  Mutual  Fire 
Ins,  Co,,  ^  512 

2.  A  testator  gave  to  his  wife  $5,000  *'  to  be  paid  to  her,  as  far 

as  can  be,  out  of  the  insurance  money  coming  to  my 
estate  from  the  insurance  on  my  life."  He  had  three 
policies  on  his  life,  amounting  in  the  aggregate  to  $2,500, 
payable  to  his  wife,  on  which  he  always  paid  the  pre- 
miums; he  kept  the  policies  in  his  possession,  and  deliv- 
ered them,  with  his  other  papers  &c.,  to  his  executor, 
and  he  had  no  other  policy  on  his  life. — Held,  that  the 
amount  received  from  the  insurance  policies,  by  the 
widow,  after  his  death,  must  be  credited  on  the  $5,000 
legacy,  notwithstanding  the  fact  that  such  policies  were, 
in  terms,  payable  to  her.     Fort  v.  Edwards,  641 

3.  In  an  insolvent  mutual  life  insurance  company,  the  hold- 

ers of  policies  matured  either  by  death  or  the  attainment 
of  the  age  specified,  are  preferred  creditors,  and  the 
holders  of  running  policies,  members,  of  the  debtor  cor- 
poration, and  hence  the  former  cannot  be  called  on 
to  share,  pro  rata,  losses  occurring  after  their  claims 
matured.     Mayer  v.  Attorney-General,  815^ 

4.  Where,  at  the  date  of  such  insolvency,  the  risk  on  endow- 

ment policies  had  not  been  terminated,  the  holders  of 
such  policies  are  not  creditors,  notwithstanding  all  the 
premiums  thereon  liable  to  be  called  for,  had  been 
paid,    /</.,  815 
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5.  The  day  on  which  the  insolvency  occurred,  aa  adjudged  by 
the  decree,  fixes  the  time  to  which  the  several  claims 
must  be  referred  for  adjustment,  and  not  the  date  of  the 
decree  itself.     Id,y  815 

Interest. 

See  Leqaot,  9 ;  Trust,  7. 

J. 

Juriadiotion. 

1.  A  party  is  not  entitled  to  relief  in  this  court,  under  the  act 

to  quiet  titles,  on  the  ground  of  mere  irregularity  in  a 
municipal  assessment  for  opening  a  street,  adequate 
relief  having  been  provided  at  law;  nor  does  equity 
acquire  jurisdiction  merely  because  the  lands  assessed 
have  been  sold  under  the  nfi^pssment.    Smith  v.  Newark^       1 

2.  Courts  have  no  power  to  enforce  moral  duties  or  to  correct 

unconscientious  acts  which  work  no  loss  or  damage. 
Marsh  v.  Cooky  262 

3.  To  a  foreclosure  suit,  a  creditor  claming,  by  his  attach- 

ment,  a  lien  on  the  mortgage  debt,  was  made  a  party, 
and  an  injunction  staying  his  proceeding  at  law  granted. 
After  a  sale  of  the  premises  under  the  foreclosure  and 
payment  of  the  money  into  court, — Heldy  that  his  motion 
to  dissolve  the  injunction  and  proceed  at  law  must  be 
denied,  and  that  he  must  litigate  his  claim  in  this  court. 
Pine  V.  Shannon,  85 

4.  If  a  court  is  incidentally  informed,  or  has  reason  to  believe, 

that  its  process  has  not  been  properly  executed,  and  that 
injustice  is  likely  to  ensue,  it  is  proper  for  it,  of  its  own 
motion,  to  interfere  temporarily  so  that  the  matter  can 
be  inquired  into.     Chamberlain  v.  Lamed,  295 

5.  As  the  right  of  the  chancellor  to  sanction  the  bringing  of 

the  action,  conferred  a  scintilla  of  jurisdiction  over  the 
case,  and  the  parties  proceeded  to  try  the  cause  before 
the  vice-chancellor, — Held,  that  the  court  of  appeals 
could  lawfully  exercise  its  jurisdiction  by  way  of  review, 
and,  the  decree  being  reversed,  the  complainant's  dam- 
ages were  ascertained  and  adjudged  to  him  on  this 
appeal.     Palys  v.  Jewett,  302 

6.  A   written   agreement  recited   that  the   defendants  had 

agreed  to  purchase  certain  land,  with  a  view  to  improv- 
ing and  selling  it,  and  that  they  proposed  to  sell  to  com- 
plainants certain  undivided  portions,  for  the  purpose  of 
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forming  an  association  to  develop  the  property,  at  the 
price  of  $1,500  per  acre,  for  seventy-three  and  six  hun- 
dred and  fifty-two  one- thousandths  acres. — Held^  that 
complainants'  remedy,  if  any,  on  account  of  defendants' 
misrepresentation  as  to  the  price  paid  or  the  quantity  of 
the  land,  is  at  law,  and  money  paid  to  the  defendants  to 
carry  out  the  agreement  does  not  make  them  trustees. 
JSice  V.  Culver^  601 

iSiM  Accident;  Corforation,  4;  Dbvi8B,2;  Easement,  1;  Emi- 
nent Domain,  2;  Insurance,  1;  Municipal  Corpora- 
tion, 2;  Parent  and  Child,  2. 

L. 

Laches. 

1.  Delay  on  the  part  of  an  adjoining  owner,  until  the  work 
hatf  been  done,  in  remonstrating  against  or  trying  to 
prevent  the  occupation  of  a  street  by  a  railroad  company 
with  its  tracks  and  chutes,  &c.,  involving  an  immense 
outlay  of  money,  will  be  fatal  to  his  application  for 
relief.     Meredith  v.  Sayre^  557 

See  Divorce,  11;  Fraud,  5. 

Landlord  and  Tenant. 

1 .  The  proper  words  to  be  used  in  creating  a  limitation  upon 

the  term  granted  by  a  lease  are  "while,"  "as  long  as," 

"  until,"  and  "  during."     Vanatta  v.  Brewer^  268 

2.  To  create  a  good  condition  upon  which  a  term  granted  by 

a  lease  shall  end  before  it  expires  by  lapse  of  time, 
a  right  to  re-enter,  on  breach,  must  be  expressly 
reserved.    Id,,  268 

3.  A  breach  of  the  covenants  of  a  lease,  in  the  absence  of  a 

stipulation  to  that  efifect,  does  not  work  a  forfeiture  of 
the  term.    Id,,  268 

4.  Where  a  term  is  demised  in  clear  and  apt  words,  it  can 

only  be  defeated  by  words  as  strong  and  express  as 
those  by  which  it  is  created.     Id,,  268 

See  Covenant,  1 ;  Estoppel,  4;  Savings  Banks,  1 . 

Legacy. 

1.  A  legatee^s  share  was  limited  over  only  in  the  event  of  his 
death  without  lawful  issue  before  the  distribution  of  the 
estate.  Before  that  time  he  was  found  to  be  an  habitual 
drunkard,  and  one  of  the  executors  appointed  his  guard- 
ian.   Before  his  death,  distribution  of  the  estate  could 
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hare  been  made,  and  was,  in  faet^  made  to  all  bat  him.— 
Held, 

(1 )  That  the  mere  non-payment  or  delirerj  of  such  lega- 
tee's share  to  his  gaardian  wonld  not  prerent  its  Testing. 

(2)  That  such  legatee  was  capable  at  times  of  manag- 
ing bis  own  affairs,  and  yet  had  not,  after  the  partial 
distribution,  demanded  his  share,  does  not  affect  his 
right  or  that  of  his  next  of  kin. 

(3)  That  the  executors  (of  whom  he  was  one)  did  not 
convert  the  testator's  investments  of  his  share  into 
money  (admitting  that  they  ought  to  have  done  so),  does 
not  affect  the  vesting  since.  The  inquisition  deprived 
him  of  the  power  to  act,  and  his  guardian's  inaction  was, 
under  tbe  circumstances,  equivalent  to  a  waiver. 

(4)  That  the  testator's  exclusion  of  certain  of  his 
children  or  their  heirs  from  participating  in  his  estate 
on  a  contingency  happening  before  distribution,  indi- 
cates no  intention  to  exclude  them  after  distribution. 
MUer  V.  Coii,  6 

2.  Where  a  conversion  of  testator's  real  estate  was  ordered  to 

be  made  after  the  death  of  a  life  tenant,  unless  con- 
verted during  the  life-time  of  such  tenant  at  her  request, 
and  *'  the  balance  of  my  estate  (after  paying  a  legacy  of 
$8,000)  to  be  equally  divided  among  my  heirs, — Held, 

(1)  That,  by  "the  balance  of  my  estate,"  testator 
meant  his  entire  estate,  whether  derived  from  the  sale 
of  his  real  estate  or  otherwise. 

(2)  That  it  should  go  to  his  next  of  kin  who  were 
living  at  the  time  of  his  death. 

(3)  That  his  sisters  and  the  children  of  two  deceased 
sisters  and  of  a  deceased  brother,  took  per  capita,  to  the 
exclusion  of  the  grandchildren  of  such  deceased  brother 
and  sisters.     Welsh  v.  Crater,  177 

3.  A  testator  by  the  third  item  in  his  will,  gave  legacies  to  his 

three  daughters,  and  then  gave  to  his  two  sons  "all  the 
rest  and  residue  of  my  property,  including  the  farm 
on  which  I  now  live,  ♦  ♦  ♦  subject,  nevertheless,  to 
certain  payments  to  be  made  by  them,  hereinafter  men- 
tioned," and  then  gave  an  annuity  and  another  legacy. — 
Held,  that  the  daughters'  legacies  are  not  chargeable  on 
the  residue,  because  (I)  by  the  second  item,  the  testator 
gave  to  his  wife  the  use  of  so  much  of  his  homestead  and 
farm  as  she  desired,  together  with  his  sons,  thereby 
excluding  the  idea  that  he  contemplated  a  possible  sale 
of  such  farm  in  order  to  satisfy  these  legacies.     (2)  Thai 
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expressly  charging  the  farm  with  certain  payments 
<Atfret9uz/(f^  specified,  excludes  those  preceding.  (3)  That 
the  proofs  do  not  establish  satisfactorily  the  insufficiency 
of  the  personal  estate  to  discharge  the  legacies.  (4)  That 
the  words  "  including  the  farm  &c./'  although  incorpo- 
rated with  the  gift  of  the  residue,  constitute  a  specific 
devise,  additional  to  the  residue,  and  hence  exonerated. 
Johnson  v.  PouUon,  390 

4.  Where  an  intention  to  give  a  perpetual  annuity  is  apparent 

in  the  will,  the  legatee  will  be  held  entitled  to  the  fund 
itself.    Huston  v.  Read,  591 

5.  Testator  gave  an  annuity  of  $400  to  Samuel,  and  over  to  the 

legatees  afterwards  named  in  the  will,  to  whom  he  had 
given  annuities  of  $200,  or  to  their  '*  descendants  and  to 
no  others;"  also,  an  annuity  of  $1,000  to  Joanna,  besides 
a  life-estate  in  his  lands,  with  remainder  to  Mary  for  life 
or  until  marriage,  then  over,  "to  be  equally  divided 
between  my  three  nieces,  or  their  descendants,  named 
below,  hereby  giving  them  a  title  in  fee-simple  to  my 
real  estate  ;'*  also,  "  to  my  three  nieces,  Martha,  Mary 
(if  unmarried)  and  Ellen,  and  to  Eliza  and  Elizabeth, 
and  to  their  heirs  and  descendants,"  an  annuity  of  $200 
each,  or  to  the  children  of  such  as  should  die ;  and,  if  no 
children,  to  be  equally  divided  among  the  survivors ; 
also,  the  residue  of  the  income,  after  the  executors  had 
retained  enough  to  meet  contingent  losses,  *' to  be  dis- 
tributed among  my  female  annuitants  before  named.'* 
By  a  codicil,  Sarah,  the  wife  of  a  nephew,  was  given  from 
the  income  of  the  residue  an  annuity  the  same  as  Martha 
and  Ellen,  if  not  needed  to  meet  losses.  Eliza  and  Eliza- 
beth were  the  wives  of  two  nephews.  Testator  died  in 
1856;  Samuel,  in  1859;  Mary,  in  1850,  unmarried; 
Joanna,  in  1860;  Martha,  in  1861,  leaving  two  children; 
Ellen,  in  1876,  leaving  three  children  ;  Elizabeth,  in  1867, 
leaving  several  children ;  Eliza,  in  1875,  leaving  one 
child;  Sarah,  in  1870,  leaving  children.  The  will  was 
proved  in  the  prerogative  court,  and  the  executors'  first 
account  filed  there.  Afterwards,  two  of  the  executors 
filed  a  bill  in  chancery  against  the  third,  for  an  account, 
and,  he  having  died,  his  representatives  were  ordered  to 
account  and  pay  over  testator's  assets  in  their  hands  to 
the  surviving  executors,  who  afterwards  filed  an  account 
in  the  orphans  court. — Held, 

(1 )  That  Samuel's  share  goes  to  the  representatives  of 
Martha  and  Ellen. 
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(2)  That  Mary's  share  lapsed  by  her  death  in  testator's 
life-time  without  "descendants." 

(3)  That  the  provision  that  the  lands  ''be  equally 
divided/'  makes  Martha  and  Ellen  tenants  in  common, 
and  the  lands  descended  accordingly. 

(4)  That  the  residue,  in  the  absence  of  other  testa- 
mentary directions,  is  to  be  divided  equally  among  the 
children  of  Martha  and  Ellen. 

(5)  That  the  executors  were  not,  by  the  suit  in  this 
court,  prevented  from  settling  their  accounts  afterwards 
in  the  orphans  court;  but  such  settlement  does  not  con- 
clude this  court  as  to  the  validity  of  their  payments  to 
the  several  legatees.    Id.,  591 

6.  The  fact  that  a  bequest  to  a  child  is  contained  in  the  resid- 

uary clause  of  a  will,  does  not  prevent  the  application  of 
the  rule  in  regard  to  ademption.     Van  Houten  v.  Po^       709 

7.  To  establish  an  ademption  of  a  legacy,  two  facts  must  be 

shown :  first,  the  advancement  by  the  parent  to  the 
child  subsequent  to  the  execution  of  the  will;  and,  seo- 
ond,  that  it  was  In  satisfaction  of  or  a  substitute  for  such 
legacy.    /</.,  709 

8.  The  declarations  of  the  testator,  whether  made  in  the  lega- 

tee's presence  or  not,  are  competent  evidence  to  prove 
an  ademption.    Id,,  709 

9.  Where  an  erroneous  payment  of  a  legacy  is  made  by  an 

executor,  and  the  litigation  on  an  exception  to  an  allow- 
ance of  such  payment  in  his  account,  is  unnecessarily 
and  unreasonably  protracted  by  him,  he  is  chargeable 
with  interest  thereon  from  the  time  of  such  payment.  Id,,  709 

See  Advancbmbnt;   Insurance,  2;   Limitations;  Parbmt  Aum 
Child,  2. 

License. 

1.  A  contract  giving  a  party  an  exclusive  right  to  dig  ore  in 

certain  lands,  no  estate  or  interest  in  the  land  being 
granted,  is  a  license  and  not  a  grant  or  demise.  East 
Jersey  Iron  Co,  v.  Wrightj  248 

2.  A  license  is  an  authority  to  go  upon  the  land  of  the  licensor 

and  do  an  act  or  series  of  acts  there,  but  passes  no  estate 

or  interest  in  the  land.    /(/.,  248 

3.  Unless  coupled  with  an  interest,  or  an  equity  has  been  cre- 

ated by  acts  done  in  pursuance  of  a  license,  a  license  is 
always  subject  to  revocation  in  either  of  the  following 
methods:   (1),  by  the  will  of  the  licensor;   (2)  by  the 
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death  of  either  of  the  parties,  or  (3),  by  a  conreyance  of 
the  land  upon  which  it  was  intended  to  operate.    ld,j      248 

4.  Where  a  mining  license  is  granted  by  a  licensor,  for  the 

purpose  of  having  his  lands  explored  and  their  mineral 
resources  developed,  and  it  contains  a  provision  that  if 
the  licensee  concludes  to  abandon  digging  ore,  he  shall 
notify  the  licensor,  if  the  licensee,  after  making  an  open- 
ing in  the  lands  and  finding  a  large  deposit  of  ore,  does 
in  fact  abandon  the  enterprise,  because  the  ore  is  com- 
paratively valueless,  he  will  be  held  to  have  abandoned 
the  mine,  though  he  gave  no  formal  notice.    Id,,  248 

5.  His  conduct,  under  such  circumstances,  constitutes  the  best 

sort  of  notice.    Id.,  248 

Limitation  of  Actions. 

1.  The  statute  of  limitations  is  not  a  bar  to  a  suit  in  equity 

for  the  recovery  of  a  legacy  payable  out  of  the  personal 
estate  only.     Hedges  v.  Norris,  192 

2.  A  testator  directed  the  remainder  of  his  real  estate  to  be 

converted  into  cash  and  divided  among  his  "heirs,"  as 
follows:  the  interest  on  one-third  to  be  paid  to  two  per- 
sons for  life,  and  the  principal  to  their  children  ;  one-third 
to  the  complainant,  and  the  remaining  third  to  the  exec- 
utor for  his  services  in  settling  the  estate.  The  will  was 
proved  January  23d,  1852;  the  executor  settled  his  ac- 
count in  the  orphans  court,  January  11th,  1859,  and  a 
decree  of  distribution  was  made  thereon ;  part  of  com- 
plainant's share  was  paid  to  her  by  the  executor,  but 
when,  does  not  appear. — Held^  that  the  statute  is  not  a 
bar  to  her  bill,  filed  January  10th,  1879,  to  recover  the 
remainder  of  her  bequest.     Id.,  192 

See  Laches  ;  Municipal  Corporations,  2. 

M. 

Marshallingr  Assets. 

1.  That  Brokaw's  interest,  being  an  equity  of  redemption,  the 

complainants  (the  bill  is  a  creditors'  bill)  are  entitled  to 
an  account  from  Kirk,  and  to  have  the  securities  for  his 
debt  (he  has  other  security  besides  the  contract)  mar- 
shalled.   Dodge  v.  Brokaw,  154 

2.  The  rule  that  where  mortgaged  lands  Are  sold  in  parcels, 

they  are  to  be  resorted  to  in  the  inverse  order  of  their 
sale  to  satisfy  such  mortgage,  applied  on  a  foreclosure  of 
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three  mortgages  oorering  the  same  premiseB,  the  third 
of  which,  also,  ooTered  another  tract  of  laod.  Dawes  t. 
Cammus,  456 

IftazizDB. 

De  minimis  non  curat  lex 685 

Equality  is  equity ^..... 600 

Expreesio  unius  est  exclmeio  idterius 35^ 

FrauM  Tkon  est  fallere  falUntem ^  259 

In  pari  delicto^  potior  est  conditio  possidentis ^ 782 

Stet  pro  rations  voluntas ^  764 

Mechanics  lien. 

1.  A  transitory  seizin,  or  seizin  for  an  instant  only,  is  not  sniB- 

cient  to  support  a  mechanics  lien.     Clark  t.  BtUterf  664 

2.  Such  a  momentary  seizin  will  occur  when  a  grantee,  imme- 

diately upon  receiring  title,  conveys  it,  by  mortgage,  to 
his  grantor,  or  to  a  third  person.     /</.,  664 

3.  When  the  deed  and  mortgage  appear  to  have  been  executed 

on  the  same  day,  the  legal  inference  is,  that  they  were 
made  at  the  same  time,  and  were  parts  of  one  and  the 
same  transaction.    /</.,  664 

4.  A  purchase-money  mortgage,  under  certain  circumstances, 

is  entitled  to  priority  over  a  mechanics  lien,  though  given 
subsequent  to  the  commencement  of  the  building.    /</.,   664 

See  Rbcbivbr,  1-3. 

Mines. 

See  Licbnsb;  Wastb. 

Mortgage. 

1.  A  foreclosure  bill  on  a  first  mortgage  prayed  a  decree  for 

deficiency  against  the  owner  of  the  premises,  who  had 
assumed  its  payment,  and,  also,  the  payment  of  a  second 
mortgage  thereon. — //f'/</,  that  the  holder  of  the  i^econd 
mortgage,  who  was  a  party,  could  not,  by  filing  a  cross- 
bill against  the  owner,  obtain  a  decree  for  deficiency  on 
his  own  mortgage.     Sel/ring  v.  Conkling^  24 

2.  A  mortgage  of  lands  in  New  Jersey,  drawn  in  New  York,  to 

executors,  *'  their  successors  and  assigns,*'  containing  the 
usual  clause  conveying  all  the  mortgagor*8  estate,  right, 
title,  interest  kc.  in  the  premises,  and  recorded  in  full, 
is  notice  to  a' subsequent  mortgagee  and  judgment  cred- 
itor of  the  mistake  and  that  such  mortgage  was  intended 
to  convey  the  fee.     Bunker  v.  AndersoRj  35 
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3.  An  answer  by  a  grantee  of  the  mortgagor,  that  he  is  now 

informed  and  believes  it  to  be  true  that  the  mortgagees 
agreed  with  the  mortgagor,  at  the  time  such  grantee's 
deed  was  given,  to  release  the  premises  from  the  lien  of 
their  mortgage,  without  any  proof  of  such  agreement,  is 
not  available  as  a  defence  to  the  foreclosure  of  such 
mortgage,  although  no  replication  having  been  filed  to 
such  answer  it  must  be  taken  to  be  true.    /</.,  35 

4.  A  mortgage  was  given  by  M.  to  A.  and   F.,  partners,  to 

secure  them  for  goods  sold  and  to  be  sold  by  them  to  M. 
After  a  dissolution  of  the  firm,  the  mortgage  was  by 
delivery  assigned  to  F.,  as  part  of  his  share  of  the  assets, 
and  by  an  agreement  then  made  between  M.,  A.  and  F., 
such  mortgage  was  also  to  secure  F.  for  any  goods  there- 
after sold  to  M.  M.  died,  leaving  all  his  property  to  his 
wife,  who  was  also  made  executrix,  and  proved  the  will. 
On  foreclosure  Sy  F.,  M/s  wife  was  made  a  party  defend- 
ant as  devisee^  but  not  as  executrix,  and  by  her  answer 
admitted  that  the  mortgage  was  given  to  secure  the  firm 
of  A.  and  F.,  and  F.  individually,  for  goods  sold ;  and 
that  after  the  dissolution  of  the  firm  M.  dealt  with  F.  on 
the  security  of  the  mortgage,  and  that  there  is  a  large 
amount  due  on  the  mortgage;  and  there  was  proof  of 
admissions  by  M. — Held,  that  F.  could  recover  on  the 
mortgage  the  sums  due  the  firm  of  A.  and  F.,  and  also 
his  individual  claims  against  M.,  their  amount  and  also 
the  fact  that  the  mortgage  was  intended  to  secure  them 
being  proved  by  M.*s  admissions.    Ferri/  v.  Meekeri,  38 

5.  On  February  24th,  1876,  an  intestate  assumed,  in  a  deed  to 

him  of  certain  lands,  to  pay  a  mortgage  thereon,  and, 
also,  gave  complainants  his  bond,  conditioned  to  pay 
the  mortgage  debt  in  one  year  thereafter.  He  died  in 
March,  1878,  and  complainants'  foreclosure  bill  was  filed 
in  November,  1878.  On  April  6th,  1878,  his  administra- 
tor took  the  usual  order  limiting  the  time  for  presenting 
claims  against  the  estate  to  nine  months  thereafter.  The 
complainants  never  filed  any  claim  thereunder. — Held, 
that  the  administrators  were  not  liable  to  a  decree  for 
deficiency  on  their  intestate's  assumption.  Mutual  Bene' 
fil  Life  Ins,  Co,  v.  Howell,  146 

6.  A  mortgage  was  given  in  1873,  on  lands  described  as  fol- 

lows: "Commencing  at  a  point  formed  by  the  intersec- 
tion of  the  easterly  line  or  side  of  Summit  avenue  and 
the  northerly  line  of  Charles  street,  and  running  thence, 
&c.,    *    *    *    and  which  said  lota  are  more  fully  known 
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and  distinguiBhed  upon  a  map  entitled  Map  of  Johnson- 
ville,  ♦  ♦  ♦  dated  April  Ist,  1854,  ♦  »  ♦  by  the 
Nob.  70,  71,  72,  73  and  74."  After  foreclosure  of  ths 
mortgage  and  sale,  the  mortgagor  fenced  in  a  strip 
twelve  feet  wide,  extending  along  the  whole  front  of  the 
property  on  Summit  avenue,  claiming  that  the  descrip- 
tion of  the  mortgage  refers  to  the  map,  whereas,  in  1867, 
after  the  map  was  made,  twelve  feet  on  the  east  side  of 
Summit  avenue  was  vacated,  and  that  only  the  land 
within  the  lines  of  the  lots  on  the  map,  excluding  the 
strip  of  twelve  feet,  passed  under  the  mortgage. — Held, 
that  the  mortgage  having  been  given  after  the  yacation 
of  the  strip  on  the  east  side  of  the  street,  the  description 
must  be  applied  to  Summit  avenue  as  it  existed  when 
the  mortgage  was  given,  and  included  the  strip.  Dubois 
V.  Fagan,  \  183 

7.  A  misdescription  of  the  metes  and  bounds  of  lands  covered 

by  a  mortgage,  in  the  deed  of  commissioners  in  partition, 
made  in  1849,  and  also  an  erroneous  reference  to  another 
deed  by  way  of  location,  will  not  invalidate  such  mort- 
gage, where  the  identity  of  the  property  is  fixed  by  the 
descriptions  in  the  other  deeds  of  the  commissioners, 
by  the  actual  location,  possession  and  occupation  of  the 
grantees  since  1849,  and  by  the  description  in  defend- 
ant's own  deed,  which  also  declares  that  the  premises 
are  subject  to  the  lien  of  the  mortgage.  B<Hm  v.  Pier- 
poni,  217 

8.  Upon  a  mortgage  on  lands,  given  in  1848,  by  a  son  to  his 

mother,  several  payments  were  endorsed  and  signed  by 
her.  All  of  them  were  shown  to  have  been  merely 
receipts  for  tho  son's  notes  and  renewals  and  consolida- 
tions of  his  notes,  on  which  no  money  was  ever  actually 
paid. — Heldf  that  the  assignee  of  the  mortgage  was  enti- 
tled to  recover  the  full  amount  of  principal  and  interest. 
Humphreys  v.  Danser^  220 

9.  That  a  mortgage  was  given  for  the  temporary  accommoda- 

tion of  the  mortgagee,  and  that  he  intended  to  use  it 
only  as  collateral  security,  are  no  defence  to  such  mort- 
gage in  the  hands  of  a  bona  fide  assignee,  for  value, 
without  notice,  who  holds  it  under  an  absolute  assign- 
ment.    Jacohsen  v.  Dodd^  403 

10.  A  mortgage  of  $979  was  given  to  commissioners  in  parti- 
tion, on  about  fifty-three  acres  of  land.  Their  vendee 
sold  off,  in  separate  tracts,  all  of  the  premises,  except 
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about  ten  acres,  subject,  however,  to  the  mortgage.  He 
then  sold  the  ten-acre  tract,  and  an  adjoining  tract  of 
eighteen  acres,  to  one  Stout,  for  $3,500,  with  an  assump- 
tion of  the  $979  mortgage.  Stout  afterwards  gave  a 
mortgage  on  both  lots,  and  then  sold  them.  On  fore- 
closure of  the  $979  mortgage  against  the  fifty-three 
acres, — Held^ 

(1)  That  Stout's  assumption  of  the  $979  mortgage  was 
only  personal,  and  does  not  bind  the  eighteen  acres  in 
the  hands  of  his  mortgagee  or  grantee. 

(2)  That  a  mortgagee's  right  to  proceed  in  equity 
against  one  who  has  assumed  to  pay  his  mortgage,  does 
not  embrace  a  claim  to  the  purchase-money  on  a  sale 
of  the  mortgaged  premises,  or  to  the  vendor's  lien  to 
secure  it. 

(3)  That  a  defendant  cannot  set  up  such  claim  by 
answer ;  a  cross  bill  is  necessary.    Emley  v.  Mounts  470 

11.  Timber,  posts,  rails  and  cord-wood,  made  from  trees  on 

mortgaged  premises,  fraudulently  cut  down  by  the  mort- 
gagor after  the  filing  of  the  bill  of  foreclosure,  and 
removed  to  neighboring  lands,  may  be  sold  to  make  up 
any  deficiency  in  the  mortgage  debt,  after  a  sale  of  the 
land.    Higgins  v.  Chamberlin,  566 

12.  The  complainant  began  suit  in  a  justice's  court,  on  which 

he  obtained  a  judgment,  and  duly  docketed  it.  Two 
days  after  he  began  the  suit,  another  creditor  of  the 
defendant  offered  to  buy  complainant's  claim  atone-half 
of  its  amount,  or  offered  to  sell  complainant  his  own 
claim  at  the  same  rate,  both  of  which  propositions  were 
declined.  Thereupon  such  creditor  took  a  conveyance 
of  defendant's  land,  subject  to  the  mortgages  thereon, 
and  with  an  agreement  that  he  would  sell  the  land  to 
whomsoever  the  defendant  designated,  and  pay  him  the 
proceeds  after  paying  his  own  and  other  specified  claims 
or  disbursements. — Held^  that  such  conveyance  was  valid 
as  against  the  complainant,  but  must,  under  the  circum- 
stances, be  deemed  a  mere  mortgage  to  secure  the  cred- 
itor's demand,  and  the  premises  were  ordered  sold,  to 
pay,  first,  the  mortgages,  then  the  creditor's  debt,  and 
then  complainant's.     Gothainer  v.  Grigg^  567 

13.  The  complainant  bought,  at  a  public  sale,  and  under  a 

power  of  sale  in  a  mortgage  given  by  a  horse  railroad 
company,  all  their  real  estate,  personal  property,  fran- 
chises, rights  and  privileges;  he  sold  everything  so 
bought  to  one  Boylan,  December  23d,  1874,  taking,  as 
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part  of  the  purchase-money,  a  mortgage  thereon  from 
Boylan  and  his  wife.  This  mortgage  was  filed,  as  a  chat- 
tel mortgage,  on  February  5th,  1875,  but  was  never  refiled. 
In  April,  1876,  an  act  of  the  legislature  was  passed,  pro- 
viding that  a  mortgage  of  chattels  &c.  of  any  railroad  or 
canal  company  should  be  valid  without  being  filed  as  a 
chattel  nSortgage. — Held, 

(1)  That  the  act  applied  to  the  mortgage  in  question. 

(2)  That  it  applied  to  mortgages  executed  before  its 
passage. 

(3)  That  such  mortgage  was  a  lien  on  the  chattels 
described  therein,  prior  to  judgments  recovered  after  it 
was  given,  either  against  the  mortgagor  or  a  new  horse 
railroad  company,  created  after  the  mortgage  was  given, 
and  claiming  the  disputed  chattels  by  a  devolution  of 
title  under  Boy  Ian,  the  mortgagor.    Kelfy  v.  Boylan^  581 

14.  Unless  a  chattel  mortgage  is  filed  in  the  county  where  the 

mortgagor  resides  at  the  time  of  its  execution,  or  the 
mortgagee  takes  immediate  possession  of  the  mortgaged 
chattels,  and  continues  in  the  actual  and  constant  pos- 
session of  them,  the  mortgage  is  absolutely  void  against 
the  creditors  of  the  mortgagor,  and  subsequent  purchas- 
ers and  mortgagees  in  good  faith.    Sayre  v.  Hewes,  652 

15.  The  statute  concerning  chattel  mortgages  makes  an  import- 

ant distinction  between  creditors  and  subsequent  pur- 
chasers or  mortgagees.  Purchasers  or  mortgagees,  to 
avail  themselves  of  a  default  on  the  part  of  a  prior  mort- 
gagee, must  take  without  notice  of  his  rights,  but  a  cred- 
itor is  not  affected  by  such  notice.    Id,,  652 

16.  A  judgment  on  bond  and  warrant  of  attorney  can  only  be 

entered  for  a  debt  actually  existing  at  the  time  of  its 
entry,  and  a  simple  liability  as  endorser  or  surety  does 
not  constitute  such  a  debt.     Id,,  652 

17.  A  security  for  future  advances  is  entitled  to  priority  over 

subsequent  encumbrances,  only  to  the  extent  of  the  sums 
advanced  prior  to  actual  notice  of  the  subsequent  encum- 
brance.   Id.,  652 

18.  Wher^  a  third  encumbrancer  acquires  a  right  of  priority 

over  the  first,  but  the  act  or  omission  from  which  such 
right  flows  does  not  change  his  relative  position  towards 
the  second,  yet,  as  it  is  impossible  to  put  him  in  advance 
of  the  first,  without  advancing  him,  also,  over  the  sec- 
ond, his  lien  must,  of  necessity,  be  advanced  to  the  first 
position  as  against  both  the  first  and  second  encum- 
brances.   Id,,  652 


5  Stew.]  I  il  D  E  X  .  888 


MortfirctfiTQ —  Chntinued, 

19.  Upon  the  death  of  one  of  two  mortgagees,  the  legal  own- 

ership of  a  mortgage  made  to  them  vests  in  the  survivor, 
exclusively,  and  he  alone  is  entitled  to  its  possession, 
and  to  sue  for  and  receive  the  money  due  upon  it.  He 
is  entitled  to  one-half  the  money  due  upon  it  in  his 
own  right,  and  he  takes  the  other  half  as  trustee  for  the 
representatives  of  his  deceased  co-obligee.  Mutual  Life 
Ins,  Co.  V.  Sturges,  678 

20.  A  mortgage  made  to  an  officer  of  the  court,  designated  by 

the  chancellor,  brings  the  fund  as  much  within  the  cus- 
tody of  the  law  as  if  it  were  made  directly  to  the  chan- 
cellor ;  and  hence,  such  mortgage  is  a  lien  on  the  premises 
covered,  superior  to  municipal  taxes  and  assessments. 
Jersey  City  v.  Foster ^  825 

See  Deed,  1,  7;  Eminent  Domain,  1;  Mechanics  Lien,  2-4; 
Notice  ;  Pleading,  6,  7  ;  Receiver,  7 ;  Sale  of  Land,  1  ; 
Set-Off;  Setting  Aside  Sales,  1,  3;  Subrogation;  Taxes, 
1,  3;  Vendor,  2. 

Munioipal  Corporation. 

1.  Equity  will  not  enjoin  a  municipal  corporation  from  law- 

fully vacating  a  public  street.     Meredith  v.  Sayre^  557 

2.  In  1867,  lands  were  taken  for  a  street  extension,  an  award 

therefor  made  and  confirmed,  and  the  extension  de- 
clared to  be  a  street.  Possession  was  taken  by  the  city, 
the  street  opened  and  used  ever  since  as  such,  and  a 
sewer  built  therein,  but  the  award  was  never  paid.  In 
1878,  the  owners  of  the  lands  made  an  assignment  for 
the  benefit  of  their  creditors,  to  the  complainants,  who 
applied  to  the  city  for  the  award  and  were  refused. 
They  then  advertised  the  lands,  including  other  lands, 
also,  for  public  sale,  using,  for  that  purpose,  a  map 
designating  the  street  in  question  by  its  name  and  loca- 
tion.— Held^ 

(1)  That  complainants  were  entitled  to  relief  in  equity, 
and  would  not  be  sent  to  law  to  obtain  a  judgment  in 
ejectment  for  the  lands,  as  a  preliminary. 

(2)  That  the  statute  of  limitations  was  no  defence  on 
the  part  of  the  city. 

(3)  That  using  the  map,  as  stated,  was  not  a  dedication 

of  the  lands  in  dispute..     Gardner  v.  Jersey  Ciiyjf  586 

See  Constitution  ;  Dedication  ;  Jurisdiction,  1 ;  Mortoaob,  20. 
57 
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Negrligrence. 

1.  The  neglects  of  a  receiver  appointed  by  the  court  will  not 

be  regarded,  in  all  case?,  as  the  neglects  of  the  parties 
whose  interests  he  has  in  charge.     Chamberlain  v.  Lamed,  295 

• 

2.  Damages  caused  by  negligence,  to  be  recoverable,  must  be 

not  only  its  natural,  but  also  lU  proximate,  consequence. 
And  *' proximate,''  as  here  used,  means  closeness  of 
causal  connection,  and  not  nearness  in  time  or  distance, 
and  is  intended  to  qualify  the  generality  of  the  idea 
expressed  by  the  word  "  natural."     Kuhn  v,  Jewett^  047 

3.  In  cases  where  fire  is  negligently  started,  but  is  not  imme- 

diately communicated  to  the  property  destroyed,  but  is 
communicated  from  one  building  to  another  until  it 
reaches  the  property  destroyed,  causal  connection  will 
only  cease  when,  between  the  negligence  and  the  dam- 
age, an  object  is  interposed  which  would  have  prevented 
the  damage,  if  due  care  had  been  taken.    /(£.,  047 

4.  When  the  burning  matter  is  oil,  a  running  stream  may 

form  a  natural  link  in  the  chain  of  causation.    Id.j  647 

5.  Where  a  fire  originates  in  the  carelessness  of  a  defendant, 

and  is  carried  directly  by  a  material  force,  whether  it  be 
the  wind,  the  law  of  gravitation,  combustible  matter 
existing  in  a  state  of  nature,  or  a  running  stream,  to  the 
plain tifif's  property,  and  destroys  it,  the  defendant  is 
legally  answerable  for  the  loss.     Id,j  647 

See  Guardian,  1,2;  Solicitor,  3. 

Notice. 

1.  A  purchaser  of  lands  at  a  sheriff's  sale  under  a  judgment 

recovered  against  a  debtor  who  had  given  a  prior  mort- 
gage on  such  lands,  which  had  never  been  registered  and 
of  which  the  judgment  creditor  had  no  notice,  but  of 
which  such  purchaser  had  actual  notice,  takes  the  title 
free  of  the  lien  of  such  mortgage.     Sharp  y.  Sheaj  65 

2.  An  unrecorded  mortgage  was  excepted,  by  express  words, 

in  a  subsequent  conveyance  of  the  lands  by  the  mort- 
gagor, and  that  deed  recorded.  Afterwards,  the  mort- 
gage was  recorded. — Held,  that  such  exception  was 
constructive  notice  to  judgment  creditors  of  the  grantee, 
whose  judgments  were  recovered  before  the  mortgage 
was  recorded.     Weeierveli  v.  Wyckoff,  188 

3.  If  a  prior  mortgagee  releases  part  of  the  mortgaged  preni* 

ises,  to  the  prejudice  of  a  subsequent  encumbrancer  or 
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purchaser,  with  notice  of  such  subsequent  mortgage  or 
deed,  his  release  will  operate  as  a  discharge  of  his  lien,  to 
the  extent  of  the  value  of  the  land  released.  CognoeU  t. 
Stout,  240 

4.  Actual  notice  need  not  be  shown  in  such  a  case;  it  is 

enough  if  notice  of  sufficient  facts  out  of  which  the  sub- 
sequent equity  arises,  is  brought  home  to  the  mortgagee 
to  make  it  his  duty  to  inquire  before  acting.    Id,f  240 

5.  Mere  possession,  standing  alone,  without  the  mortgagee's 

knowing  who  has  possession,  and  without  notice  of  any 
facts  which  should  provoke  inquiry,  will  not  amount  to 
notice.    Id.,  240 

6.  In  .the  absence  of  express  notice  or  anything  to  excite 

inquiry,  a  mortgagee  has  a  right  to  presume  that  affairs 
remain  as  they  were  when  his  mortgage  was  executed, 
and  that  his  mortgagor  still  continues  to  be  the  owner 
of  the  mortgaged  premises.    Id,,  240 

7.  As  u  general  rule,  a  mortgagee  is  not  chargeable  with  notice, 

by  construction,  of  rights  acquired  in  the  mortgaged 
premises  subsequent  to  the  execution  of  his  mortgage. 
Id.,  240 

See  License,  4,  5;  Mostoaob,  2;  Pbaotiob,  11. 

o 

Orphans  Court. 

1.  The  orphans  court  is  not  limited  to  a  single  adjournment 
of  the  hearing  of  a  rule  to  show  cause  why  lands  should 
not  be  sold  to  pay  debts ;  and  an  order  for  such  adjourn- 
ment may,  on  due  notice,  be  revoked,  and  the  hearing 
brought  on.     Parker  v.  Reynolds,  290 

See  Appeal;  Executors,  1;  Lbgaot,  5. 

P. 

Parent  and  Child. 

1.  A  father  is  bound  to  support  bis  infant  child,  if  of  sufficient 

ability,  even  though  the  child  may  have  an  ample  estate 
of  its  own ;  but  if  the  father  is  not  able  to  support  his 
child,  or  not  able  to  support  it  according  to  its  station 
and  expectations,  a  court  of  equity  may  appropriate  its 
own  estate  to  its  support.    Stephens  v.  Howard,  244 

2.  Where  a  legacy  is  given  to  an  infant  unconditionally,  so 

that  it  vests  at  once,  but  is  payable  when  it  attains 
twenty-one,  or  at  any  other  future  time,  and  its  father  b 
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Dot  able  to  support  it,  and  the  interest  arising  from  the 
legacy  is  not  sufficient  for  that  purpose,  a  court  of  equity 
may,  in  advance  of  the  time  fixed  for  payment  by  the 
will,  order  the  principal  of  the  legacy  applied  to  the  8up> 
port  of  the  legatee.     Id,,  244 

3.  Such  an  order  should,  however,  only  be  made  after  a  refer- 

ence and  upon  satisfactory  proof  of  such  facts  as  clearly 
show  that  it  is  necessary.    Id,,  214 

4.  On  the  distribution  of  an  intestate's  estate,  after  his  death 

in  1874, — Held,  that  the  claim  of  his  granddaughter 
Rachel  (daughter  of  his  deceased  daughter)  to  a  share, 
could  be  resisted  by  proof  of  the  illegitimacy  of  her 
mother,  notwithstanding  intestate's  recognition^  of  Ra- 
chel's mother  as  his  daughter  by  an  entry  in  his  family 
Bible,  and,  also,  in  other  ways;  and  notwithstanding, 
also,  that  intestate,  his  wife  and  daughter  (Rachel's 
mother)  are  all  dead,  and  that  Rachel's  mother's  legiti- 
macy was  never  questioned  until  after  the  death  of  her 
father  and  mother  and  herself,  and  not  until  the  intes- 
tate's (her  father's)  estate  was  about  to  be  distributed. 
Bussom  V.  Forsyth,  277 

5.  On  account  of  her  husband's  abuse  of  marital  rights,  a  wife 

left  him,  in  November,  1875,  taking  with  her  their  two 
children.  Her  petition  for  a  divorce,  on  this  ground, 
was  denied,  upon  his  promise  of  conjugal  kindness  there- 
after. The  wife,  however,  refused  to  return  to  his  home, 
with  her  children,  notwithstanding  his  overtures  and 
entreaties. — Held,  that  the  wife's  acts  were  not  "  miscon- 
duct," within  the  meaning  of  the  statute,  sufficient  to 
take  away  from  her  the  possession  of  the  children,  the 
boy  being  now  about  eleven  and  the  girl  nine  years  of 
age ;  the  mother  being  capable  and  willing  to  support 
and  educate  them,  and  the  children  preferring  to  remain 
with  her.     English  v.  English,  738 

See  Evidence,  1,  2;  Guardian,  3;  Leoact,  6-8;  Wills,  1. 

Parties. 

1.  A  son,  who  was  also  one  of  the  administrators  of  his  father's 
estate,  filed  a  bill  for  the  specific  performance  of  a  con- 
tract to  convey  a  house  and  lot  to  him,  alleged  to  have 
been  made  by  his  father,  in  consideration  of  his  servicer. 
He  made  defendants  to  the  bill  his  brothers  and  sister.*, 
as  his  father's  heirs  at  law,  and,  also,  his  father's  widow, 
as  a  co-administrator. — Held,  that  the  widow,  as  an  admin- 
istratrix, represents  the  creditors,  since  the  lands  in  ques- 


5  Stew.]  INDEX.  887 


PartieB — Continued, 

tioD  may  be  needed  to  pay  decedent's  debts,  and  hence 
she  is  a  proper  party.     Co(faz  v.  CbffaXf  206 

2.  When  a  change  occurs  in  the  officers  of  a  corporation 
between  the  time  it  is  brought  into  court  and  the  time 
when  its  answer  is  filed,  the  answer  must  be  filed  by  the 
persons  who  are  officers  at  the  time  of  the  filing.  Mechan- 
ics National  Bank  of  Newark  v.  Burnet  Manufacturing  Co,,      236 

8.  A  bill  by  the  widow  and  heirs  at  law  of  a  vendee,  to  com- 
pel the  conveyance  of  woodlands,  paid  for  by  such 
vendee,  was  filed  against  the  surviving  executor  of  his 
co-vendee,  in  whose  name  the  title  had  been  taken  in 
trust,  such  executor  having  a  naked  power  of  sale.  On 
demurrer, — Held, 

(1)  That  the  personal  representative  of  the  vendee 
was  not  a  necessary  party  complainant,  because  all  the 
purchase-money  had  been  paid. 

(2)  That  the  widow  of  the  vendee  was  a  necessary 
party  complainant,  because  she  was  entitled  to  dower  in 
her  husband's  equitable  estate  in  the  lands,  at  the  time 
of  his  death. 

(3)  That  the  lands,  not  having  been  devised,  descended 
to  the  co-vendee's  heirs  at  law,  who  hold  it  subject  to 
the  power  of  sale  given  to  the  executor,  and  were,  there- 
fore, necessary  parties  defendant. 

(4)  That  the  vendee,  having  paid  one-half  of  the  pur- 
chase-money, having  been  in  possession  for  more  than 
forty  years  under  a  voluntary  partition,  and  the  trust  of 
his  co-vendee  being  shown,  the  complainants  are  entitled 

to  relief.     Hill  v.  Smith,  473 

See  Appeal,  3  ;  Election,  4,  5  j  Fraudulent  Convbyanck,  2. 

Partition. 

See  Parties,  3 ;  Sale  of  Land,  1. 

Partnership. 

1.  A  member  of  a  firm  whose  duty  it  is  to  keep  the  accounts, 
und  who  claims  that  he  has  omitted  to  enter  credits  to 
which  he  is  entitled,  will  be  required  to  make  the  most 
satisfactory  proof  of  the  mistakes  he  asks  to  have  cor- 
rected.    Van  Ness  v.  Van  Ness,  669 

See  Evidence,  7 ;  Fraud,  6,  7 ;  Mortgage,  4  j  Specific  Per- 
formance, 1. 

Pleadingr- 

1.  A  complainant,  under  a  judgment  at  law,  had  levied  on 

certain  property  which  was  claimed  by  the  defendant's 
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wife.  He  thereupon  filed  a  creditor's  bill,  alleging  that 
if  the  title  to  the  property  had  been  conveyed  to  the 
wife,  it  had  been  done  to  defraud  defendant's  creditors. 
The  wife  answered,  averring  that  the  property  was  abso- 
lutely hers,  by  gift  from  her  uncle,  for  the  consideration 
of  natural  love  and  affection,  and  denied  all  fraud  &c, — 
Held,  that  she  could  not  afterwards  set  up,  by  the  proofs, 
that  complainant  himself  was  implicated  in  the  fraud 
(if  any  had  been  proved)  by  which  the  property,  being 
her  husband's,  was  transferred  to  her  by  voluntary  con- 
veyance to  keep  it  away  from  his  creditors,  no  such 
allegation  being  made  in  the  answer.     Hart  v.  Schenck,     148 

2.  Under  the  act  to  quiet  titles  {Bsv,  p.  1189)  complainant 

filed  his  bill,  alleging  that  he  is  the  owner  in  fee,  and  in 
possession  of  certain  land  in  the  city  of  Elizabeth, 
described  in  the  bill ;  that  the  city  claims  title  to  the 
property,  or  some  part  of  it,  or  some  lien  thereon, 
whereby  complainant's  title  is  clouded,  the  value  of  the 
lot  impaired,  and  that  no  suit  is  pending,  &c.  The  bill 
also  prays  that  the  city  may  specify  its  title,  claim  or 
encumbrance,  how  it  was  obtained,  and  that  such  claim 
may  be  adjudged  to  be  void,  and  for  general  relief.  On 
demurrer. — Held, 

(1)  That  an  averment  that  complainant  is  the  owner 
in  fee  of  the  land,  and  in  possession,  is  a  sufScient  state- 
ment of  the  qualification  required  by  the  act,  *'in  peace- 
able possession,  claiming  to  own  "  the  land,  certainty  to  a 
common  intent  being  all  that  is  required  in  the  pleading. 

(2)  That  it  is  not  necessary  to  state  what  the  claim  is 
which  the  defendant  makes  or  is  said  to  make. 

(3)  That,  though  the  object  of  the  bill  may  be  to  reach 
a  claim  which  cannot  be  reached  by  this  suit,  inasmuch 
as  it  does  not  appear,  it  is,  of  course,  no  ground  of 
demurrer. 

(4)  Nor  is  it  ground  of  demurrer  that  no  ticket  was 
issued  with  the  subpa3na.     Ludington  v.  Elizabeth^  159 

3.  A  defendant  cannot,  by  answer  alone,  avail  himself  of  the 

defence  of  fraud  in  the  consideration  of  a  mortgage, 
which  does  not  go  to  the  extent  of  a  complete  nullifica- 
tion of  the  instrument;  but,  to  have  the  benefit  of  such 
a  defence,  he  must  have  recourse  to  a  cross-bill.  Parhsr 
V.  Jameson  y  222 

4.  The  defence  of  fraud  in  the  consideration  of  a  mortgage, 

which  does  not  overthrow  the  instrument,  but  merely 
reduces  the  amount  recoverable  upon  it,  cannot  be  made 
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on  answer  alone,  but  a  cross-bill  must  be  filed.  Parker 
V.  HarU,  225 

5.  A  bill  is  not  demurrable  if  it  contains  equitable  merits, 

although  it  be  admitted  that  some  of  the  other  circum- 
stances stated  can  be  of  no  avail.    Beading  v.  Stover^  326 

6.  A  mortgage  was  given   to  secure  a  bond  with  a  penalty  of 

$2,000,  conditioned  that  a  third  person,  F.  B.,  should, 
under  a  contemporaneous  written  agreement,  faithfully 
account  to  the  mortgagee  for  the  proceeds  of  sales  of  all 
goods  furnished  by  the  mortgagee  to  F.  B.,  as  his  agent, 
and  sold  by  F.  B.  on  commission. — Held,  that  a  bill  of 
foreclosure  alleging  that  F.  B.  had,  pursuant  to  such 
agreement,  sold  goods  and  had  not  accounted  for  the 
proceeds,  and  was  indebted  to  the  mortgagee  in  the  sum 
of  $2,000,  which  the  mortgagors  had  not  paid  (making 
F.  B.  a  party,  and  praying  an  answer  under  oath),  is 
good,  without  first  establishing,  by  suit  at  law,  the 
amount  of  F.  B/s  indebtedness.     Haskell  v.  BurdeUe^         422 

7.  A  bill  was  filed  to  foreclose  a  mortgage  for  both  principal 

and  interest.  A  plea  thereto,  purporting  to  be  a  plea  to 
the  whole  bill,  but  setting  up  a  defence  to  the  principal  of 
the  mortgage  only, — HeUi^  bad,  and  overruled.  Noe  v. 
Noe,  469 

8.  In  a  suit  under  the  quia  timet  act  [Rev,  p,  1189),  the  plead- 

ings did  not  allege  that  the  proceedings  under  which  the 
adverse  title  was  claimed  were  taken  under  a  void  law, 
but  merely  that  every  step  of  those  proceedings  was 
without  warrant  of  law.  Relief  was  denied  on  the 
ground  that  it  did  not  appear  that  the  complainants  had 
not  a  complete  and  adequate  remedy  at  law.  Bellows  v. 
Wilson,  481 

9.  The  answer  of  one  defendant  cannot  have  the  effect  of  an 

answer  as  against  a  co-defendan  t.  Admissions  contained 
in  the  answer  of  one  defendant  will  be  received  in  evi- 
dence against  a  co-defendant  where  the  parties  stand  to 
each  other  in  such  relation  that  the  admissions  of  the 
one  would  be  competent  evidence  against  the  other;  but 
a  co-defendant  having  filed  a  separate  answer  is  entitled 
to  every  defence  which  his  answer  will  allow  to  be  made 
under  it.     McElroy  v.  Ludlum,  828 

See  Insurance,  1 ;  Mortoagb,  1, 3, 10;  Subrogation,  5 ;  Usury,  1. 

PoBsession. 

See  Notice,  5 ;  Pleading,  2. 
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Posthumous  Ohild. 
See  Wills,  1. 

Practice. 

1.  A  final  decree  will  not  be  opened  to  let  in  a  defence,  where, 

from  the  affidavits  submitted,  it  appears  that  the  evi- 
dence to  sustain  such  defence  would  be  insufficient  to 
overcome  that  on  which  the  decree  was  founded.  Mot- 
ris  V.  Hinchmariy  204 

2.  A  defendant  who  postpones  the  hearing  of  a  cause  term 

after  term,  and  on  whom  an  order  to  close  his  testimony 
was  duly  served,  must  be  deemed  to  have  waived  all 
objections  to  complainant's  not  having  strictly  observed 
the  rules  of  this  court  restricting  the  time  for  taking  and 
filing  evidence.    Boon  v.  PierporU^  217 

3.  Where  a  sheriff  returns  a  subpoena  "  served,"  an  affidavit 

of  a  defendant  not  denying  that  he  was  served  with  a 
ticket,  but  merely  asserting  that  he  believes  that  he  was 
served  with  an  ordinary  subpoena  only,  and  that  he  had 
no  knowledge  or  information  that  the  bill  prayed  a 
decree  for  deficiency  against  him,  is  not  sufficient  to  set 
aside  such  decree,  regularly  entered  on  a  decree  pro 
confeseo,    Mulford  v.  Reilly^  419 

4.  A  master's  report,  on  exceptions,  will  be  taken  to  be  cor- 

rect until  error  is  shown.  His  conclusions  upon  the  facts 
will  be  considered  justified  by  the  evidence  until  the 
contrary  is  made  to  appear.     Van  Ness  v.  Van  Ness,    .       669 

5.  A  new  reference  will  not  be  ordered  in  a  matter  of  account, 

simply  because  the  exceptant  believes  that  a  more  thor- 
ough and  careful  examination  of  the  accounts  than  he 
has  made,  may  result  in  showing  a  mistake  in  the 
master's  report.     7rf.,  669 

6.  A  decree  by  confession,  regularly  obtained,  will  be  opened, 

even  after  enrollment,  for  the  purpose  of  giving  a  defend- 
ant an  opportunity  to  make  his  defence,  where  such 
defence  is  meritorious,  and  he  has  not  been  heard  in 
relation  to  it,  either  through  mistake,  accident  or  sur- 
prise.    Mutual  Lfife  Insurance  Co,  v.  Sturges,  678 

7.  Such  relief  may  be  given  upon  petition.     Id,,  678 

8.  A  decree  based  upon  the  default  of  the  defendant,  must  be 

such  a  decree  as  is  equitable  and  just  upon  the  facts 
stated  in  the  bill.    Id,,  678 

9.  A  complainant,  in  order  to  lay  a  proper  foundation  for 

relief,  must  state  his  right,  title  or  claim  with  such 
accuracy  and  clearness  that  the  defendant  may  be  dis- 
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tinctly  informed  of  the  nature  of  the  case  which  he  is 
called  upon  to  answer.    Id.f  678 

10.  It  is  not  proper  practice  to  move  to  dismiss  a  bill  for  want 

of  equity,  simply  upon  notice.  The  matter  should  come 
before  the  court  upon  demurrer.     Conover  v.  Huckmanf       685 

11.  The  practice  in  this  state  is,  on  a  reference  to  a  master, 

for  such  oflScer  to  take  the  testimony  and  hear  the  argu- 
ments of  counsel,  and  thereupon  to  make  up  and  file  his 
report  without  notice  to  the  respective  counsel.  Van 
Ness  V.  Van  Ness,  729 

12.  An  order  being  made  to  re-refer  an  account  stated  and 

filed  by  a  master,  *'  for  the  purposes  and  with  the  powers 
mentioned  in  the  original  order  of  reference,  to  state  an 
account  between  the  parties  with  particularity,  and  that 
the  said  master  have  power  to  take  further  evidence,''— 
Heldj  that  such  order  gave  authority  to  the  parties  to 
introduce  such  as  they  respectively  deemed  requisite.  Id,^  729 

See  Amendments;   Election;   Orphans  Court;   Parent  and 
Child,  3r 

Prescription. 

See  Easement,  4. 

Q. 

Quia  Timet. 

See  Pleading,  2,  8 ;  Solicitor. 

Quo  Warranto. 

See  Corporations,  6. 

R. 

Bculroads. 

1.  Railroads,   constructed  under  the  general   railroad   law, 

become,  ipso  facto,  public,  because  the  public  have  the 
right  of  passage  thereon  by  paying  reasonable  and  uni- 
form tolls,  and  that,  regardless  of  the  motives  of  their 
projectors  or  the  generality  of  their  probable  use.  Na- 
tional Docks  B,  R.  Co.  V.  Central  R,  R,  Cb.,  755 

2.  The  general  railroad  law  authorizes  the  organization  of  a 

company  to  build  a  railway  wholly  within  one  city.    Id,,  755 

See  Corporations,  6;  Eminent  Domain,  1. 

Beceiver. 

1.  A  receiver  has  power  to  adjust  by  agreement  the  rights  of 
claimants  under  the  mechanics  lien  law,  although  no 


892  INDEX.  [82  Eq. 

Receiver —  Continued. 

steps  beyond  filing  their  claims  had  been  taken.    DemoU 

V.  tSloekton  Paper  Ware  A(fg.  Co.  124 

2.  Where  such  claims  have /passed  into  judgment  with  the 

receiver's  knowledge,  they  should  be  regarded  as  estab- 
lished.   Id,,  124 

3.  Where  a  lien  claim  was  filed  after  the  beginning  of  the 

insolvency  proceedings  in  this  court,  it  is  not  necessary 
to  pursue  such  claim  to  judgment,  unless  so  required  by 
the  court  or  receiver.    Id.,  124 

4.  A  person  having  a  legal  cause  of  action  sounding  merely  in 

tort,  against  a  receiver  appointed  by  the  court  of  chan- 
cery has  a  right  to  pursue  his  redress  by  an  action  at  law. 
Pafys  V.  JeweU,  302 

5.  Such  action  cannot  be  brought  without  the  permission  of 

the  chancellor,  but  such  permission  cannot  be  refused, 
unless  the  claim  preferred  be  manifestly  unfounded  and 
vexatious.    Id.,  302 

6.  The  power  of  the  chancellor  in  this  respect  considered.    Id,,  302 

7.  After  a  second  mortgagee  had  obtained  an  order  of  sale  on 

foreclosure,  a  stay  was  procured  by  a  third  person,  £.  D., 
attacking,  in  this  court,  his  title  to  the  mortgage.  The 
mortgagor  oeing  in  possession  of  the  premises,  and  insolv- 
ent, and  no  taxes  or  interest  on  any  of  the  encumbrances 
having  been  paid  for  three  years, — Held,  that  the  second 
mortgagee  was  entitled  to  the  appointment  of  a  receiver 
of  the  premises,  pending  his  litigation  with  £.  D.  War- 
wick V.  Hammell,  427 

8.  A  creditor  filed  a  bill  alleging  that  an  uncle  of  the  defend- 

ant had,  in  carrying  on  a  dairy  farm  in  this  state,  con- 
tracted his  debt ;  that  the  defendant  claimed  that  his 
uncle  hadf  two  yeartS  before  his  death,  given  him  the 
farm  and  all  the  utensils  <&c.  thereon,  the  latter  orally 
and  without  consideration ;  that  the  defendant  was  a 
non-resident  and  insolvent,  and  had  sold  all  the  per- 
sonal property  and  threatened  to  remove  the  proceeds 
from  the  state;  that  the  farm  was  encumbered  to  its  full 
value ;  that  no  administrator  had  been  appointed  ;  that 
such  creditor  was  without  remedy  at  law-,  that  the 
defendant  was  liable  as  an  executor  de  eon  tori;  and 
praying  that  a  receiver  might  be  appointed,  and  defend- 
ant's attorneys  in  whose  hands  the  funds  had  been  put, 
restrained  from  paying  them  to  him.  On  demurrer, — 
Held, 

(I)  That  if  the  defendant  is  an  executor  de  ton  tort^ 
complainant  must  pursue  him  at  law. 
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(2)  That  the  circumstaixces  connected  with  the  alleged 
gift  of  the  personal  property  to  the  defendant;  that  he 
had  never  been  in  possesBion  or  asserted  any  claim 
thereto  until  after  the  uncle^s  death,  and  the  foregoing 
statements  in  the  bill,  justify  this  court  in  appointing  a 
receiver,  that  the  property  may  be  held  until  an  admin- 
istrator be  appointed,  and  directing  that  the  attorneys 
pay  over  the  proceeds  of  sale  to  him.    Flagler  v.  Blunt,      518 

See  Negliobncb,  1. 

Beooupment.  ^ 

See  8KT-0FF. 

Release. 

See  Corporation,  5. 

Remainder. 

1.  An  injunction  cannot  be  maintained  by  a  remainderman 

against  the  administrator  of  a  tenant  for  life,  to  prevent 
his  distributing  the  estate,  unless  he  can  prove  that  the 
executor  of  the  testator  paid  over  the  fund  which  be 
claims,  to  the  life  tenant.     Hinkle  v.  Jonta,  186 

2.  Where  executors,  carrying  on  business  under  a  will,  had, 

without  authority,  used  the  proceeds  of  the  business  to 
improve  lands  of  the  testator  not  subjected  to  the  risks 
of  trade,  and  which,  under  the  will,  belonged,  in  remain- 
der, to  married  women  and  infants, — Held^  that  this 
would  not  justify  the  court  in  charging  the  estate  of 
these  remaindermen,  to  any  extent,  with  the  trade  debts. 
Laible  v.  Ferry,  791 

See  Waste. 

Riparian  Righta. 

See  Covenant:  Soverbiontt. 

s. 

Sale  of  Land. 

1.  A  mortgage  on  his  share  of  certain  lands  had  been  given 
by  one  of  two  tenants  in  common.  Under  partition  pro- 
ceedings, and  at  the  master's  sale,  notice  of  its  existence 
was  given  to  the  master  and  to  the  assembly,  whereupon 
the  master  directed  the  auctioneer  to  sell  the  property 
"subject  to  all  legal  and  prior  encumbrances."  The 
premises  were  bought  by  the  co-tenant,  at  their  full  . 
value,  and  with  the  understanding,  on  her  part,  that  the 
mortgage  was  to  be  paid  out  of  her  co- tenants  share  of 
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the  purchase-money .-^ffe^,  that  the  master^s  notice  was 
unnecessary,  since  the  decree  ordered  the  premises  to  be 
sold,  without  mentioning  any  encumbrances,  and  the 
sale  was  to  be  made  clear  of  encumbrances,  and  that  the 
sale  would  be  confirmed  and  the  mortgage  paid  out  of 
the  half  of  the  proceeds  representing  the  share  on  which 
it  is  a  lien.    Steen  v.  Clayton^  121 

2.  When  a  sheriff,  without  instructions,  adjourned  the  sale  of 
valuable  property  from  week  to  week  in  his  ofiBce,  and 
then  sold  without  any  further  advertisement,  it  appear- 
ing that  the  owner  of  the  property  sold  had  been  misled 
by  such  course,  and  was  unaware  of  the  sale, — Held,  that 
it  was  proper  to  set  such  sale  aside  upon  equitable  terms. 
Chamberlain  v.  Lamed,  295 

See  Setting  Aside  Sales. 

Savings  Banks. 

1.  A  savings  bank,  under  a  special  charter,  was  authorized  to 
receive  and  invest  deposits  for  the  benefit  of  the  depos- 
itors, the  income  or  profit  to  be  divided  among  them, 
after  reasonable  deductions  for  necessary  expenses,  the 
principal  to  be  repaid  to  the  depositors  at  such  times 
and  with  such  interest  and  under  such  regulations  as  the 
board  of  managers  should,  from  time  to  time,  prescribe. 
Under  their  regulations  they  not  only  received  deposits 
participating  in  the  profits  and  not  payable  except  on 
thirty  days'  notice,  but  also  another  kind  of  deposits 
(called  by  them  "special  deposits")  which  were  not  to 
participate  in  the  profits,  and  were  to  be  repaid  (not 
redelivered)  to  the  depositors,  without  any  preliminary 
notice.  Both  kinds  of  deposits  were  intermingled  in 
the  funds  of  the  bank,  undistinguishably.  Under  insolv- 
ent proceedings,  a  receiver  was  appointed. — Heldy 

(1)  That  such  an  institution  is  a  mere  trustee  for  the 
benefit  of  the  depositors. 

(2)  That  a  depositor  who  borrowed  money  from  the 
bank,  secured  by  his  note  or  mortgage,  cannot  offset  his 
debt  against  the  amount  of  his  deposit  at  the  time  when 
the  decree  of  insolvency  was  made. 

(3)  That  the  so-called  "special"  depositors  are  not 
entitled  to  priority  in  payment  over  the  other  class  of 
depositors. 

(4)  That  debts  and  expenses  contracted  by  the  bank 
in  carrying  on  its  ordinary  business,  are  to  be  preferred. 
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(5)  That  a  claim,  under  a  covenant  in  the  lease,  for 
rent  accruing  after  the  surrender  of  the  premises  to  the 
lessor  by  the  receiver,  cannot  be  maintained. 

(6)  That  money  paid  to  the  bank  in  exchange  for  its 
check,  given  for  the  accommodation  of  the  payee,  which 
was  dishonored,  presumably  went  into  the  funds,  and  the 
debt  should  be  preferred. 

(7)  That  checks  given  to  depositors,  on  account  of 
deposits,  are  not  to  be  preferred.  Stockton  v.  Mechanics 
and  Laborers  Savings  Bank^  163 

.  2.  The  charter  of  a  savings  bank  authorized  it  to  accept  and 
execute  any  trusts  committed  to  such  bank,  by  any  per- 
son, by  will  or  otherwise,  or  by  order  of  any  court. 
Under  a  family  agreement,  $25,000  were  deposited  in  the 
bank,  to  pay  $1,460  per  annum  to  the  widow,  for  life,  and 
the  surplus  of  the  income  from  such  deposit,  if  any,  to 
her  children.  The  bank  was  subsequently  taken  under 
the  control  of  this  court,  on  a  deficiency  of  assets  to  pay 
its  depositors  in  full. — Held^ 

(1)  That  it  was  not  established  by  proof  that  such 
deposit  was  taken  by  the  \  ank  as  a  special  trust,  or  as  a 
deposit  differing  materially  from  the  other  ordinary 
deposits  of  the  bank. 

(2)  That  such  deposit  is  not  entitled  to  preference  in 
payment  over  others. 

(3)  That  even  if  the  trust  claimed  had  been  shown, 
nothing  in  the  charter  gives  the  fund  the  priority 
claimed,  and  it  would  not  be  entitled  to  it.  Vail  v.  New- 
ark Savings  InstUiUion,  627 

3.  A  statute  authorized  savings  banks  to  invest  in,  inter  alia, 
bonds  of  cities,  towns,  counties  or  villages  in  this  state, 
and  any  interest-bearing  obligations  (except  improve- 
ment certificates)  of  the  place  where  the  bank  is  situated, 
and  first  mortgages  on  land  in  this  state.  On  application 
for  directions  as  to  investments  of  new  deposits  in  a  sav- 
ings bank  under  the  superintendence  of  this  court, — 
Held, 

(1)  That  the  statute  does  not  justify  such  investments 
in  the  bonds  oi  any  municipality  of  this  state;  discretion 
and  prudence  must  be  used  in  selecting  such  bonds, 
because  they  are  not  always  good  security. 

(2)  That,  in  investing  in  mortgages,  in  addition  to  the 
requirements  of  the  statute,  viz.,  that  such  mortgages 
must  be  first  liens  on  real  estate  worth,  if  improved  and 
productive,  at  least  double  the  amount  loaned,  and  if 
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not  improved  and  productive,  seventy  per  cent,  more, 
and  are,  also,  to  be  reported  upon  and  certified  by  a 
committee  of  the  managers — there  must  be  a  certificate 
of  the  counsel  of  the  bank  that  the  title  is  good  and  the 
mortgage  legally  valid,  and,  also,  a  certificate  in  writing, 
by  a  master  designated  by  this  court,  approving  the 
security  as  a  proper  and  unexceptionable  investment  of 
trust  money.    Newark  Savings  Institution  Casef  644 

Betting  Aside  Sales. 

1.  Complainants'  mortgage  for  $12,500,  covering  five  houses, 

was  given  in  June,  1873.  In  July,  1874,  the  mortgagor 
sold  three  of  the  houses  for  $15,500,  his  grantee  paying 
him  $8,000  in  cash,  and  assuming  $7,500  of  complain- 
ants' mortgage  as  part  of  the  consideration,  with  interest 
thereon  from  April  Ist,  1874.  On  foreclosure  the  grantee 
bought  the  three  houses  for  1(5,000,  and  the  complainants 
bought  the  remainder  of  the  premises  for  $3,000. — HeU, 
that  complainants  could  claim  of  grantee,  as  a  deficiency 
on  the  foreclosure,  only  the  difference  between  the 
$7,500  assumed  by  him,  with  the  unpaid  interest  thereon 
from  April  Ist,  1874,  and  the  $5,000  paid  by  him  at  the 
foreclosure  sale. — Ileld,  also,  that  if  the  amount  bid  at 
the  sale  by  the  complainants  was  made  under  a  mistake, 
the  sale  would  be  set  aside  on  terms.  Commissioners  of 
the  Sinking  Fund  of  New  Jersey  v.  Peter,  1  13 

2.  A  public  sale  was  set  aside,  where,  owing  to  a  misunder- 

standing between  the  counsel  of  a  mortgagor  and  the 
counsel  of  a  bidder  who  would  have  offered  $1,800  there- 
for, lands  worth  $2,500  were  sold  for  about  $1,400.  Banta 
V.  Brown,  41 

3.  On  the  foreclosure  of  a  second  mortgage,  the  premises  were 

ordered  to  be  sold  to  satisfy,  in  the  first  place,  the  first 
mortgage,  and,  secondly,  the  second  mortgage.  Owing 
to  a  misunderstanding  of  the  solicitors  of  the  parties,  the 
premises,  worth  $2,500,  were  bought  by  the  first  mort- 
gagee for  $25. — Held,  that  the  sale  should  be  set  aside 
on  the  ground  of  surprise  and  inadequacy  of  price,  the 
surprise  consisting  in  the  misunderstanding  on  the  part 
of  the  second  mortgagee,  who  was  the  obligor  in  the 
bond  secured  by  the  first  mortgage,  that  the  bid  was  for 
the  property,  subject  to  the  first  mortgage.  Van  Arsdalen 
V.  Vail,  189 

8u  Salb  of  Land. 
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Set-Off. 

1.  A  foreclosure  suit  is  so  far  a  proceeding  in  rem  as  to  exclude 

the  defence  of  set-off.    Parker  v.  Hartt^  225 

2.  Recoupment  is  the  right  to  offset  unliquidated  damages, 

while  the  right  of  set-off,  as  distinguished  from  recoup- 
ment, comprehends  only  liquidated  demands,  or  those 
capable  of  being  ascertained  by  calculation.     Id,^  225 

Solicitor. 

1.  At  the  time  of  a  divorce  a  vinculo^  for  the    husband's 

offence,  the  wife  took  no  decree  for  alimony,  because  her 
husband's  father  promised  to  provide  for  her  for  life, 
which  promise  he  kept  until  his  death.  Afterwards  her 
husband  made  provision  for  her  irregularly,  and  finally 
discontinued  it  altogether.  Thereupon  the  wife,  with 
her  friends,  employed  a  solicitor  to  obtain  alimony  for 
her,  giving  him  a  written  promise  that  she  would  be 
governed  by  his  advice,  and  not  accept  any  proposition 
of  settlement,  or  sign  any  paper  in  the  matter,  without 
his  consent. — Heldj  that,  notwithstanding  such  agree- 
ment, she  had  a  right  to  make  a  bona  Jide  settlement 
with  her  husband  without  her  solicitor's  co-operation, 
and  that,  in  the  absence  of  proof  of  collusion,  her  solic- 
itor had  no  professional  claim  to  prevent  the  subsequent 
dismissal  of  the  proceedings  instituted  by  him  for  ali- 
mony.    Gregory  v.  Qregory^  424 

2.  An  order  was  granted  to  show  cause  why  a  defendants 

share,  as  an  heir  at  law,  of  moneys  in  the  hands  of  com- 
missioners in  partition  of  his  father's  lands,  should  not 
be  applied  to  the  payment  of  a  fee  of  complainant's 
counsel,  such  payment  having  been  previously  ordered. — 
Heldy  that,  such  share  appearing  to  have  been  bona  fide 
assigned,  it  could  not  be  reached ;  nor  (of  course)  could 
the  bona  fides  or  consideration  of  the  assignment,  to  the 
same  person,  of  a  legacy  to  the  defendant  from  his  uncle, 
be  tried  in  this  proceeding.     Oraier  v.  Crater^  484 

3.  A  bill  in  equity  will  not  lie  against  an  attorney  for  damages 

for  negligence  in  investigating  a  title,  but  otherwise  if 
such  attorney  becomes  a  trustee  to  invent.  Nanerede  v. 
Voorhis,  524 

4.  The  evidence  showing  that  the  attorney,  in  this  case,  prom- 

ised the  complainant  to  obtain  first  mortgages  for  her, 
he  was  held  (it  being  a  case  of  mingled  trust  and  agency) 
accountable  for  the  amount  of  the  encumbrances  on  the 
property  prior  to  hers,  but  not  for  any  subsequent  depre- 
ciation in  its  value,  caused  by  general  business  depres- 
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Bion,  the  property  at  the  time  of  loaning  being  shown  to 
have  been,  apart  from  the  prior  encumbrances,  abundant 
security.    /</.,  524 

See  Attaobmbnt,  1. 

Sovereignty. 

1.  Sovereign  states  cannot,  without  their  consent,  be  sued  in 

their  own  courts,  where  no  provision  to  the  contrary 
exists  in  their  constitutions  or  by  special  enactments. 
American  Dock  Ac.  Co,  v.  Trustees  of  Public  Schools,  428 

2.  In  1872,  the  state  granted  certain  lands  under  water  to  the 

West  Line  Co.,  which,  as  part  of  the  consideration,  gave 
thereon  a  mortgage  of  $82,000  to  the  Trustees  for  the 
Support  of  Public  Schools.  The  complainants  claim 
that  at  the  time  of  this  grant  they  were  in  possession  of 
the  mortgaged  premises  under  an  indefeasible  title ;  that 
the  grant  was  in  violation  of  their  vested  rights;  that,  in 
1874,  they  themselves  obtained  from  the  riparian  com- 
missioners of  the  state  a  grant  of  certain  contiguous 
premises,  by  an  instrument  containing  an  agreement 
that,  in  case  the  state  had  no  right  and  power  to  vest  the 
title  to  the  mortgaged  premises  in  the  West  Line  Co.  by 
the  grant  of  1872  (which  right  the  instrument  declared 
was  claimed  by  the  state  but  denied  by  the  complain- 
ants), then  the  state  should  release  to  the  complainants, 
free  from  any  encumbrance  thereon  by  mortgage  given 
to  the  state,  all  its  right,  title  and  interest  in  the  premises. 
On  foreclosure  of  their  mortgage  by  the  trustees, — Held, 
that  neither  the  trustens  nor  any  prior  grantees  of  the 
mortgaged  premises  could  be  enjoined  from  proceeding 
with  the  foreclosure  and  sale  by  reason  of  the  agreement 
in  the  grant  of  1874,  or  by  reason  of  complainant's  claim 
to  have  it  specifically  performed,  because,  even  if  binding 
on  the  state,  the  state  cannot,  in  its  own  courts,  be  com- 
pelled to  perform  it,  and  also  because  if  the  trustees  are 
other  than  the  mere  agents  of  the  state,  it  is  not  binding 
on  them  or  on  any  grantee  of  the  state  prior  to  1874.    Id.,  428 

«S><?  Corporation,  7  j  Covenant,  2 ;  Mortgaob,  20. 

Specific  Performance. 

1.  By  articles  of  partnership,  M.  and  A.  stipulated  that  at  the 
end  of  three  months  after  the  death  of  either  of  them,  a 
valuation  of  all  their  partnership  assets  and  property, 
including  real  estate,  should  be  made,  according  to  the 
amount  of  capital  invested ;  and  that  the  survivor  should 
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have  one  year  thereafter  to  take  and  pay  the  value  of 
such  share  to  the  legal  representatives  of  the  decedent. 
One  partner  (A.)  died  intestate. — Held,  that  M.  was  enti- 
tled to  specific  performance  of  the  contract,  which  of 
itself  constituted  an  equitable  conversion  of  the  real 
estate,  and  that  the  proceeds  must  be  divided  among  the 
intestate^s  next  of  kin.     Maddoek  v.  Asthun/,  181 

2.  In  consideration  of  the  conveyance  of  a  strip  of  land  lying 
between  the  buildings  of  complainant  and  defendant, 
the  latter  agreed  to  construct,  on  such  strip,  stairs  for 
the  use  of  both  buildings,  of  a  certain  width,  and  with  . 
the  platforms  built  so  as  to  enter  the  several  stories  of 
complainant*s  building  on  a  level.  Specific  performance 
decreed,  even  after  the  defendant  had  finished  his  own 
building  and  also  the  stairs,  the  latter  not  conforming  to 
the  agreement,  either  in  width  or  in  the  location  of  the 
platforms.     Gregory  v.  Ingwersen,  199 

See  Trvsts,  2,  4. 
Statutes  of  Great  Britain.  . 

21  and  n  Vict,  c.  STf T. 307 

Statutes  of  New  Jersey  (Private). 

Newark  Savings  Institution,  P.  L,  184?  p.  107 631 

New  Egypt  and  Farmingdale  R.  R.,  P.  L.  1869  p,  Jff2 370 

New  Jersey  Mut.  Life  Ins.  Co.,  P.  L.  1863 p,  S95 820 

Riparian  Improvement,  White  et  al,  P.  L,  1860 p,  229 607 

Shrewsbury  Mut.  Ins.  Co.,  P.  L.  1838  p.  190 515 

Statutes  of  New  Jersey  (Public). 

Certiorari,  Ttev.p.  99,  i  9 5 

Rev.  p,  1273  J  1 5 

Chancery,  Bev,  p.  109  i  28. 420,  681 

Hev.  p.  117  i  72 131,  440 

Hev.p.  118  i  76 148 

Rev.  p.  120  i  88 118 

Pat.  p.  428,  R.  S.  702 772 

Conveyances,         Rev.  p.  153  i  4 i08 

Rev.  p.  154  i  9 108 

Corporations,         Rev.  p.  191  U  77,  80 815 

Descent,  Rev.  p.  298  i  4 546 

Divorce,  Rev.  p.  318  I  20 25 

Drainage,  P.  L.  1868  p.  1181 B 486 

P.  L.  1870  p.  602 493 

Drunkards,  Rev.  p.  325  i  4 23 

Essex  Co.  Road  Board,     P.  L.  1869  p.  957 673 

58 
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Evidence,  lUv.  p.  378  i  S 208,  610 

Rev,  p.  S78  i  5 34,  484 

Rev.  p.  387  {  5S 172 

Frauds  and  Perjuries,      Rev,  p,  444  i  ^ 781 

Insurance,  Rev.  p.  617  i  56 815 

Land  Improvement,        Rev,  p.  567 537 

Mechanics  Lien,  Rev.  p.  673  i  ^3 666 

Mortgages,  Rev.  p.  706  i  22 (S 

Rev,  p.  709  i  39 655 

Municipal  Corporations,  Newark,  P,  L,  1857  p,  167 3 

P.  L.  1868  p.  1002 2.. 

Paterson,  P.  L.  1871  p,  808 387 

Orphans  Court,  Rev.  p,  754  i  ^^ ^'*7 

Rev.  p.  771186 275 

Quia  Timet,  Rev.  p.  1189 2,  160,  432,  -182 

Railroads,  Rev.  p.  909  H  i,  15,  26 765 

Rev.  p.  924  i  3^ 583 

Sale  of  Land,         Rev.  p.  1043  i  7  66 

Rev.  p.  1045  i  15 5,  483 

Savings  Ban^,  P.  L.  1878  p.  393 645 

Trc^asury,  Rev.  p.  1223  J  69 433 

Wills,  Rev.  p.  1246  I  19 59 

Statutes  of  United  States. 

Rev.  Stat,  §§  6136,  5137 808 

StayiDgr  Proceedings  at  Law. 

1.  Evidence  newly  discovered,  relevant  and  material,  which 
appears  not  to  have  been  undiscovered  through  the 
appellants'  laches  or  negligence,  consisting  of  a  letter 
and  also  a  written  agreement  in  respondents'  possession 
during  the  trial  at  law,  constitutes  ground  sufficient  for 
staying  proceedings  on  the  judgment  obtained  at  law,  and 
for  ordering  a  retrial.     Cairo  &  Fulton  R.  R.  Co.  v.  Htus^     397 

See  Estop PBL,  2-4. 

Subrogation. 

1.  Even  if  his  mortgage  be  invalid,  the  mortgagee  is,  neverthe- 

less, under  the  circumstances,  entitled  to  subrogation  to 
the  rights  of  the  former  mortgagee  and  the  city,  to  pay 
off  whose  encumbrances  his  money  was  lent.  Homceo- 
patkie  Mut.  lAfe  Ins.  Co,  v.  Marshall,  103 

2.  In  adjusting  the  priorities  of  several  encumbrancers  on 

lands  of  an  insolvent  corporation  in  the  hands  of  the 
receiver  of  this  court, — Held,  that  banks  which  had 
loaned  money  to  such  corporation  on  notes  endorsed  by 
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its  directors,  were  entitled  to  be  subrogated  to  the  rights 
of  such  directors,  under  a  mortgage  given  to  them  by 
the  corporation  to  indemnify  them  for  such  endorse- 
ments.   DemoU  V.  Stockton  Paper  Ware  Manufacturing  Co,      124 

3.  Where  a  payment  is  made  by  a  stranger  to  a  debtor,  in  the 

expectation  of  being  substituted  in  the  place  of  the 
creditor,  he  is  entitled  to  subrogation.  TracUs7nen's  Build' 
ing  dkc.  Association  v.  Thompson^  133 

4.  The  complainant  advanced  money  to  a  debtor  to  discharge 

two  mortgages  on  the  debtor's  lands,  the  first  one  for 
$1,&00  and  the  second  for  $500,  and  to  receive  in  their 
place  a  first  mortgage  for  $2,200.  The  $1,500  mortgage 
was  so  paid  and  discharged,  but  the  second  one,  although 
paid  and  cancelled  of  record,  was  at  the  time  in  the 
hands  of  an  innocent  assignee,  and,  being  cancelled 
without  his  knowledge,  was  re-instated. — Held,  that  the 
complainant  was  entitled  by  subrogation  to  the  rights  of 
the  $1,500  mortgage.    Id,,  133 

5.  A  second  mortgagee  paid  certain  taxes  and  assessments 

imposed  on  the  premises,  after  a  sale  to  the  city  for  their 
non-payment,  and  took  an  assignment  of  the  certificates 
of  sale,  such  taxes  and  assessments  being,  by  the  charter, 
a  lien  prior  to  other  encumbrances.  On  foreclosure  of 
the  first  mortgage, — Held,  that  he  was  entitled,  by  equit- 
able subrogation,  to  the  city's  lien,  and  to  re-imburse- 
ment  for  whatever  sums  he  had  paid  for  legal  and  valid 
claims  of  the  city,  and  that  he  could  obtain  relief  by 
answer.    Fiacre  v.  Chapman^  463 


T. 


^<^ 


Taxes. 

1.  Although  a  municipal  charter  did  not  expressly  declare 
that  taxes  on  lands  within  the  city  limits  should  be  para- 
mount to  any  lien  thereon,  yet  taxes  assessed  subse- 
quently to  the  making  and  recording  of  a  mortgage  on 
such  lands,  were  held  to  be  a  prior  lien,  because  such 
lands  were,  by  the  charter,  to  be  assessed  at  their  full 
and  fair  value ;  and  mortgages  thereon  were  not  taxable 
in  the  hands  of  residents  of  this  state ;  and  a  mortgagee 
or  any  person  interested  might  redeem  such  premises 
after  a  tax  sale;  and  that,  notwithstanding  the  charter 
required  the  tax  sale  purchaser  to  give  notice  to  the 
owner,  after  such  purchase,  and  contained  no  express 
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direction  as  to  such  notice  being  given  to  the  mortgagee. 
Paterson  t.  O'NeiU^  386 

2.  An  assessment  for  benefits  is  a  tax,  and  may,  in  the  discre- 

tion of  the  legislature,  be  made  a  lien  superior  to  all 
prior  estates  and  rights  in  the  land.  Howell  v,  Euex  Co, 
Head  Board,  672 

3.  A  statute  which  makes  taxes  a  lien  on  land,  and  gives  a 

mortgagee  a  right  to  redeem,  and  to  tack  the  money  paid 
in  redemption  to  hb  mortgage  debt,  and  provides  that 
his  rights  under  his  mortgage  shall  not  be  divested  with- 
out notice  that  the  mortgaged  premises  have  been  sold 
for  taxes,  sufficiently  indicates  the  purpose  of  the  Iim?- 
maker  to  make  the  tax  lien  paramount,  to  entitle  it  to 
override  all  prior  mortgages  on  the  land,    iff.,  672 

See  Eminent  Domain,  3,  4;  Mortgaob,  20. 

Tenant  for  Life. 

See  Remainder  ;  Waste. 

Time. 

See  Appeal,  2;  Mechanics  l.ien,  3;  Practice,  2. 

Trusts. 

1 .  A  testator  gave  his  executors  a  power  to  sell  any  or  all  ot 

his  lands,  and  to  pay  over  the  rents  from  the  time  of  his 
death  until  the  time  of  such  sale,  after  deducting  the 
charges  thereon,  to  the  persons  designated  by  him.  The 
executors  have  in  hand  a  considerable  sum  belonging  to 
B.,  one  of  such  persons. — Held,  that  this  constitutes  nn 
active  trust,  within  the  exemption  of  the  statute  (Rev. 
p.  120  i  88)t  and  that,  consequently,  the  fund  cannot  be 
reached  to  satisfy  a  judgment  creditor  of  B.  Force  v. 
Brown,  1 18 

2.  The  evidence  showed  that  Cornelius  Vreeland,  in  consider- 

ation of  a  legacy  of  $30,000  to  him,  promised  the  testator, 
verbally,  to  give  complainants  $10,000  thereof;  that 
Vreeland,  after  testator's  death,  admitted  the  trust 
orally,  and,  also,  executed  a  written  promise  to  that 
effect,  without  any  deceit  or  misrepresentation. — Held, 
that  specific  performance  of  such  promise  would  be 
decreed,  notwithstanding  a  subsequent  retraction  of  the 
written  promise.     Williams  v.  Vreeland,  135 

3.  A  trust  was  created  to  provide  a  home  for  a  wife  and  her 

children ;  to  raise  a  specified  sum  by  a  sale  of  certain 
lands,  and  ^'  to  invest  in  good  securities "  and  pay  the 
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income  of  such  sum  to  the  ce^tuis  que  trusty  with  power  to 
convey  the  homestead  and  *'  to  change  the  investments 
at  his  (the  trustee's)  discretion  from  one  good  security  to 
another";  and  providing  that  the  trustee  should  *'not 
be  liable  or  responsible  for  any  other  cause,  matter  or 
thing  except  my  own  willful  and  intentional  breaches  of 
the  trust,"  The  trustee  sold  part  of  the  lands,  taking 
therefor  second  mortgages  to  secure  the  bonds  given  for 
purchase-money,  by  the  grantee,  a  married  woman, 
alleged  to  have  been  at  that  time  responsible.  The  lands 
sold  consisted  of  town  lots,  and  the  trustee  sold  every 
alternate  lot.  It  also  appeared  that  the  trustee  procured 
no  appraisement  of  the  value  of  the  premises  mort- 
gaged ;  did  not  ascertain  for  how  much  they  rented,  and 
did  not  himself  think  they  were  worth  double  the  encum- 
brances thereon,  and  that  the  sales  were  made  without 
the  direction  or  approval  of  the  wife. — Held, 

(1)  That  selling  every  alternate  lot  in  such  a  tract, 
with  the  intention  of  benefiting  those  remaining  by  the 
subsequent  improvements  on  those  sold,  was  a  fair  exer- 
cise of  discretion. 

(2)  That  the  trustee  was  liable  for  the  loss  to  the 
estate  by  reason  of  his  taking  the  second  mortgages  for 
the  lots  sold,  and  that  the  clause  above  quoted  in  tho 
trust  deed  did  not  exonerate  him  ;  nor  the  fact  that  the 
trustee,  being  in  doubt  as  to  the  propriety  of  acceptin;: 
such  securities,  consulted  counsel,  who  advised  him  that 
such  mortgages  were  proper  investments  (it  appeared 
that  the  trustee,  who  was  himself  a  counsellor  at  law, 
was  not  satisfied  with  the  investments,  but  only  intended 
that  they  should  be  temporary,  and  had  never  been  able 
since  then  to  convert  them  into  "  productive,  absolute 
securities");  nor  the  fact  that  the  grantee  and  obligor, 
when  the  bonds  were  given,  was  financially  responsible. 

(3)  That  the  proper  measure  of  indemnity  is  the  value 
of  the  property  at  the  time  of  sale,  with  interest.  Gil- 
more  y.  Tuttle,  611 

4.  Equity  will  enfore  a  parol  promise,  made  by  a  legatee  to  a 
testator,  to  hold  the  legacy  for  the  benefit  of  a  third 
person.  Parol  evidence  is  not  competent  to  vary  a  will ; 
the  ground  upon  which  the  trust  is  enforced  is  simply 
that  of  fraud  practiced  by  the  party  on  whom  the  trust 
is  fastened.     Vreeland  v.  Williams^  734 

6.  To  maintain  the  bill,  two  facts  must  concur :  First — that 
the  testator  gave  the  legacy  to  the  defendant,  not  for  his 
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own  benefit,  but  as  a  trustree  for  the  complainant.  Sec- 
ondly— that  the  testator^s  intention  was  made  known, 
before  his  death,  to  the  legatee,  and  the  legacy  was 
accepted  by  him  on  this  footing.    Id,,  734 

6.  Any  declaration  of  intention  on  the  part  of  a  testator,  dif- 

ferent from  that  expressed  in  the  will,  is  incompetent  as 
evidence,  unless  it  was  communicated  to  the  legatee, 
assented  to  by  him,  and  such  assent  acted  upon  by  the 
testator.    Id,,  734 

7.  Where  a  testator  bequeathed  one-third  of  the  residue  of 

his  estate  to  his  executors  as  trustees,  in  trust,  to  pay  the 
net  income  and  interest  thereof  to  his  daughter,  during 
her  natural  life, — Held,  that  the  daughter  was  entitled  to 
the  interest  which  accrued  from  the  date  of  the  testa- 
tor *s  death.     Green  v.  Blaekwell,  768 

8.  A.  Uooley,  a  member  of  a  firm,  died,  leaving  in  his  will  a 

direction  to  his  trustees  to  withdraw  his  interest  from 
the  firm  business  as  soon  as  practicable,  and  invest  the 
proceeds.  The  trustees,  with  a  third  person,  formed  a  new 
firm  and  kept  the  stock  of  the  old  firm  in  their  business, 
allowing  the  Hooley  estate  $53,000  for  the  interest  of  the 
deceased.  This  sum  was  never  paid  to  the  estate  and 
invested.  More  than  three  years  after  the  death  of  H., 
the  trustees  borrowed  of  Ross  $7,100,  to  be  used  in  the 
business  of  the  new  firm  for  the  purpose,  as  they  allege, 
of  enabling  them  to  pay  to  the  Hooley  estiite  the  firm 
debt  of  $5d>000.  As  collateral  security  for  such  loan, 
they  assigned  to  Ross  **a  trust  mortgage,  which  they  held 
as  such  trustees.'' — Held, 

(1)  That  such  assignment  was  a  breach  of  trust,  inas- 
much as  the  proceeds  therefrom  were  to  be  applied  to 
the  aid  of  a  business  of  which  the  trustees  were  partners, 

(2)  That  the  facts  in  the  case  show  that  Ross  knew  of 
the  purpose  for  which  the  money  was  borrowed,  and  that 
he  knew  the  facts  which  made  its  borrowing  a  breach  of 
trust;  and  hence,  there  should  be  a  decree  that  he  re-as- 
sign the  mortgage.     Ross  v.  Fitzgerald,  838 

See  Distribution,  1;  Mortoaob,  19;  Sayinqs  Banes,  2;  Solici- 
tor, 4. 

u. 

Undue  Influence. 
See  Wills,  2,  4. 
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Usury. 

1.  A  mere  reference,  in  an  answer,  to  an  agreement  for  usury , 
that  *'  by  said  corrupt  and  usurious  contract  [the  mort- 
gagee] was  to  receive  and  has  already  received  and  taken 
more  than  seven  dollars  for  the  forbearance  of  one  hun- 
dred dollars  a  year,"  no  agreement  whatever  being  set 
out,  is  insufficient.    Dawes  v.  Cammua^  456 

V. 

Variance. 

See  Executors,  5 ;  Pleading,  1. 

Vendor  and  Vendee. 

1.  In  September,  1874,  the  complainant  exchanged  certain 
*'  unseated  "  lands  in  Pennsylvania  for  property  of  defend- 
ants' testatrix  in  this  state,  by  deeds  with  full  covenants. 
After  testatrix's  death,  in  January,  1875,  her  executors, 
the  defendants,  discovered  that  there  was  no  title  in 
complainant  on  record  for  the  Pennsylvania  lands,  and 
that  it  had  been  sold  for  taxes  in  June,  1874,  and  the 
tax  title  had  become  absolute.  In  June,  1877,  they  paid 
the  owners  of  the  tax  title  $250  for  all  their  right,  title 
and  interest  in  the  property,  and  took  a  deed  to  them- 
selves as  "  trustees  under  the  will "  of  the  testatrix.  In 
December.  1877,  they  brought  an  action  of  covenant 
against  the  complainant,  for  breach  of  the  covenants  in 
his  deed,  which  action,  through  complainant's  mistake, 
was  undefended,  and  judgment  by  ilefault  obtained. 
On  bill  for  relief,  and  an  injunction  against  such  judg- 
ment,— Held  J 

(1)  That  the  mistake  of  complainant,  having  been 
satisfactorily  shown,  is  sufficient  to  retain  the  bill. 

(2)  That  he  could  also  show  that  the  taxes  on  both 
properties,  at  the  time  of  the  exchange,  were  excepted 
from  the  covenants  in  the  deeds,  by  an  agreement 
between  the  parties. 

(3)  That  he  could  also  show  that  he  had,  at  that  time, 
a  deed  for  the  Pennsylvania  lands,  which  he  has  since 
recorded. 

(4)  That  jurisdiction  is  also  retained,  since  the  redemp- 
tion deed  was  taken  by  the  defendants  as  trustees,  and 
not  as  executors,  and  as  that  deed  makes  no  reference  to 
the  tax  title,  it  is  doubtful  whether  the  complainant 
could,  at  law,  avail  himself  of  it  as  an  extinguishment  of 
the  tax  title. 

(5)  That  the  complainant  is,  in  equity,  entitled  to  the 
benefit  of  the  title  so  acquired  by  the  ezecuton,  on 
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re-imbursing  them  fully ;  and  that,  notwithstanding  they 
did  not  employ  testatrix's  money  to  redeem,  and  took 
the  title  as  trustees  instead  of  executors ;  that  the  tax 
title  had  become  absolute  before  they  redeemed,  and 
that  the  complainant's  liability  to  damages  on  his  cove- 
nant had  become  fixed.    Sanders  v.  Wagner ^  506 

2.  Where  a  grantor,  by  misrepresentations,  induces  his  grantee 
to  believe  that  the  property  contains  more  land  than  in 
fact  it  does  contain,  such  grantee  is  entitled  to  a  propor- 
tionate deduction  from  the  amount  due  on  his  mortgage 
given  for  part  of  the  consideration,  on  its  foreclosure. 
Dayton  V.  Meliek,  570 

See  Agent,  1,  2;  Covenant;  Mechanics  Lien;  Mortoaob,  10; 
Parties,  3. 

W. 

Waiver. 

See  Insurance,  1 ;  Legacy,  1 ;  Practice,  2. 

Waste. 

1.  Where  there  had  been  diggings  by  the  then  owner  of  the 
fee  for  minerals  for  the  manufacture  of  copperas  and 
Venetian  red  and  Spanish  brown,  which  diggings  had 
been  discontinued  for  about  seventy  years,  and  there  had 
been  explorations  or  excavations  by  such  owner  of  the 
fee  for  the  ^re  as  iron  ore,  but,  it  proving  valueless,  the 
pursuit  was  thereupon  abandoned  and  no  further  work- 
ing done, — Heldy  that  the  tenant  for  life  had  no  right  to 
mine  for  ore,  and  that  such  mining  was  consequently 
waste.     Gaines  v.  Green  Pond  Iron  Mining  Co.y  86 

Water  Eifirhte. 

See  Covenant,  1,  2;  Easement,  1,  2;  Estoppel,  2-4. 

Wills. 

1.  A  testator,  at  the  time  of  making  his  will,  and,  also,  at  the 
time  of  his  death,  had  eight  sons  living.  By  his  will  he 
gave  his  real  estate  to  his  widow  for  life,  with  remainder 
in  fee  to  his  eight  sons.  After  his  death  another  son 
was  born,  who  was  not  provided  for  by  settlement  nor 
disinherited  by  the  will. — Held  (the  widow  being  dead), 
that,  under  the  statute  (Rev.  p.  ISIfi  {  iP),  the  eight  sons 
must  severally  contribute  such  portions  of  their  real  and 
personal  estate  derived  under  the  will  as  will  make  the 
share  of  such  pretermitted  posthumous  child  equal  to 
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what  it  would  have  been  had  his  father  died  intestate, 
and  that  otherwise  the  provisions  of  the  will  were  not   . 
disturbed.     Wilson  v.  FriitSy  59 

2.  That  a  testator's  wife  urged  upon  him  the  propriety  of 

leaving  his  property  to  her,  does  not  constitute  undue 
influence  to  vitiate  the  will.    Hughes  v.  Murtha^  288 

3.  Mere  forgetfulness  of  recent  events,  in  a  testatrix  eighty- 

three  years  old,  is  no  evidence  of  incapacity  to  make  a 
will.    Eddy's  Case,  701 

4.  The  influence  of  kind  and  faithful  service  by  an  attendant 

for  many  years,  is  not  uruiue,  and  will  not  invalidate  a 
bequest  to  such  attendant.    Id,^  701 

Words. 

"Annuitants,"  Huston  v.  Bud... 596 

^^  Balance  of  my  estate,"         Welsh  v.  Crater, 180 

•    "Descendants/'  Huston  y.  Reed 600 

"Distribution,"  Miller  v.  CoU 22 

"Happiness,"  English  v.  English 750 

"Leaving,"  Sayrey.Sayre 64 

"  Proximate,"  Kuhn  v.  JeweU 649 

"  Recoupment,"  Parker  v.  HartL 225 

"Residue,"  Johnson  v.  Paulson 394 

"Set-off,"  Parker  y.HarU 225  % 

''Willful  and  intentional,"    GUmorey.  TuUle 623 


A 


•i 


